IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.155 OF 2012

DISTRICT : PUNE

Kum. Sujata Dinkar Nevase.
(After marriage : Smt. Sujata Dhananjay
Girme), Age : Adult, Occu.: Nil,

(Seeking appointment in the Government

Address for service of notice :

Shri A.V. Bandiwadekar, Advocate,

)
)
)
)
Service on compassionate grounds). )
)
)
9, “Ramkripa”, Dilip Gupte Marg, )

).

Mahim (W), Mumbai 400 016. ..Applicant
Versus

The Divisional Joint Director (Agriculture))

Pune Division, Pune. )...Respondent

Shri A.V. Bar.iiwadekar, Advocate for Applicant.
Ms. N.G. Gohuuw, Presenting Officer for Respondent.

CORAM : SHRI RAJIV AGARWAL (ACTING CHAIRMAN)
SHRI R.B. MALIK (MEMBER-J)
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DATE : 21.07.2014
PER : SHRI R.B. MALIK (MEMBER-J)
JUDGMENT
1. The Applicant unsuccessfully sought an

employment on compassionate ground after the death of
her father. By a communication dated 5.10.2011, the
Respondent in effect rejected the request mainly on the
ground that the Applicant had become disentitled to the
said relief, because she got married in the interregnum.
She has impugned herein the said communication and

sought employment on compassionate ground.

2. The father of the Applicant late Shri Dinkar
Nevase was in the clerical cadre working under the
Respondent. He died in harness on 4.11.2000 (though a
certain Affidavit of Applicant’s mother dated 10.5.2003
on page 23 of the paper book shows that date as
4.11.1999). But the fact remains that he died in harness.
He left behind his widow, two daughters and one son.
The Applicant laid the claim to the job on compassionate
ground after attaining majority. She was born in 1986.
Her request was kept pending for all these years and in
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the meanwhile, she got married to Mr. Dhananjay Girme
on 23rd May, 2006. It appears that she kept on sending
reminders and she apparently relied upon the judgments
of Hon’ble High Court in support of her claim. By a
communication of 5.10.2011 which is at Exh.‘A’ hereto,
she was informed that her request could not be
favourably considered and by a laconic expression, it was
mentioned that the judgments of Hon’ble High Court
were not appiicable in her case. It is clearly indisputable
position based on the Affidavits and addresses that no
other legal descendent of the said deceased is interested
in laying a claim like of which is made by the Applicant.
Very pertinently thereafter vide communication dated
8.9.2004, the Respondent-Divisional Jt. Director (Agri.),
Pune recommended to the Collector, the case of the
Applicant. The said communication is at Exh.‘C’ page 18
of the paper book. For removal of doubts, it is hereby
recorded that the Applicant is the only heir and legal
representative of the said deceased whose case can be
considered for appointment on compassionate ground.
No other member of the family of the said deceased would
lay any claim thereto and none shall be entertained by

the Respondents.
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3. It appears from the Affidavit-in-reply filed by
Mr. Shivaji B. Waghmode, Assistant Administrative
Officer in the office of the Respondent with particular
reference to para 6.5 on page 75 of the paper book that
the case of the Applicant was considered and her
“seniority” in the list was at Serial No.37. However, “The
Respondent has found that the petitioners was not
unmarried, on the contrary petitioners is already married
on dated 23-5-2006. Therefore, the respondent has not
issued order of appoin'tment.” As far as other facts

relevant hereto are concerned, there is not much dispute.

4. Two facts become clear. Firstly, the claim of
the Applicant was entertained, but she was held
disentitled. Her serial number in the list was what has
been described as seniority was 37. Secondly, the reason
why she was held disentitled or disqualified was that she
was a married daughter of the deceased. The proverbial
red tappism and official procedures are what they are.
But life keeps on moving. The time does not stand still.
When the Applicant applied, she had just gone on the
wrong side of teens and she made application also, when
she was unmarried. But with the passage of time, she

got married and the Respondents stoutly contend that
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her marriage is her undoing in the matter of getting
employment on compassionate ground. The issue,
therefore, gets narrowed down to whether such a stand is
legally sustainable. We would scrupulously avoid
meandering into the inapplicable academics of the

matter.

5. By Government Resolution No.3i@ul.9083/233%/4.

%.80/%3/31B, Fze™, #Hus.800 09, dated 26th October, 1994, the
issue of providing employment to the family members of
the class of employees therein mentioned was sought to
be streamlined. The first in the four broad classes is the
one herein relevant and it applied to the family members
of a deceased employee who died in harness. It was
made very clear therein that only one such family
member would be entitled to the benediction thereof.
The claim would not be entertained five years after the
death of the ascendant of the claimant. But under Rule
3(a), it was equally clearly mentioned in effect that a
daughter to be able to lay a claim under this category
should be unmarried. Digressing slightly 1994 was
apparently the year when a decisive blow for gender
equality was dealt with in Maharashtra by effectively

treating the daughters as equal to the sons in every
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respect and in fact, expressed simply, even in the matter
of inheritance, the son and the daughter were to be on
equal pedestal. By an amendment to the Hindu Law in
the year 2004, this position in law was made applicable
all over India. In fact for all intent and purpose, now she
1s as good a member of coparcenary as her brother
(males). It is an irony therefore that such a condition
which almost formalized gender inequality was enforced
by the G.R. under discussion. There are certain other
provisions in the said G.R. which apparently take care to
ensure that what according to the State was a beneficial

provision was not misused or abused.

6. With the evolution of the society such as it is
the change in thought process and growing clamour for
gender equality could not have allowed such a
discriminatory provision to survive unchallenged. A
challenge was made to the same before a Division Bench

of Hon’ble High Court in Writ Petition No.1284 of 2011

(Aparna N. Zambre and one another vs, Assistant

Superintendent Engineer and 2 others, the judgment

dated 1st August, 2011) wherein the earlier judgment of

Single Bench of Hon’ble High Court was approvingly

referred to, which was in the matter of Writ Petition




No.6056 of 2010 (The State of Maharashtra & Ors. vs.
Medha Prashant Parkhe, the judgment dated 26t

October, 2010). Their Lordships were pleased to refer to

a number of judgments in the field and so also a number
of judgments in the field came to be considered in Medha

Parkhe’s case (supra). The copies of the two judgments

are there on the record of this Original Application from
pages 36 to 68. The judgment of Hon’ble High Court in

Aparna Zambre’s case (supra) will have to be read

closely. But before we did that we should mention that
subject to our finding on the issue of the impediment
brought in by the marriage of a daughter otherwise
qualified and eligible to get the job on compassionate
ground, it is clear that the 1994 G.R. is by far the basic
document to resolve the issue such as this one. [t
prescribes conditions regarding the relations of the
deceased, based on their proximity, the fact that only one
and not more than one would be entitled to lay such a
claim. It lays down that there would not be any
stipulation about the quantum of monthly income or any
consolidated amount with the family (i& 2@®3t). The object
will be to tide over the sudden calamity arising out of the
death of the sole bread winner. Thre is no other scheme

as such to govern such a contingency. The Applicant 1s



the only claimant. She acted promptly and the delay has
not been caused by her. But then, there is a G.R.
No.3@u1.9093/4.56.¢ /318, gamm A e, ARHA DA AT, HAA, Haz,
goo 092, dated 26th February, 2013 which expressly
mentions that the said G.R. was necessitated and
occasioned by the judgment of Hon’ble High Court in
Aparna’s case (supra). We may have to make comments
to the extent warranted on this G.R. as well. But as far
as Respondents are concerned, they are apparently of the
view that this particular G.R. conforms to the mandate of
the Division Bench of Hon'ble High Court in the Aparna

Zambre’s case (supra). We may now turn to the case of

Aparna Zambre (supra).

7. In Aparna Zambre’s case (supra), the

deceased employee left behind his widow and two
daughters. The Petitioner before the Hon’ble High Court,
however, was the only one that applied for appointment
on compassionate ground. The other heirs and Lrs had
no objection just as the case herein. The name of the
said Petitioner was included in the wait list that the
Office of the Collector therein had prepared. As already
noted herein above, the name of the present Applicant is

similarly included in what has been described as



seniority list. Here she is at Serial No.37 and she could
not be given employment actually because she is married
daughter of the said deceased.

8. Further, in Aparna Zambre’s case (supra), the

undertakings, etc. which were considered necessary came
to be furnished. The situation here is no different and in
that, we have already referred to an Affidavit filed way
back in 2003 by the Applicant’s mother, based on which
the Respondent recommended Applicant’s case. In

Aparna Zambre’s case (supra) also, the Petitioner of the

Hon’ble High Court got married, pending consideration of
her claim which is just like the case on hand. Her claim
came to be rejected on two grounds, viz. that her mother
was getting family pension and because she herself was a
married daughter. In para 7, Their Lordships made it
very clear that the fact that the family pension was being
received by the eligible family member of the deceased
could be no ground to deny to the deserving family
member the appointment on compassionate ground. It
has been held that “that concession is in addition to the
relief of family pension which was essentially intended to
meet the immediate financial hardship to the family as a
result of the bereavement. It needs to be recalled that we

are governed by the 1994 G.R. where under the fact of
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other retiral benefits having been given to the dependents
of the deceased employee, does not even affect her claim
for compassionate appointment much less is it fatal to it
(Clause 7 of the said G.R.) It was observed on page 8
that the very object of appointment of the dependent of
the deceased employee who died in harness was to relieve
immediate hardship and distress caused to the family by
the sudden demise of the earning member of the family.
Family pension may lesson the financial hardship, but
not completely relieved the family members of the
deceased employee of financial hardship and distress,
because due to the sudden bereavement resulting in loss
of his regular salary, which the entire family depended
on. We must, therefore, remember that the matters
such as this one will have to be distinguished from those
arising out of the cases under some other Rules and
schemes which make the receipt of other retiral benefits,
a relevant ground to weaken the claim for compassionate

appointment.

9. Their Lordships in Aparna Zambre’s case

(supra), then dealt with the issue of the date which was
relevant to consider the eligibility of a candidate like the

Petitioner there and naturally, the Applicant before us.

C
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The second question was as to whether the expression
«unmarried daughter” in Clause 3(a) of the 1994 G.R.
could be held to be just and fair when it excluded the
married daughter  from  being appointed on
compassionate ground. In para 10, it was held with the
help of authorities of the Hon’ble Supreme Court therein
mentioned that the required qualification of the said
candidate should be examined with reference to the date
of making application and not with reference to the date
of selection. [t must, therefore, follow that if the
Applicant just like the Petitioner before the Hon’ble High
Court was not married when she made the application,
then her marriage which was an event subsequent
thereto, could not be held to be a stumbling block.
Thereafter, Their Lordships dealt with Medha Parkhe’s

case cited (supra) and some other authorities in the field.
Their Lordships approved of the observations of the
Hon’ble High Court of Karnataka that exclusion of
married daughter for consideration was manifestly,
discriminatory and arbitrarily and in that light, the prefix
“unmarried” might have to be struck down as
unconstitutional resulting in the position that a married
daughter would be eligible for consideration as is the

position herein. We have taken guidance from the other
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authorities that have been discussed in Aparna Zambre’s

case (supra). However, one particular authority which
has been discussed in para 19 thereof in the matter of
Dr. Mrs. Vijaya M. Arbat vs, Kashirao Ranarao and
another (1987) 2 scc 278 will become relevant when we
discuss the latest G.R. in the field.

10. We may now turn to the 2013 G.R. which has
already figured above. According to the Government was
necessitated and issued in deference to the Rule of

Aparna Zambre (supra). It will be most appropriate in

our view to reproduce the said G.R. in its entirety.
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11. The above G.R. is self-explanatory. It is not
possible for us to fathom as to wherefrom the maker of

the said G.R. got from Aparna Zambre (supra), the

condition that the deceased employee should have left
only one married daughter or that the whole family
should have been dependent on the married daughter.
We must make it very clear that on one particular plane,
issuance of G.R. may be within the powers of the State
Government. However, if it is made clear that the G.R.
became necessary to be issued in deference to and in
order to effectuate the mandate of the Hon’ble High
Court, then nobody including the mightfull State has the

power to add or substract thereto and therefrom.

11. Pertinently in Aparna Zambre’s case itself,

there were two daughters including the claimant and also
the widow. There was absolutely nothing to indicate that
the family in the sense one would understand the said

word in the context of Aparna Zambre as well as present
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one, only depended upon the claimant. T herefore, in the
name of effectuating the directions of Their Lordships,
the maker of the G.R. in our view has done something,

which cannot survive the test of propriety and legality.

12. Further, there are authorities in this field which
lay down cautious approach to be made in appointing
one of the dependents of the deceased employee on
compassionate ground, because in that case, those that
patiently wait in the queue in competition for public office
are most likely to get frustrated and in that connection,
the constitutional provisions including those of Articles
14 and 16 are invoked. The need to have a transparent
appointment process with nobody getting undue
preference is emphasized. The appointment on
compassionate ground, therefore, carves out an exception
and a corresponding need to be cautious and careful,
inter-alia to obviate the possibility of somebody playing a
foul game or short-circuiting the matter to sneak 1in.
Having said that, it must also be remembered that after
all appointment on compassionate ground is a known
phenomenon. There are Rules and Schemes in various
set of employers including the State Governments and

State held Companies, etc. to govern this aspect. Such

74



16

is the state of affairs, even in the private sector.
Wherever there are such Rules, they have to be observed
in letter and spirit, as per the known cannons of
interpretation. We have discussed hereinabove the G.R.
of 1994 which would inter-alia also show that apart from
only one family member being able to secure a job in this
category, there was an outer time limit of 5 years from
the date of the death of the said deceased within which
time, such a claim should be laid, meaning thereby that
after that period, the claim would not be entertainable

(Clause 5(a} of 1994 G.R.).

13. . Now, with this being the state of affairs, in our
view, it is difficult to comprehend as to the relevance
necessity, propriety or even legality of Clause 2 of 2013
G.R. which requires the undertakings to be given by the
married daughter and her husband that they would
continue to look after the family of the said deceased and
should it be found that they defaulted in that behalf, then
the compassionate appointment was liable to be
terminated forthwith. One can understand that in order
to guard against the unscrupulous elements trying to
exploit the benediction to their advantage, but then to

read in the judgment of Aparna Zambre (supraj, a

<
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direction to terminate the service on the ground
suggested in Clause 2 of 2013 G.R. is an absolute far cry.
We would reiterate that one would not just be careful,
but almost zealous to make sure that the mandate of the
constitutional Court is not unnecessarily distorted. In
actual practice, it always happens and so was the case in

Aparna Zambre (supra) as well as the present one that

the undertakings are taken to make sure inter-alia to
secure the prohibition of any other family member laying
the claim. But then to envisage an undertaking in the
light of the power to terminate the services is not in our
view in consonance with the mandate of the Hon’ble High

Court.

14. [t is pertinent to note that in Dr. Mrs. Vijaya

Arbat’s case (supra), it has been held that the liability of

the married daughter to maintain her parents in a
proceeding under Section 125 of the Court of Criminal
Procedure is very much there. A longish discussion on
that particular provision would be out of place. What is
however, significant to note is that there are provisions in
law, which make sure that the aged and infirm parents
as well as the other family members, if eligible and

entitled can invoke any of the several provisions of law to
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get maintenance, and therefore, to link an employee
having initially secured the job on compassionate ground
with the liability forever to maintain the family of the
deceased and in the event of failure to do so, lose the job
itself is absolutely unfair, without any authority of law
and unreasonable and is liable to be struck down. The
compassionate appointee is as much entitled to the
constitutional and legal protection post employment with
regard to security of tenure and entitlement to be treated
in accordance with law. By a G.R, a new liability to lose
the job not provided for in the mother of all laws, any
other law, Rules and Conduct Rules, cannot be created.
For, to do so would tantamount to creating an artificial
group of employees with a liability sans any valid source.
In our view, therefore, that particular provision in the
2013 G.R. also cannot survive the test of judicial
scrutiny. In what way and under what authority can the
husband of the married daughter within six months of
the marriage be compelled to give an undertaking in
effect to maintain the family of the said deceased is also
beyond our comprehension. We would, therefore,
conclude in this behalf that within the time limit to be
stipulated by us, the State Government should withdraw

the 2013 G.R. under reference, failing which it would
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stand quashed and invalidated. The State Government
is, however, at a liberty, if so advised and if so desirous,
to bring any other G.R. in the matter in consonance with

the mandate of Aparna Zambre (supra) or even to provide

for any other contingency.

15. We may make it very clear that the question of
whether this G.R. was specifically challenged for being
quashed or not, need not detain us at all. In fact, it has
not been specifically challenged and almost at the fag end
of the argument, it seems that the G.R. was submitted on
record. However, as we just mentioned this G.R. is in
purported compliances of the order of Division Bench of
the Hon’ble Bombay High Court, and therefore, if the said
G.R. imports so heavily of its own as to distort the ratio of

Aparna Zambre (supra), then it will not just be within the

jurisdiction of a judicial or quasi-judicial forum to deal
effectively therewith, but the said forum will be
constitutionally and legally duty bound to do so and for
that even if the procedural and technical requirements

are to be glossed over, so be it.

16. The crux of the matter, therefore, is that
governed as we are by the G.R. of 1994, which now has to

be read down as per the mandate of Aparna Zambre

(supra) and the judgment of the Single Bench in the



matter of Medha Parkhe (supra), we must hold that in

the set of circumstances such as they are, the disability
so envisaged by the Respondent to disentitle the
Applicant from being appointed on compassionate ground
is quite simply unacceptable legally. We must mention it
quite clearly that we are not on any academic exercise on
facts such as they are. The Respondent quite clearly
found the Applicant eligible and capable of being
appointed which is why they included her name at Serial
No.37 in what has been described as seniority list though
it is select list actuixlly and that being the state of affairs,
if we hold guided by the mandate of the Hon’ble High
Court that the objection raised by the Respondent is
untenable, then the net result is to give a clear direction
to the Respondent to give the appointment to the
Applicant. This course of action can safely be adopted in
this particular matter though otherwise going by the

mandate of Aparna Zambre (supra), in paragraph 20, it

has to be made cl:ar that the claimant like the present
Applicant would have to be appointed, bearing in mind all
the norms and criteria applicable to the post in question.
It so happens that the question of existence or otherwise
of vacancy is not mvolved there in this matter, because

her name was already included in the seniority list and Q
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there was no other hitch. We would, therefore, quash
and annul the impugned communication and give

necessary directions to the Respondent.

17. The communication at Exh.‘A” page 14 of the
paper book bearing N O .51 55,3101/ 3-8/ e[/ / CE3/R099,
dated 5.10.2011 stands hereby quashed and annulled.
The Respondent is directed to act in accordance with the
directions hereinabove in the matter of giving
appointment to the Applicant on compassionate ground
for the post she had applied for. This compliance be
made within six weeks from today. The Respondents do
comply with the directions herein above given regarding
oumel Bl HAi: @A 9093/UH.C/HAG, dH R BgdRl, 2093 in
paragraph 14 herein above within eight weeks failing
which after the said period of time, the same will stand
quashed. The Original Application is accordingly allowed

with no order as to costs.

b g
Sd/- Sd/-
(R.B. Malik) (Rajiv Agarwal)
Member-J Vice-Chairman
21.07.2014 21.07.2014

Mumbai

Date : 21.07.2014
Dictation taken by :
S K. Wamanse.
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