
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 

MUMBAI 

ORIGINAL APPLICATION NO.113 OF 2018 

DISTRICT : MUMBAI 

Shri Suresh Parashram Balekundri. 	 ) 

Aged 62 Yrs., Occ. Nil, 	 ) 

Ex. Police Head Constable (Buckle No.511) 	) 

Attached to Charkop Police Station, 	 ) 

Kandivali (W), Mumbai — 67. 	 ) 

R/o/ A/P. Husur, Tal. Chandgad, 	 ) 

District : Kolhapur. 	 )...Applicant 

Versus 

1) 	The Commissioner of Police, Mumbai, 

Having office at Mumbai Police 

Commissionerate, L.T. Marg, 

Opp. Crawford Market, Fort, 

Mumbai — 400 001. 

2. The State of Maharashtra, 

Through Principal Secretary, 

Home Department, Mantralaya, 
Mumbai - 400 032. 

3. The Deputy Commissioner of Police, 

Zone-11, Mumbai having office in 

Boriwali Police Station, Boriwali (W), 
Mumbai. 

) 
) 
) 
)...Respondents 

Mr. A.V. Bandiwadekar, Advocate for Applicant. 

Ms. S.P. Manchekar, Chief Presenting Officer for Respondents. 

CORAM 	: SHRI JUSTICE A.H. JOSH', CHAIRMAN 

SHRI P.N. DIXIT, MEMBER-A 

Reserved on 	: 24.09.2018 
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Pronounced on : 04.10.2018 

PER 	 : SHRI JUSTICE A.H. JOSH!, CHAIRMAN 

JUDGMENT 

1. Applicant has approached this Tribunal with following prayer. 

"9(a) By a suitable order / direction, this Hon'ble Tribunal may be pleased to set aside 

the order dated 5.7.2013 passed by the Respondent No.1 under which he imposed upon 

the Petitioner the punishment of compulsory retirement in view of alleged misconduct 

of absenteeism of the Petitioner being proved in the Departmental Enquiry and 

accordingly the Petitioner be granted all the consequential service benefits, as if the 
impugned order had not been passed." 

(Quoted from Page 24 of Paper-book) 

2. Applicant has pleaded as a star grounds as under : 

"6.18 That in the circumstances stated above, according to the Petitioner this is a case 
of double jeopardy which is illegal and bad in law. This is more so, when the second 

enquiry which was ordered against the Petitioner was without the first order of 

punishment being withdrawn. This first order of punishment was withdrawn only after 
the second enquiry was conducted, completed and punishment was imposed. Thus the 
second enquiry was without jurisdiction, non-est and bad in law. That in this context, 
reference to the provisions of Article 20(2) of the Constitution of India is squarely 
applicable. 

6.19 	That in the circumstances stated above, the impugned order dated 1.7.2015 
(Exh. 'K') passed by the Respondent No.1, is illegal when there under he cancelled the 

earlier order of punishment dated 11.7.2011 stating that it was not possible to 

implement the said order of punishment. This reason is not only illogical but illegal. 
This is because the Petitioner had 4 years to retire from the said order of punishment 
dated 11.7.2011. That in any case the said reason is vague reason contained in the 
order dated 11.7.2011." 

(Quoted from Pages 12 & 13 of Paper-book) 

3. Applicant was punished by order dated 11.07.2011 (Exh.'D', Page 37) for minor 

penalty by Joint Commissioner of Police (Administration), Mumbai. 

4. The charge for which Applicant was punished is eloquently stated in the final 

order dated 11.07.2011. The text thereof is quoted below :- 
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gat aft g32T 42aaat 0r8Sj1, 01.3..49 9, dl2cbl4 S 310, al04 	a2-raw qua, 3121-ifs, 
akt 2123 sr2tz0 aRT0t0tz0TA9 sza0u1sgf1SA. 

get ma,lcfial fat ujs asia chgta, ait, 44 40 gl S0-42ta 	3rzr0T0T ft0ts 
Rs/ouoRoos a totm 20/90/2090 crel cbc1ce_ttc4t facaii-Raioft alzgmz ugt-eta. ace 0142c4[011 6 
cbleitclaita STRUT 3.00A 	audt simEkt 0210122104124 	AYTOI tiiM1A cbltf, ca(emict, al04 020 gr---&zr 3142cita 	istIceitclt atthfl 42u2l14 raa 	4-d 21122212 PrIeld1112112 4luice_4161 usRft coidia*A 
Glatt nr a05140* t<tcf: actakaa alt. gat i01es416141Z, att&f, hjyzEtz awrepr%-acm q112144 	 

260R zro azafas dnat zcfl4,Roof aiaftz stit SA 3TI. 

CM -2 

gagl, aft. A4114 2W12(4 trdcla, A.1:113.%.TA9Q0SI, Ugi.31121.thit. S 3A ai0g gat 212ra 
Efoflzt, 	2134 	3T-a0r0r -alto-N.1mm tta sgt1SA. 

gat nccaicflat afar ks R3i SAa, 	ake 00 $1" Scrgt a61ui 31-°0 cbldictnul coid 6 :fradt 2142 ?5tMIa cottliza 3fz1rr0 aft. g3st urz23.4tdi at 	1, Tft.e.1a99 ft0is 	/000 (30 a 
0/90/R090 tgla c.nciceArck atitualaft 	 61a. 2142 cblcliclEfia 01zus SAaikftais (mac°, zi2Ral 

aftt, ai0t etia 0T..99E,o0/00a/rit4+004, 	R$2/019/ Roo 	 111.3..(499 lot ta2cbq 	5114 2121 Gmateif %stuff 6v I2 031ebticti ftQ-ia Wrkrt cbtuelicf 310. Tti celizelf 
allq24iatt 3125 	ft4T4a 41222,1011F40is 241/019/ 2ooQ E2I0 T6000 z lrj y1aFPO 	aTrrea MI Wt. avert OW gag) sr0laztra 12fRi 31117 	di201 6)a. 	gat a 3th-el 	Ms.222ii ZT-th-a 31*. lectcf cocicelicti     zroet 	at 	1, 	 al-oos 	0-2o90 urzfa cht AnasirA st  

gat aft L332t cRWidi 	Ell.a..039 9, T-Ctitl 	314, aloNsiftgaft.eidieict cretE, 21. 1:11.L 	 3TIZI. 	 amt, akt agacitt gaim .rte[c4ler rbels-eux shgarl 0tiRTI a gaol ekk 3i21 	Ti* 44 rftgra Aur 3114F) 	 w3E, 310-oia Priew- 
cre.4( rya-a 0r 030-61a." 

(Quoted from Pages 37 and 38 of Paper-book) 

5. According to Applicant, he has undergone punishment of stoppage of 

increments imposed on him by Joint Commissioner of Police, Mumbai. 

6. Thereafter, charge-sheet dated 26.04.2013 (Exh. 'F', Page 47) was served on the 

Applicant by Commissioner of Police, Mumbai. Text of charge reads as follows :- 

'°211 an 

get 01.3.T.499/z33si crara0 0T8- 4g1/ 2i2rzt 01-41a, aTas (atm kaToks aka, 	SAa gM), aJ tgagl uttAF sraiTta sgit SAa. 

9) 	3070 Ws 214/04/2oo9 a ftt- 26/013/ 2 ooS crEio43 Fd-dtT fa, 	z-S0z ant= ctwu4,ildr 
enftls cotellcnftnt 11211 aft0I 	 *fie). 

mud sia:ftrn tois S its/ Roof Mt Sat 6 3TMetcn 6 . 144 am! 	 z 	tA circlet' I eiv  
k231i9 cbck21142 &Mt %cif allet. 3111731 fttMQ/14/20oQ a f=d-qi- 213/99/2090 coa azo (,03E, faad 

a114241a1I3126,Lit 21fect1cf. 

Ttta 14,24,10 24200t 4OCbia5 
Trd:RWIZI 4,totcy4 atc.z amt atia 

010 cl ev-11 3421(21 	4€1421 	221 2UTi ct,lufcflA  
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w) WWI 4,t4> lm ttctenot 4>dolwt 6aR 6 uemn alta 	 Oue.41 3ITM 	3ffElut 
Pi/ 2090 SA1 Rictmenat talIF cbcice4IaL 601.L TrMT 	PTEM 	12&41412kaf t2seticit4let icktUIT 

3TMTEctufrard-d cbluiceiigt atitewaTr-  cocafan weta 49t-muriti3-15,rtz .e11-6ottg. 

t ) 	3titt9t gailaraur gikt 3RiaT 3111:fura cuicue *ThW 	tft 	 kkai 4c . eitcRocrt 3111:1 4clat 
cel1444e13r7TRIT asff4ot13311g. 

El) 	gr-IT 3421ctcj esra, Waal alw4iw41t, 3.z4(f 	-ca gat a34aria (tiTzT( a aTfttA) f;rtzt 
9 St4E, ftfl WeT31 3ictoict ctAulceilet ftiaZi Eff3tt-61a." 

(Quoted from Page 47 of Paper-book) 

7. The Commissioner of Police, Mumbai passed an order on 01.03.2016 (Exh.'I', 

Page 60). By said order, Applicant was compulsorily retired. 

8. Applicant preferred appeal and challenged the order passed by Commissioner of 

Police, Mumbai. 

9. Applicant had raised specific averment in the Memo of Appeal filed by him 

before the Government which is at Exh. 'I' (Page 60) and relevant text is at Pages 69 and 

70 under title Khandan "Titig" which is quoted below for ready reference. 

"Gluing-$0 sugut gRg$  	6011 6 ueatitect ta-dhi UPI auta Lilo uqicf 31Taa swat 3111:fut 
ft. /0(3/ 2090 Mt a44,12901 taE 43(6-1I4.L 6uit vIcIT 	stigat 12443itet11t12jat sualciata ruct:ua 
ant-Ealatataa cnl"1K11g witeztagt3 cnocaa at a atirraala 	It6att urneitcf. 

*got- dtctt ct) 4[5 34 ibirwr ai-dta al-4 420 swat 	mlcicl 6 . 	a" -fa 3TrW 2AIC114clefi Vii. aft 
ktat airam-t aka Ta-5t1 atse-ileKticit cpcnftwogicsid cbtqatt 	 timi ft-aaT 61a1. taelzt 3ifirthitt etiatt 3Twa-gr-ga of sf4a 3rzTZ M niDtga 	g-4 	T cbas cl t i ale e dim( a{[ #1 at. at 
atealcialcif 311-TZTad ODA-et 4)040-11 taMi wet el 	Irl 4>t"414rgaf WEL fiRTratii greiWZOTA 
99/00/2099 21I13TTDTlafi WI I5, a<1.1416 ifcb ad 21ulu4ttit micac-eti 3tra2f1e1naitok3tt." 

(Quoted from Pages 69 and 70 of Paper-book) 

10. Applicant had also in very specific terms averred before the appellate authority 

averred to the effect that, he was once punished for same fact and misconduct and he 

has undergone the punishment, does not find even base reference in appealate order. 

In fact, double jeopardy is a specific ground raised in Appeal Memo and it was a duty of 

appellate authority to deal with it. 

11. Summary of Applicant's pleadings contained in Para 6.19 is that, without earlier 

cancelling earlier order of punishment, second charge-sheet is issued, is not denied by 

the State. 

12. The reply of the State Government is contained in Para 9 which reads as follows:- 
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"With reference to contents of paragraph Nos.6.17 to 6.39, I say that the 

contents therein are related to The Commissioner of Police, Mamba/. Therefore 
no comments." This evasive reply does not excuse the State from the 
responsibility for exerting to explore and find out as to whether the order of 

punishment imposed in 2011 was withdrawn or set aside by following due 
process of law before issuing second charge-sheet. 

13. It ought to be seen by the Government that what was under challenge before 

the Government was the Commissioner's order. 

14. The order passed by Commissioner of Police, Mumbai (Page 60) has merged into 

the order dismissing the appeal (Exh.'i', Page 73). The aspect that the order is not 

revoked suo-motu or otherwise is not in dispute in reply of the State at any place in the 

Affidavit-in-reply filed by the State. Now, what is under challenge before this Tribunal 

is the Government's order. 

15. In effect of skeptically and by an act of neglecting to the crucial question of 

double jeopardy and by sharing the responsibility, particularly when the order passed by 

Commissioner of Police had merged into the order passed by the Government, the 

Government has barely rejected Applicant's appeal. Such denial is evasive denial and 

amounts to admission of Applicant's pleadings. 

16. On facts of the matter, Applicant had raised the specific plea of his sickness 

during relevant period and the fact that Applicant was sick and had furnished medical 

certificate. 

17. In the points which are referred by the enquiring authority, he has specifically 

recorded relating to medical aspect which reads as follows : 

„l 	tt41lrtdl ari4  - 
✓ SticArt art1ft mTZtt4lt art).3.i.T.C92Vdt. trqYlcsi 6lic5c12 	, 21EIt kaTor 	cnt 	 

2112At, 	 earea PRAM rlict341hata olGilatice-iietact 31rEI W11314te1 WITM 	 
Tjet. 

✓ ciao DafimitzT elwieme2t 3Icarti 	 ff-t8 gro 	 211014R14t 311C attraufl 
erxErr4 zi2111i4oia-ack.11. 

✓ 9TaIfaTT ri)ct32Staidf ZT2M-141 Ffiaft trd4 Ott-a m-zm 	t anti#1 Taal d-6uk 3171T-EITig 
<1142w-tic( 3ITA. 

✓ sitv acbt z18tIcia.41 	 stqmit Q1cttN 5,11cici m.039 9/,g ,z4 traj 
2/(4/2000 n.2u3/99/2090 	°OA CCId clat(4241.11 26,712 31-ff&ria ZEZICZ Via 3iTt. 
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✓ 	311:M1ticagra @afcl4 	.0399/V2i CrZyWai a 	1 ft.99/9o/2o90 a 	rt uxice-iwi 6oit 6luzgra 
310 3f-trdi (-elm( brnol diScn, 	tnoullclel, 31,4 ?.1 dracla1 n4121 cbActAlf lacirctuelld 
311—Tra Tcrce sta  

nap 	ucnla +kg') 	 Fp chmicb, 	 29,1)11010 ztzfi 	 
2f1/9 9/R o90 21-4ta waitutio4 	31cr41 alga 3are-crz .(3'9 9/V21 tragrai qtaV i witm 
itgtjniisez 	z1216wz a.  

(Quoted from Page 51 of Paper-book) 

18. The underlined text therein proves the fact that Applicant's being sick had come 

on record before disciplinary and enquiring authority. However, without ruling out 

truthfulness of said plea and without adverting to Applicant's plea of earlier 

punishment, the impugned order is passed. 

19. The fact as to whether Applicant was sick and unable to report sickness was 

neither examined in any preliminary enquiry nor even before disciplinary enquiry and is 

not even dealt with by either of the authorities. 

20. Barring the variation of a date (29.5.2009) seen at Page 37, date of duration of 

absence is shown in 1s` charge-sheet is 29.05.2009 to 20.10.2010, while in second 

charge-sheet, the duration mentioned is shown as 25.05.2009 to 25.11.2010. The 

period of absence between 29.05.2009 to 20.10.2010 is concurrent in both the charge- 

sheet. 

21. Thus, present is a case of citation of patent and gross abuse of authority to deal 

with an employee by double jeopardy. It not only suggests failure to apply mind, it 

rather proves refusal to apply mind, suggestive of consideration other than legal despite 

specific point being raised. 

22. The principle of Rule of Law and double jeopardy are callously neglected by high 

ranking and highly qualified Officers, who are believed to have rich experience and 

provided with grooming for proper Special Training and understanding about past, 

present and future of administration including disciplinary matters. 

23. Result of foregoing discussion is that, impugned orders are vitiated being 

patently illegal being in the nature of double jeopardy. 



I 
(A.H. Joshi, J 

Chairman 
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24. Hence, Original Application succeeds. The impugned order is quashed and set 

aside. Applicant is entitled to all benefits, as if impugned order was not passed. 

25. Effects of this order be carried out within 90 days from the date of receipt of this 

order. 

26. Parties are directed to bear own costs. 

it-C1C1  \ 1-T  

(P.N. Dixit) 
Member-A 

Mumbai 
Date : 04.10.2018 

Dictation taken by : 

S.K. Wamanse. 
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