MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NOS.932/2022 & 933/2022

DISTRICT:- OSMANABAD

0.A.NO.932/2022,

Rahul s/o. Kerappa Gaikwad,

Age : 36 years, Occ. Service (Police Constable),
R/o. - C/o. Police Station, Ambi,

Tq. Bhoom, Dist. Osmanabad.

0.A.NO.933/2022,

Manisha d/o. Subhas Shinde,

Age : 31 years, Occ. Service (Police Constable),

R/o. - C/o. Police Station, Tuljapur,

Tq. Tuljapur, Dist. Osmanabad. ...APPLICANTS

VERSUS

1. The State of Maharashtra,
Through its Secretary,
Home Department, Maharashtra State,
Mantralaya, Mumbai-32.

2. The Special Inspector General of Police
(Administration), Maharashtra State,
Shahid Bhagatsing Marg,

Culaba, Mumbai-400001.

3. The Special Inspector General of Police
Aurangabad Range, Aurangabad,
Tq. & Dist. Aurangabad.

4, The Superintendent of Police, Osmanabad,
Tq. & Dist. Osmanabad. ...COMMON RESPONDENTS
APPEARANCE : Shri K.G.Salunke, Advocate for
both the Applicants.

Shri V.R.Bhumkar & Shri M.P.Gude,
Presenting Officers for respondent
authorities in respective O.As.
CORAM : JUSTICE SHRI P.R.BORA, VICE CHAIRMAN
AND
SHRI VINAY KARGAONKAR, MEMBER (A)
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Reserved on : 01-02-2024
Pronounced on : 23-04-2024

ORDER
[PER : Shri Vinay Kargaonkar M (A)]

1. Heard Shri K.G.Salunke, learned Counsel for
applicants in both cases, Shri V.R.Bhumkar & Shri
M.P.Gude, learned Presenting Officers for respondent

authorities in respective O.As.

2. In both these matters since the grievance raised
and prayers made are identical, we have heard the common
arguments and deem it appropriate to decide the O.As. by

this common order.

3. Brief facts of the case :-

Applicants are challenging the impugned order
dated 30-11-2018 passed by Superintendent of Police,
Osmanabad i.e. respondent no.4 in the de novo
departmental enquiry by which the applicant Police
Constable (PC) Rahul Gaikwad is reverted to his basic pay
of Police Constable for the period of 5 years and another
applicant Lady Police Constable (LPC) Manisha Shinde is
reverted to basic pay of Police Constable for the period of 4

years. Learned Counsel for the applicants submits that,
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de novo departmental enquiry was conducted ex-parte and
the applicants were not given an opportunity of hearing or
to cross-examine the witnesses. The applicants were put
under suspension by order dated 06-11-2017
contemplating departmental enquiry under section 25 of
the Maharashtra Police Act. The charges levelled against
both the applicants and another delinquent were of

domestic in nature and not in regard to their official duties.

4. Submissions of the applicants :-

(a) Applicant in O.A.No0.932/2022 Rahul Kerappa
Gaikwad was appointed in the year 2008 on the post of
Police Constable (PC) and applicant in O.A.No.933/2022
Manisha Subhash Shinde was appointed in the year 2010
on the post of Lady Police Constable (LPC) in Osmanabad
District, respectively. The wife of applicant PC Rahul
Gaikwad, namely, Jidnyasa Narayan Payale, is working as
Police Naik at Police Station, Paranda, Dist. Osmanabad.
Rahul Gaikwad and Jidnyasa Payale were married in the
year 2013. Since there was dispute between Rahul
Gaikwad and Jidnyasa Payale, they are living separately
since 2015 and have filed divorce petition before the Family

Court at Osmanabad in the year 2018.
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(b) Respondent no.4 had issued show cause notice
dated 06-06-2018 to the applicants as well as Jidnyasa
Payale wherein it is alleged that on 29-05-2018 at around
12:10 pm in front of Police Headquarter, applicant Rahul
Gaikwad and his wife Jidnyasa abused each other and also
physically assaulted each other while they were in Police
uniform. In the said show cause notice, it is further
contended that non-cognizable offence is registered at
Anandnagar, Osmanabad Police Station against applicant
Rahul Gaikwad and Jidnyasa Payale. In pursuance of
show cause notice dated 06-06-2018, departmental enquiry
was conducted and punishment of stoppage of 2
increments without having any effect in future was imposed

on the applicant Rahul Gaikwad and Jidnyasa Payale.

(0) Order of punishment by respondent no.4
Superintendent of Police was appealed before respondent
no.3 i.e. Special Inspector General of Police, Aurangabad
Range. Respondent no.3 has confirmed the punishment
imposed upon the applicant Rahul Gaikwad but the
punishment imposed on Jidnyasa Payale was reduced from
stoppage of 2 increments to fine of Rs.500/-. Applicant has

filed the O.A.No0.595/2022 against the order of punishment
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imposed by respondent no.3, which is pending before the

Tribunal.

(d) Respondent no.4 by order dated 06-11-2017
had put applicants under suspension along with LPC
Jidnyasa Payale as per the provisions of section 25(2) of
Maharashtra Police Act thereby contemplating
departmental enquiry against all of them. Respondent no.4
has made certain allegations in the suspension order which
pertain to the domestic disputes of the applicants and
Jidnyasa Payale. Applicants further submit that although
respondent no.4 by invoking provisions of section 25(2) of
the Maharashtra Police Act has initiated departmental
proceedings against the applicants, the misconduct alleged
therein is not in relation to their official dispute. Applicants
further submit that respondent no.4 has issued order dated
01-02-2018 along with chargesheet to the applicants and
another delinquent Jidnyasa Payale. In the said order
respondent no.4 has raised certain allegations which

pertain to the domestic problems of all the 3 delinquents.

(e) Applicants further submitted that respondent
no.4 has appointed enquiry officer for conducting
departmental enquiry. Said enquiry officer has conducted

departmental enquiry without waiting for the reply or
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without permitting the applicants to adduce any evidence
or to cross-examine the witnesses. It is submitted that, the
enquiry officer has proceeded ex-parte and arrived at a
conclusion and filed enquiry report dated 02-05-2018
concluding that all 3 delinquents therein while working in
the Police Department have maligned the image of the
Department. The applicants were not given an opportunity
of hearing in the enquiry and the same was conducted ex-

parte.

(H) Applicants further submitted that after receiving
the enquiry report dated 02-05-2018, respondent no.4 has
issued another chargesheet dated 28-05-2018 and initiated
de novo departmental enquiry wherein charges were same
as were mentioned in the previous enquiry concluded on
02-05-2018. Respondent no.4 while deciding to conduct de
novo departmental enquiry has not given any reason for not
agreeing to first enquiry report and what was the necessity
of conducting de novo departmental enquiry. The
applicants further submitted that de novo departmental
enquiry was concluded without giving opportunity to the
applicants to adduce any evidence or cross-examine the
witnesses. The enquiry officer has submitted the enquiry

report dated 20-09-2018 to respondent no.4 wherein it is
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concluded that both the applicants as well as the LPC
Jidnyasa Payale have maligned the image of the Police
Department. The findings given by the enquiry officer in
the enquiry report of de novo departmental enquiry are

similar to the earlier enquiry report dated 02-05-2018.

(2) It is further submitted that, based on the
enquiry report dated 20-09-2018, final show cause notice
was issued to all the 3 delinquents. In the said show cause
notice, punishment proposed to both the applicants was
dismissal from service whereas for similar charges
delinquent LPC Jidnyasa Payale punishment of stoppage of

one increment was proposed.

(h) Applicants have alleged that respondent no.4
has acted in biased manner and proposed the harsher
punishment to both the applicants as compared to the
punishment proposed for co-delinquent Jidnyasa Payale.
The applicants further submitted that after receiving final
show cause notice applicants had submitted detailed reply
to the respondent no.4. Both the applicants have
categorically stated that for imposing punishment of
dismissal from services, respondent no.4 has to give

opportunity of hearing to the applicants.
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(i) It is further submitted that, respondent no.4
has issued the impugned order dated 30-11-2018 thereby
reverting the applicant PC Rahul Gaikwad to his basic pay
of Police Constable for the period of 5 years and applicant
LPC Manisha Shinde, was reverted back to the basic pay of
Police Constable for 4 years. Delinquent LPC Jidnyasa
Payale was imposed minor punishment of fine of Rs.1000/-
only. Respondent no.4 while imposing punishment on the
applicants have invoked provisions of Bombay Police
(Punishments and Appeals) Rules, 1956 under Rule 3(1)(a-
2)(i)) and LPC Jidnyasa Payale was imposed punishment
under Rule 3(2)(4). It is contended that, when the charges
in the departmental enquiry were interconnected with each
other then why there is difference while imposing
punishment to both the applicants and LPC Jidnyasa. The
punishment imposed by respondent no.4 is biased and
disproportionate, which is totally illegal and without
considering the reply filed by the applicants. Both the
applicants submitted that entire process carried out by the
respondent no.4 from putting applicants under suspension,
thereafter issuing chargesheet, conducting first enquiry,

after receiving report of first enquiry from enquiry officer
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and without recording reasons ordering second de novo

departmental enquiry is bad in law.

(4) It is submitted by applicants that, in second de
novo departmental enquiry also the applicants were not
served with any notice for hearing and the enquiry was
conducted and concluded when the applicants were on
duty. In both the enquiries, the applicants were not given
an opportunity of hearing and examining or cross-
examining the witnesses. As such, both the enquiries are
conducted without following the principles of natural
justice. Even the quantum of punishment is
disproportionate and shows biasness of respondent no.4
which cannot sustain in the eyes of law. In view of the
submissions made Learned Counsel for the applicants

prayed for allowing the O.As.

5. Submissions of respondents :-

(a) Respondents by filing their affidavit in reply
have submitted that both the applicants and LPC Jidnyasa
Payale were placed under suspension vide office order dated
06-11-2017 pending departmental enquiry against them for
the misconduct that applicant PC Rahul Gaikwad

developed illicit relationship with LPC Manisha Shinde in
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the lifetime of his wife LPC Jidnyasa Payale and other
charges. Due to the said behavior of these 3 Police
Constables the dignity of the Police Department was
maligned and therefore, regular departmental enquiry was

ordered against them vide order dated 01-02-2018.

(b) Respondents have submitted that, Sub
Divisional Police Officer (SDPO), Omerga was appointed to
conduct the departmental enquiry. The delinquents were
given time of 10 days for submitting their replies to the
charges levelled against them. Except LPC Jidnyasa
Payale, other 2 delinquents (applicants) did not submit
their replies to the enquiry officer. The enquiry officer
presumed that both the applicants did not want to submit
reply, and therefore, the delinquents (applicants) were
called upon to remain present before the enquiry officer on
16-02-2018. The delinquents remained present on that day
and their oral statements were recorded. The delinquents
pleaded not guilty to the charges and expressed their desire
to face departmental proceedings. In all 11 Government
witnesses were examined in presence of the delinquents
and their friend officers from 08-03-2018 to 13-04-2018
and the delinquents through their friend officers cross-

examined the witnesses at length.
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(0 Respondents have further submitted that, after
examining the Government witnesses the second oral
statement was recorded on 23-04-2018. Applicants did not
record any defense witness and therefore they were called
for recording their 3rd oral statement on 23-04-2018.
Accordingly, their oral statements were recorded in which
the delinquents had admitted to having received all the
opportunities to defend their cases during the course of
departmental proceedings. The delinquents submitted their
final written statement on 28-04-2018. The enquiry officer
summed up the proceedings and submitted his final report
to the Superintendent of Police, Osmanabad on 02-05-

2018.

(d) Respondents have further submitted that,
Superintendent of Police, Osmanabad did not agree with
the enquiry conducted by SDPO, Omerga and suo motu
ordered de novo departmental enquiry and issued fresh
chargesheet on 08-05-2018. The reasons for holding the de
novo departmental enquiry have been mentioned in the
order dated 08-05-2018. Both the applicants did not co-
operate in the de novo departmental enquiry and their

departmental enquiry was completed ex-parte.
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(e) Respondents have submitted that, considering
the gravity of charges proved against the applicants they
were issued with show cause notice of dismissal from
services. The charge proved against LPC Payale was not
serious enough warranting punishment of dismissal, and
therefore, she was issued with the show cause notice of

stoppage of increment.

(H Respondents have submitted that, considering
the replies of the applicants to the show cause notices,
lenient view was taken and applicant LPC Manisha Shinde
was brought to the basic pay of Police Constable for a
period of 4 years and applicant PC Rahul Gaikwad was
brought to the basic pay of Police Constable for a period of
S5 years. LPC Jidnyasa Payale was punished with fine of
Rs.1000/-. Learned P.Os. in view of the aforesaid
submissions have defended the impugned order and prayed

for dismissing the O.A.

6. Analysis of facts and conclusions:-

(a) Learned Counsel for the applicants has raised
mainly three issues for setting aside the impugned order

dated 30/11/2018. Firstly, applicants have claimed that in
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both the enquiries applicants were not offered opportunities
of hearing and they were not allowed to examine or cross
examine the witnesses, and both enquiries were conducted
without following principles of natural justice. Affidavit in
reply submitted by the respondents show that applicants
were given all facilities to defend their case. In first enquiry
in all 11 Government witnesses were examined in the
presence of the delinquents (applicants) and their friend
officer. = Delinquents through their friend officer cross
examined the witnesses at length and recorded the
statements. After completion of first enquiry, the
Superintendent of Police ordered second enquiry (de novo
enquiry). In that enquiry delinquents did not co-operate
and therefore enquiry officer had to complete the
proceedings ex-parte. Thus contention of the applicants
that both enquiries were conducted without following

principles of natural justice is not substantiated.

(b) Secondly, applicants have asserted that
departmental enquiries were initiated for domestic
problems and it was not for any act which is against the
department or relevant to the department. Charges levelled

against all three delinquents are reproduced below.
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ORRE-3

TifR1/3¥¥e 3R & TaHATS, HUIRI/uco TH. TY. fRic 9 AUIf / ¢¥¥& o T Urmes (e
e gRfeve=a fauria Deiidad diker SaTauT=ar SRR 3 HUTuE.

(e]@)

Q) TIfRA1/2¥%Q 3R & MAHATS -

TE H. ¢ - DNR/¥¥L AR F MAHATS JHAT HUIMRI/¥¥E . TT U Araaed UH
THRUMHLY f&.3%/0% /2083 RIS SR Aieuft Uead = fIaTg S ofe. Tl e ok
qufdt S raret gentt oy ot AR/ uraTes It afSdies At 32 fRigomy og.
TUITRY/ IS §41 Ul g SWHHEIG 3 e MM . ¢o/2R AL g, gHd
afee o el SRIATHTG AUIRT/ QU o TH TY fRid Tl Uridy S T HaIfR1/ sy g
. T U AT 5. 3%/0% /30210 RIS 03 .00 AToiedl AR ORT ST &% U ol
YA “HAT AT SRR G TU BRI 375, J Tl Ui o 3 TUH 14T JFi-t
HUREIV S fo7d ARUGTH ¢ e fGdawe qHafdwe Ul . AR SWMHETG aY

SICIRAUT TR, ¥3¢/R0%00 . 333, Wo¥, Lok HIGTd THTUI 5T GRAd 318

. R - GRS 3fefl YT HIG Q0/R00 THUARIT HIdATD MaSU@ e g
SeladTTe! Y. X BRI A {2, 9¥/30/3030 Isht RUKE HRUITAT YT MG Hax

HE@Tl delawry TIREoR Afedrd. 9 f. u/20/3031 Sl 03 .30 aT. JUTY 3fTaT RIS T
Saa A IS A T UIHT /222% TSTUT § HOIRI/Q¥ Y& TS AT e 3MTelTd.

SEH. 3 - UIRI/L¥¥Q 3R, &. THAIS ! Wd ot Udll HUITRI/¥¥E UrdTes AT fordd
TS AU / Quco TH. Y. RS R=f srmfaes Tae Sa0 e S et

il geid WU A1d d1gd 41 g MAHdTS 31 A9 3da.

Q) AAR1/quco TH. TH. RIT -
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q16 . ¢ - AUIRT/u¢o TH.TH. Ric Trl Wah: SHfAargla Sr&dr1 Igd fRrarel sgidbod

gid Higd oY Aol A9dHTe! got 3 i UG- av ST YIHdA fdamsid sricied
g RIareht gdh @Y g A1arT Uch WU TR b,

6 H. R - UIRI/Qu¢o TH. TY. RRi¢ gt Wa: sffdamsid sRamTs! it faargia qay/
Q¥YE TS T fordd ST e Ut Tifki/ Qs ) TaddTs ARl sifad dae sad
ALY THNY SHTeied] ol dsid U TR / Q8% TS Jid ATd drda.

3) AOIRI/L¥¥E O, TH. UMTSS -

14 . § - AUIRI/Q¥YE . TH. UTTes grel AUIRY/2¥33 TH. TH. JeTdl d Sa” qrameh
U B T UG fe. Q4/20/2030 Jsht 03 R0 T, fopafd) . g st R g
SaIg A TR YU oY ST T Mg o Ul Wieei-it urafde e, gHal ot
e TRl STg. a9 U 3117, 3 Wie Wi, TR it TR U SRad 31 TgUrdra
q 7Ie IUS, TRIAR ol ARM, TG U 3 YHGHIG RIS Sade- gl Jaiass
TR, TST IV HEHUT TRA. 344/20, F.40%,4og, 3¥ HIEI THTO! TRIT 3113,

SR UHR TIRT/38%Q 3R, &. MAHATS, AU/ u¢o TH.UY. RS TR s Jad
AT A 31U, Feiford Fcadl, SRR, I STEEERUTIE I+ e a
AU/ ¥ YE . TH. TS it SR 9 SOIaGRUUTY da- $He- UreiN arard! g
Tl et 3.

(Gehl GRIN)
Ui Srefes IMEG
U1 Rrayfavaes iR
gf<T,
TifR1/2% %R 3R, &. MAHATs, AU/ 4o TH, T, fRig 9 AOIfRI/Q¥ s of. T1. Ui
(Frcfsita)

AT d : 3T fFurh el i, SHRAm auT Tt SifierY.”

(c) Although the two charges against both the
applicants outwardly seem to be personal in nature but
their conduct is certainly unbecoming of Police officers. The

conduct of Policemen and women within Police lines is of
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paramount importance for maintaining discipline,
professionalism, and fostering a positive work environment.
Police lines serve as the hub for administrative, training
and operational activities. Here Policemen and women are
expected to adhere to a code of conduct that upholds
integrity, respect and adherence to law and regulations.
Law enforcement agencies are entrusted with upholding the
law and protecting the community. Policemen and women
who engage in behaviour that undermines public trust even
in their personal lives are subject to disciplinary action to

maintain the integrity of the Police force.

(d) Thirdly applicants have stated that punishment
given to both the applicants is disproportionate and not
equitable. It is also stated that when the charges against all
three delinquents were interconnected with each other then
why there is vast difference in the quantum of punishment
inflicted on them. Delinquent LPC J. N. Payale is punished
with fine of Rs.1000/- only whereas delinquent LPC
Manisha Shinde is brought to basic pay of Police constable
for four years and delinquent PC Rahul Gaikwad is brought

to the basic pay of Police Constable for five years.
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(e) In the personal administration, the principle of
"similar charges - similar punishment" stands as a
cornerstone of fairness and equity. This fundamental
principle asserts that individuals who commit similar
offences should receive comparable punishment, regardless
of personal background, social status or other extraneous
factors. Upholding this principle is essential for maintaining
the integrity of personal administration and fostering trust
in the administrative process of the organization. When
charges are similar, consistency in sentencing sends a clear
message that all employees are equal and disciplinary
authority treats all individuals equally under the law. It
serves as a powerful deterrent against misconduct and

reinforces the notion that no one is above the law.

(H In this scenario, the charges against three
delinquents are interconnected to some extent, yet the
charges against LPC J. N. Payale are comparatively less
serious compared to those against PC Rahul Gaikwad and
LPC Manisha Shinde. However, the quantum of
punishment inflicted on the three delinquents varies
substantially. Therefore, we believe that the punishment
given to PC Rahul Gaikwad and LPC Manisha Shinde is

disproportionately severe considering their misconduct.
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Typically, Tribunals are not expected to substitute the
punishment given by the disciplinary authority. However, in
this case, we are making an exception. Instead of referring
this matter to the Superintendent of Police, Osmanabad, for
reconsideration of the punishment given to PC Rahul
Gaikwad and LPC Manisha Shinde, we deem it appropriate
to revise it ourselves. Hence following order:
ORDER
[1] O.As. are partially allowed.
[iil Both the applicants shall be subjected to a revised

penalty of "reduction to basic pay of Constable for one

year."

[iiil No order as to cost.

(VINAY KARGAONKAR) (P.R.BORA)
MEMBER (A) VICE CHAIRMAN

Place : Aurangabad
Date : 23-04-2024.
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