1 O.A. No. 914/2016

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 914 OF 2016
DISTRICT : BEED

Ravi S/o Ambadas Jadhav,

Age : 26 years, Occu. : Service,

R/o : Quarter No. MD-4 /6, Sawar Quarters,
Medical Parisar, Ambajogali,

Tq. Ambajogai, Dist. Beed.

— — — — ~—

APPLICANT

VERSUS

1. State of Maharashtra,
Through it’s Chief Secretary,
Public Health Department,
Mantralaya, Mumbai-32.

~— — — —

2. The Director,
Medical Education and Research, )
Mumbai. )

3. The Dean, )
Swami Ramanand Teerth Rural Medical)
College, Ambajogai, Tq. Ambajogai, )
Dist. Beed. )

4. The President, )
Promotion Committee for Class-IV to )
Class-III Employees Swami Ramanand )
Teerth Rural Medical College, Ambajogia,)
Tq. Ambajogai, Dist. Beed. )
C/o Head of The Department )
(Ophthalmologist), Ambajogai. )

5. Kailas S/o Rambhau Maid, )
Age : 50 years, Occu. : Service, )
R/o : Sawar Quarter, Medical Parisar, )
Ambajogai, Tq. Ambajogai, Dist. Beed. )
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6. Balasaheb S/o Digambar Patange, )
Age : 50 years, Occu. : Service, )
R/o : Latur Road, Amba Sakhar Karkhane,)
Waghala, Tq. Ambajogai, Dist. Beed. )

7. Rahul S/o Gopalrao Ambekar, )
Age : 43 years, Occu. : Service, )
R/o : Swatantrya Sainik Colony, Chanai)
Road, Ambajogai, Tq. Ambajogai, Dist. Beed.)
RESPONDENTS

APPEARANCE : Shri [.D. Maniyar, Advocate for the Applicant.

: Shri N.U. Yadav, P.O. for the Respondents.

CORAM : Shri V.D. Dongre, Member (J)
and
Shri Bijay Kumar, Member (A)

Reserved on : 16.11.2022

Pronounced on : 01.12.2022

ORDER
(Per : Shri Bijay Kumar, Member (A))

1. The present Original Application has been filed by one Shri
Ravi Ambadas Jadhav on 07.12.2016, invoking provisions of
Section 19 of Administrative Tribunals Act, 1985, being aggrieved
by the order dated 05.10.2016 passed by Respondent No. 4 by
which Respondent Nos. 5 to 7 have been shown as eligible for
promotion to the Class III posts in the cadre of clerk-cum-typist
as a result of which the Applicant could not get promotion to the
cadre of clerk cum typist in the year 2016 within vacancies

available at that point of time. It is admittedly that the Applicant
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and the Respondent Nos. 5 to 7 had been working as class IV
employees with Swami Ramanand Teerth Rural Medical College,
Ambajogai, Taluka- Ambajogai, District-Beed, (in short, ‘the
Medical College), which is under administrative control of the
Department of Medical Education and Research (now, called as
Department of Medical Education & Drugs), Government of
Maharashtra. Therefore, the Respondent No. 1 was a misjoinder
and inadvertently, the same continued to be in the array of

respondents by oversight.

2. As per the Service Affidavit dated 16.01.2017 filed by
learned Advocate for the applicant, all the Respondents were duly
served notice in the month of December 2016. However, none of
the private Respondents have appeared and filed affidavits in
reply. For obvious reason as explained earlier in this paragraph,
Respondent No. 1, not being concerned with the affairs of
Medical Education & Research Department, too did not submit
affidavit in reply. However, Affidavit in Reply was filed on behalf
of Respondent Nos. 2 to 4 on 28.02.2017 and a copy thereof was
provided to the other side. The Applicant filed Rejoinder Affidavit
on 25.07.2018. The matter was, thereafter, fixed for final hearing
on 04.10.2018. It is in compliance with the Oral Order passed by

this Tribunal on 13.12.2018 by which the Respondent No. 4 and,
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in case of he had superannuated in the meantime, then the
Respondent No. 3 was required to file Additional Affidavit
explaining certain points regarding options for the post of clerk-
cum-typist by two employees named as Mr. Dhanwade and Mr.
Bhandare (who are not party respondents to this O.A.), that
additional reply was filed by the Respondent No. 3 on
06.02.2019. The matter was finally heard and reserved for orders
on 07.09.2022. However, constitution of the Division Bench was
changed by an order of the Hon’ble Chairperson dated
21.10.2022, therefore; the matter was fixed for re-hearing which
took place on the designated date of 18.11.2022 and the matter

was again reserved for orders.

3. The Applicant has prayed for following reliefs in terms of
para (VII) and (VIII) of the present O.A. which is reproduced

verbatim as follows:-

“VII) INTERIM RELEIF SOUGHT:

A)  Pending hearing and final disposal of this Original
Application, the  execution, operation  and
implementation of the impugned order dated
05.10.2016 issued by respondent No. 3 may kindly
be stayed.

VIII) RELIEF SOUGHT
1. Allow this Original Application.
2. The impugned order dated 05.10.2016 passed by

respondent No. 3 may kindly be quashed and set
aside.
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3. To hold and declared that, the applicant is eligible for
promotion of the post of Junior Clerk and directed the
respondents to give the promotion to the applicant on
the post of Junior Clerk.

4. To direct the respondents to delete the names of the

respondent Nos. 5 to 7 from the promotion list of the
post of Junior Clerks.

E)  Any other suitable and equitable relief may kindly be
granted in favour of applicant.”

As per record, it appears that No Interim Relief prayed for

in terms of para (VII) of the O.A. had been granted.

4. It is admittedly that the Applicant as well as the
Respondent Nos. 5 to 7 had been working as Sweepers, they all
were S.S.C. pass and had certificate for having requisite speed of

Marathi and English typing.

5. It is not disputed that the Applicant is junior to the
Respondent Nos. 5 to 7 in the Class IV cadre. Seniority of the
Applicant and Respondent Nos. 5 to 7, as published on

03.06.2016 (Annex A-4, Page 32 of Paper-Book), is as tabulated

below:-
Party Reference Name Seniority Position
in cadre of Class IV
Applicant Shri Ravi Ambadas Jadhav 21
Respondent No. 5 Shri Kalidas Rambhau Maid 1
Respondent No. 6 Shri Balasaheb Digambar 16
Patange
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Respondent No. 7 Shri Rahul Gopal Rao 19
Ambekar
6. In view of above, in ordinary course, the Applicant would

not have any reason for promotion denying the same to the
Respondent Nos. 5 to 7. Therefore, the service-rules and
departmental guidelines applicable for adjudication of the
present O.A. are required to be referred to, which is as follows:

(@) Erstwhile Department of Medical Education and
Research, which is now called as the Department of
Medical Education & Drugs, follows following two set of

rules/ guidelines :-

(i) Recruitment Rules for the posts of clerk cum typist and
typists published by General Administration Department

vide its Notification No. ng.@d &#i® sRlsR- 90C §-3iE/H 3t/ H

312/ qr2l, Ratiep 22 BAaL, 99<€.

(ii) Recruitment Rules for the posts of Laboratory Assistant
had been published by the Department of Medical

Education and Research vide its Notification No. ‘w.3.3.f1 @
3N.2.18. PAlD 312EN3R- 90 §/§95/ Hl 32-50/ £ Q/TASE- 98, Ratias 2@ BAwz,
99c8.

(b)  According to the two Recruitment Rules, all Class-IV
employees from different cadres namely, Sweepers, Barber,
Peon, Room Attendants, Cook etc., are eligible for
promotion to the post of laboratory assistants as well as the

post of clerk-cum-typist.
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(c) However, the Directorate of Medical Education and
Research had, vide Notification No. =z f[&tes .
R0R0-8R9&¢-(R9) (A=) /5 Jdlcicral deiiepa f21z1or 3uftt FHelierst, HAZRIE, 2=,
Fsg-goo 009, dated 10.12.1990 issued a circular, relevant
parts of which in the present context are at para 2 and 3
which are being reproduced verbatim for the ready
reference for the purpose of adjudication of this O.A.:

“e.  agelddll qaiaz @A A HHA-AAT & LR HIA AT
QEAATFAIZ AN B7a QeI GRET TFIAT B A HHT-1T
& aes QAN AFI=P AT GFIa2 Talesicd] 3o qeniarenest qikag a1 qaaa
SfARed A 32 UGEIHA &R TG BHA-AA] HaAcs Blors [oTtuas
o1 GFIaT GRlEA] GFI HTORIE] BIaIE] Bl AZET Bl, A HIGI IURAA
BIVIIA ST 35,

3TlFT HEFARN HzHlA 347 FCIBT FIOIT Ad PBl, gIgA
aRuAmIa aHE Bl fag] sifdRaade Fam 3(v) sigar, agesi
AAgqa gl 8 AFE JA [rerRa &wevena 3ia g, FBUSa A1 fraaaed
ageigdl waradler @wHar! gra FHew fAarid enamEar sE.  agerdil
QREIRBIALNG e QEAFIGAR TqAAT0 TIHBT HI0IE] T2qE AL,
FNHB FqNFd TREBE @ A2l 3ulFAUA Bl Haal i ias Senld Agl.

3. foifues waigdier uglemidid faam a geiorenal JAgie Ueladiet
qgleIdla e Jaas SRICIHeD agesitl AAdeT QI HHEI-AeHZA AT
fafza Aar gaer Craagar &iar e qa@e qEled 3akia 38 @i,
QTN AEIE GEIa Talesicd] 3IQfid 318 o ATATT S l[aepeq Raa ag
JIA TRlAGR #0d dc3] QI a2t d &gAT Uapal [aeien [aeeq
SilaA 3r3cena a &NAE BN TRl ager dear Uz ade=na &S
laEge FAqiga ageisl eHar-aewga i @0 3ol &awe st
310 T 3B, 3ieeAl MG Gogl Aol ager HRoend] [dac qret
Sl et JIFet.

ae JeeifAcgA FSA Qldsine qra @ceaz feifde gernel a
TRTNB AFITH TEIAE! 37F A Fadn qofieey HAd d &M AT
qoNeBTMFHRT FRCATN JHER THAAR e AZed R A =it
[3icen & laepemy AT g AFied Aamdel FEaFigar AlFa g, daria
837 Gglewtdd] Qarel Had]. AT HaHld 313 THE B ad P, @i
22 f5da2, 99 @ sifdrgaage gATenas FEE® & ua agetael daga
gl S0 AR 29:(9% AT GAA HZRIE TGE (o1 & At
303, &agAr fFaiw 9¢ B, 99c§ @ Jfdgaagar i aad

agelsid Adgar @ @ aniAeR REa giar-an oga feifdaw gl 29%
gFmen 3ifdas glome gt 3o A R foifie ad qaiwidla sieoenal
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aeqe 1A 3 e wRgepiAed [AlFa 305, HeT GA [@arid 83 giaet
prelais! wevena adl”

(d) It is also admittedly that the promotion of class IV
employees to Class III is also regulated by the Government
Resolution dated 14.01.2016 issued by the Finance

Department of the Government of Maharashtra, bearing No.

ol R098/0.%. Y9/R098/faF-9, dated 14.01.2016 which was

issued by modifying G.R. of General Administration
Department, Government of  Maharashtra, dated
10.05.2005. This GR dated 14.01.2016 does not require
obtaining any preference for a particular Class III posts if
basic eligibility criterion for such posts in Class IIl are the

same.

6. Grounds for seeking relief : The applicant stated certain

facts as main grounds for seeking reliefs prayed for gist of which

is as follows:-

(@) The applicant and Respondent Nos. 5 and 6 were
given temporary promotion for 364 days on the post of
junior clerk by Respondent No. 3 vide his order dated

01.04.2014,
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(b) The Applicant and Respondent No. 7 were given
internal promotion vide order dated 26.04.2014 issued by

Respondent No. 3.

(c) The Applicant and Respondent Nos. S to 7 were given
temporary promotion for 364 days on the post of junior
clerks vide order dated 01.04.2015 issued by Respondent

No. 3.

(d) From admitted facts narrated in preceding sub-
paragraphs, it is clear that the Applicant had no objection
to granting temporary promotions to Respondent Nos. 5 to

7 to the post of clerk-cum-typist till year 2015.

(e) Itis only after that the Government in GAD issued GR
dated 14.01.2016 (supra) thereby, increasing the
percentage of number of posts in Class II to be earmarked
for recruitment by promotion from class IV to class III from
25% to 50% that the applicant and others submitted a joint
representation to Respondent no. 3 dated 02.02.2016 for
getting regular promotion on the post of junior clerk
(renamed from the designation of clerk-cum-typist).
Following which, the Respondent No. 3 published on

03.06.2016 a list of eligible class IV employees for
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promotion to Class III, based on seniority and preference
given by them for the post of junior clerks and number of
vacancies in the post of junior clerks. Claims & Objections
were invited on the same. This triggered taking of objection
by the Applicant to the said list of eligible Class IV
employees. To be more specific, the applicant took objection
to inclusion of Respondent Nos. 5 and 6 in the list of
eligible candidates stating that the Respondent No. 5 had
given preference for promotion as Laboratory Assistants on
13.12.2011 and Respondent No. 6 had given preference for
the post of laboratory assistant in the year 2011 without
mentioning day and month. As the preference once
indicated cannot be permitted to be modified subsequently
as per Circular dated 10.12.1990 (supra) these two
Respondents cannot be considered for the post of junior
clerks. The applicant submitted another objection dated
09.06.2016 in respect of inclusion of names of Respondent
Nos. 6 and 7 in the select list based on similar grounds that
the two Respondents appear to have given preference for
promotion to the post of laboratory assistant in the year

2011. The Applicant submitted photo copies of preferences
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given by Respondent Nos. 5 to 7 after procuring he same

under RTI Act.

H The Departmental Promotion Committee in its
meeting held on 15.06.2016 decided to obtain option/
preferences from concerned employees invoking following

provision of the Notification dated 10.12.1990 :-

«©

foifues gaigdier gglemidid faam a geiorenal HAgiEe Ueladiet
qgleIdla e Jaas SRICIHeD agesitl AT QI BHEI-AeHZA Aqld
lafza Aar gaer Fraagar &iar e qa@e qalsd 3afkia 38 @i,
QTN HFIE TFIaR GGt 3AUId 318 21 Taaal &l laeweq Rara az

T&eld Gglaidiar? sreoea daal ara &ed a &gAIa Papdl fRaar fAwpaa

3ifaHA 3r3cena a ENA B IRiedla agar dar e adAc=a SE

qfisiiger FJaldia ageffil eHar-aiewgea gid wead 3ol &awer diEla

30190 3TeAT FHIB. iRl FEAGAR Gagl Haol q@e BN e qre
sl ez igiar.”
(g) The applicant had, vide his representation dated
30.06.2016, taken objection to taking preferences at the
time of actually filling up the posts of junior clerks by

promotion.

(h) The Departmental Promotion Committee headed by
Respondent No. 4 in its meeting held on 26.07.2016
rejected the objection taken by the Applicant dated

30.06.2016.
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(i) The Departmental Promotion Committee headed by
Respondent No. 4 in its meeting held on 19.09.2016
approved the revised select list dated 21.09.2016 which
included names of the Applicant as well as Respondent

Nos.5to 7.

(4) The said The Departmental Promotion Committee its
meeting held on 04.10.2016 recommended names of 16
senior most class IV employees for appointment as Junior
Clerks against 18 vacancies which included names of
Respondent Nos. 5 to 7 and based on the same, respondent
Nos. 5 to 7 were promoted as Junior Clerks vide order

dated 05.10.2016.

(k) The Applicant has been promoted to the post of

Junior Clerk vide order dated 31.01.20109.

Analysis of facts on record and Oral Submissions Made:

From the facts on record and oral submissions made, following

issues emerge for determination:-

ISSUE No. 1: Under provisions of para 3 of the Circular
issued by the Department of Medical Education and
Research, dated 10.12.1990, what is the stage at which
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written binding preference of employees in Class IV is

stipulated to be taken?

Analysis: From plain reading of the said circular, written
binding preference is required to be taken at the time of

actually filling Class III posts by promotion.

ISSUE No. 2: Once the Respondent Nos. 5 o 7 had given
written option for the post of Lab. Assistant in the year 2011,
and if the Applicant genuinely believed that the Respondents
have thereby lost claims to be promoted as clerk-cum-typist,
then in what circumstances the applicant did not raise
objection to temporary promotion of the Respondent Nos. 5 to
7 to the post of clerk-cum-typist during years 2014 and
20157

Analysis: The Applicant has not offered any explanation to
acquiescing to the promotion given by Respondent
Authorities to the Private Respondents Nos. 5 to 7 to the
post of clerk-cum-typist during the year 2014 and 2015?

ISSUE No. 3: What is the period of validity of preference
once given by an employee under provisions of para 3 of the
Circular of Medical Education and Research Department
dated 10.12.1990? In other words, whether the validity of
preference given is for an ongoing promotion process or for
the entire service tenure of the employee or, until he is

actually promoted substantively to Class III?

Analysis: Provisions of para 3 speaks of two conditions;

firstly, that option has to be obtained at the time of actually
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filling the post of class III by promotion from Class IV and,
secondly, that the option once given shall not be allowed to
be changed in any circumstances. Reconciled interpretation
of the two conditions is, in our considered view, that option
has to be taken afresh every time process of granting actual
promotion is to be undertaken and option given for a
particular process of promotion shall not be allowed to be
changed until the process of promotion is completed with
issuance of appointment orders and exhaustion of the

waiting list, if any.

ISSUE No. 4 : What inference can be drawn from reading of
the Circular dated 10.12.1990 and GR issued by GAD
dated 14.01.2016 together?

Analysis: From the facts on record, it is obvious that
employees could give option for any of the two posts in
Class III cadre, viz, Junior Clerks and Lab. Assistants. It
means that there is no requirement for any specific
educational or technical qualification for promotion from
various Class IV to Class III posts of Junior Clerks and Lab
Assistants. In view of this, in our considered opinion, need
for taking options from Class IV employees as per
provisions of Circular dated 10.12.1990, may arise only
when the processes of promotion to the posts of junior clerk
as well as laboratory assistant are undertaken
simultaneously. Otherwise, senior most Class IV employee
eligible for promotion may be offered promotion to the post
which is being filled up by promotion at any particular

point of time. This interpretation of provisions of taking
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options as per Circular dated 10.12.1990 does not conflict
with the provisions of GR dated 14.01.2016. However, this
point has not been agitated by any of the two sides to the
disputes and therefore, may be useful for the Respondent
Authorities while giving a fresh look to the Circular dated
10.12.1990 and making the same clear and explicit.
8. Conclusion : The Applicant had not raised any objection to
the promotion given to the Respondent Nos. 5 to 7 to Class III
cadre during the year 2014 and 2015 in spite of options given by
them for the post of Lab. Assistant during the year 2011. The
Applicant has taken objections at the time when it was clear to
him that he could not get immediate promotion to Class III post
of Junior Clerk unless names of Respondent Nos. 5 to 7 are
deleted from the list of eligible candidates. Therefore, it is clear
that the objection raised by the Applicant amounts to an
afterthought. Moreover, provisions of Circular dated 10.12.1990
(supra) read with GR. dated 14.01.2016 (supra) requires
reconciled reading as discussed earlier which leads us to
conclusion that option of a Class IV employee has to be taken
each time at the time of actual promotion to the two posts in

Class III. Therefore, the impugned order dated 05.10.2016

passed by respondent No. 3 is in order and the present Original
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Application is misconceived and is devoid of merit and hence

following order is passed:-

ORDER

(A) Original Application No. 914 of 2016 is hereby

dismissed for being devoid of merit.

(B) No order as to costs.

MEMBER (A) MEMBER (J)
Kpb/D.B. O.A. No. 914/2019 VDD & BK 2022 Promotion



