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MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI

BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 891 OF 2018

DIST. : AURANGABAD

Dr. Uddhav Shankar Khaire,
Age: 55 years, Occu. Service,

)
)
R/o Plot No. 193, Nandanvan Colony, )
Aurangabad, Dist. Aurangabad. )

APPLICANT

VERSUS

1. The State of Maharashtra,
Through its Principal Secretary,
Medical Education and Drugs
Department, Annexe Building,
Mantralaya, Mumbai.

— — — — —

2. The Director of Medical Education)
& Research, Dental College Building,

)
Saint George’s Hospital Campus, )
C.S.T., Mumbai. )es

APPEARANCE

RESPONDENTS.

Dr. Uddhav Shankar Khaire - party in
person.

Shri N.U. Yadav, learned Presenting
Officer for the respondent authorities.

Hon'ble Shri Justice P.R. Bora,
Vice Chairman

and

Hon’ble Shri Vinay Kargaonkar,
Member (A)

02.02.2024

ORAL-ORDER

[Per :- Justice P.R. Bora, Vice Chairman/

1. Heard Dr. Uddhav Shankar Khaire — party in person

and Shri N.U. Yadav, learned Presenting Officer for the

respondent authorities.
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2. The applicant has preferred the present Original

Application seeking the following reliefs:-

“A) The Original Application may be allowed.

B) To hold and declare the applicant is entitled for the
benefit of his past service on the post of Lecturer in
Medicine (LC.U.) since 03.05.1993 to 22.01.2009 and to
grant all the consequential benefits to the present applicant.

C) To quash and set aside the condition No. 7 of the
Government Resolution dated 04.05.2009 by declaring it
ultral-virus of the Constitution of India.

D)  Pass any such further orders as this Hon’ble Court
may deemed fit and proper in the interest of justice.”

3. Facts in brief :-
(i) The applicant possesses the qualification as M.D.
(Medicine). He was for the first time appointed vide

appointment order dated 3.5.1993 on the post of Lecturer
in Medicine at Government Medical College at
Aurangabad. As is mentioned in the Original application,
more particularly in para VI(1) of the application, the
Divisional Selection Board was established and after
following the due procedure by giving an advertisement,
the aforesaid appointment order was issued in favour of
the present applicant. It was a temporary appointment for
the period of 120 days. Thereafter the applicant was
continued even beyond the period of 120 days. In the
meanwhile the applicant preferred Original Application No.
41/1994 and the said O.A. was disposed of by this

Tribunal by giving directions to the respondents to
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continue the applicant in service till regularly selected
candidates from the Maharashtra Public Commission

becomes available. As such, the services of the applicant

were continued.

4. In the year 2009 and more particularly on 22.1.2009

the decision was taken by the Government to regularize the
services of the candidates, who are working in Group-B category
in the pay scale of Rs. 8000-13500 on the post of Lecturers,
since no candidates were made available through the M.P.S.C.

We deem it appropriate to reproduce herein below the said G.R.
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S. Thereafter another G.R. was issued by the Government on

4.5.2009, whereby the rules and regulations governing the
services of the candidates, who are regularized on the basis of

G.R. dated 22.1.2009 were prescribed. The condition no. 07

therein was thus:-

“bo. g Aa FrEia dacen SifEEIERIA/ FadcElaineTd A
=TT al DA AIGET A48 BITAS] BIe AR agia.”
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6. Because of the aforesaid condition the respondents
reckon the period of service of the applicant from the date of
G.R. i.e. 22.1.2009. The applicant preferred a representation to
the respondents with a request to consider the services
rendered by him prior to said date i.e. from the year 1993 till
the date of issuance of G.R. dated 22.1.2009 as his regular
service period and prayer was also made for treating the
applicant in regular service from the date of initial appointment.
Since the said request has been refused by the respondents, the
applicant has approached this Tribunal by filing the present

Original Application.

7. The applicant has relied upon the judgment
delivered by the Division Bench of the Hon’ble Bombay High
Court, Bench at Aurangabad in Writ Petition No. 8327/2013
(Mrs. Kunda w/o Ramchandra Lakhkar vs. the State of
Maharashtra & Ors.) on 10.2.2015. The applicant has come out
with a case that he stands at par with the petitioner in W.P. no.
8327/2013. It is his further contention that on the basis of
G.Rs. dated 22.01.2009 and 04.05.2009 the said writ petitioner
was also refused the benefit of earlier services rendered by her
prior to 2009. The Hon’ble High Court in the judgment

delivered in the aforesaid W.P. has passed an order thereby
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directing the respondents to extend all the benefits as the
regular employee to the said petitioner since the date of her
initial appointment. @We deem it appropriate to reproduce
herein-below paragraph nos. 11 & 12 of the said judgment,

which are relevant in the context of the present matter.

“l11. The respondents themselves suo moto have taken
decision to regularize the services of the petitioner with
effect from 22.01.2009. Now in the present petition,
the respondents are taking up the case that the
petitioner was not qualified that is the petitioner did not
possess the necessary qualification. In fact, the
petitioner was appointed by duly constituted Divisional
Selection Board and when they are intending to
regularize the service of the petitioner since 2009, then
the stand that the petitioner is not qualified cannot be
accepted. All along the petitioner has been treated as
a permanent and regular employee. At no material
point of time the petitioner was ever given an
understanding that the petitioner is not in permanent
and regular employment. @ On the contrary, after
completion of 8 years of service, the petitioner is given
senior/ higher pay scale as is given to other permanent
employees. The petitioner is also given increments as
is given to employee appointed on permanent post. For
all purposes the petitioner is treated as regular
employee, atleast after completion of eight years of
service as was given higher pay scale and all other
benefits which were available for a person holding
permanent and regular post. After 33 years of service,
it would be too late in the day for respondents to
contend that, the petitioner would stand regularized
from the year 2009 and the petitioner would not be
entitled for any benefits of past service. The said
action would be unjust. It is not a case of back door
entry of the petitioner. The petitioner initially in the
year 1977 was appointed by Dean, Medical College
and thereafter in the year 1978 was interviewed and
selected by duly constituted Divisional Selection Board
and was issued appointment order in the year 1979
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with effect from 24.10.1977. All the aforesaid facts
would unequivocally go to show that the petitioner was
treated as an employee holding a permanent post.
Even the Tribunal has observed that for all these 33
years not a single advertisement was given by the
M.P.S.C. for the said post. Be that as it may, the
petitioner was not once given notice during all these
years that the petitioner is not qualified or that
petitioner is not regularly appointed. The respondents
could have discontinued the petitioner. It is also a fact
that, for all these years the respondents could not
appoint a candidate who has come through M.P.S.C. for
the said post. In view of the above, the act of
respondents in treating the petitioner as regular since
20009 only is illegal.

12.  In the light of the above, the impugned order of
tribunal is set aside and modified. The impugned
show cause notices are quashed and set aside. So
also the Government Resolution dated 22.01.2009 and
04.05.2009 shall be held not binding on the petitioner
and the petitioner shall be treated as regular employee
as was treated earlier and shall be entitled to all the
benefits of her service as that of regular employee since
the date of her initial appointment.

Rule accordingly is made absolute in above
terms. No costs.”

8. In the present matter also the very initial
appointment of the applicant was made by following due
procedure of law and by duly constituted Divisional Selection
Committee. The applicant was paid salary in the prescribed pay
scale from day one. The applicant was also extended all the
increments for which he was entitled and thus, he was always

treated at par with the regular employee.
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9. Considering all these aspects it is difficult to accept
the contention raised on behalf of the respondents that entry in
the services of the applicant was backdoor entry. Same
argument was advanced in the aforesaid W.P. before the Hon’ble
High Court and same has been rejected by the Hon’ble High

Court.

10. The learned Presenting Officer sought to contend
that the services of the applicant were continued under the
orders passed by the Tribunal and, as such, the said period
cannot be considered as the period of regular service rendered
by the applicant. The argument so made deserves to be rejected
for the reason that said order was not challenged by the
respondents and on the contrary was acted upon. Though copy
of the said judgment is not on record so also reply filed by the
respondents in the said matter is also not produced on record,
there is every reason to believe that the Tribunal has passed
order thereby directing the respondents to continue the
applicant in service till regularly MPSC selected candidate is
appointed, it is difficult to accept the contention of the learned
P.O. that the period of service rendered by the applicant by

virtue of said order cannot be considered.
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11. After having considered the facts involved in the
present matter we are convinced that the case of the applicant
is identical with the case of the petitioner in W.P. No.
8327/2013. In the said W.P. G.R. dated 22.01.2009, as well as,
subsequent G.R. dated 04.05.2009 both have been referred and
discussed by the Hon’ble High Court. In such circumstances, it
appears to us that the applicant deserves to be granted same
relief as has been granted in favour of the petitioner in W.P. No.

8327/2013. Hence, the following order: -

ORDER

(i) It is held and declared that the Government
Resolutions dated 22.1.2009 and 4.5.2009 shall be held
not binding on the applicant and the applicant shall be
treated as regular employee as was treated earlier and
shall be entitled to all the benefits of his service as that of

regular employee since the date of his initial appointment.

(ii) The Original Application stands allowed in the

aforesaid terms, however, without any order as to costs.

MEMBER (A) VICE CHAIRMAN

Place : Aurangabad
Date :02.02.2024

ARJ O.A. NO. 891 OF 2018 (CHALLENGING G.R))



