MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 882 OF 2016

DIST. : AURANGABAD

Pradeep s/o Madhavrao Koushike, )
Age. 55 years, Occ. Service, )
As Auditor Grade-I, )
In the office of Divisional Joint )
Registrar, Co-operative Societies (Audit))
Aurangabad Division, Aurangabad )
R/o B-6, Nest One, Mayurban colony, )
)--

Shahanoorwadi, Aurangabad. APPLICANT
VERSUS
1.  The Commissioner for )
Cooperation & Registrar, )
Cooperative Societies, )
Maharashtra State, Central Building)
Near Pune Railway Station, Pune.)
2. The Divisional Joint Registrar )
Cooperative Societies (Audit) )
Aurangabad Region, Aurangabad.) -- RESPONDENTS
APPEARANCE :- Shri S.D. Joshi, learned Advocate for the
applicant.

Smt. M.S. Patni, learned Presenting Officer
for the respondents.

CORAM : JUSTICE M.T. JOSHI, VICE CHAIRMAN
AND
ATUL RAJ CHADHA, MEMBER (A)

DATE : 20.02.2019
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JUDGMENT
[Per : Atul Raj Chadha, Member (A)]

1. Heard Shri S.D. Joshi, learned Advocate for the applicant

and Smt.

M.S. Patni, learned Presenting Officer for the

respondents.

2. By filing present Original Application, the applicant is

claiming following main prayer :-

“(B)

By issue of an appropriate order or direction, the
respondents may kindly be directed to grant the
date 15.3.2011 as a deemed date of promotion to
the post of Auditor Grade-I with all the
consequential benefits such as arrears of pay,
fixtion of seniority and other benefits attached to
the said post.”

3. The brief submissions of the learned Advocate for the

applicant are as under :-

()

(b)

The Applicant was appointed as a Clerk from general
category on 1.8.1981. He was promoted to the post of
Sub-Auditor on 8.9.1992. In the year 2005, the
Applicant developed some audible problems and was
declared as partially deaf person and the Government
Hospital has certified that he has disability to the
extent of 60%.

The Government of India promulgated the Persons with

Disabilities (Equal Opportunities, Protection of Rights



()

(d)

(e)

()
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and Full Participation) Act, 1995 (hereinafter referred
as the Act). The State Government issued detailed
guidelines on 5.3.2002 on the lines of above Act,
wherein, directed all the Departments to identify 3%
posts for disabled persons at roster point no. 1, 34 and
67 in 100 point roster (one percent each for Physically
Handicapped (PH), Partially Blind or Blind (PB) and
Partially Deaf (PD) categories). However, in the
department of the applicant the posts were not
reserved for partially blind or blind category due to

nature of work.

In the channel of promotion, the next promotional post
of Sub-Auditor is Auditor Grade — II. Qualification for
same was possessing a certificate of G.D.C.&A and
three years’ experience as Sub-Auditor. The Applicant
was also exempted from passing the departmental

examination on attaining the age of 45 years.

The Applicant on 27.3.2006 was promoted to the post
of Sub-Auditor Grade-II ahead of 7-8 incumbents
owing to his disability.

Next promotion for Auditor Grade-I for which the
Applicant was required to work for minimum 3 years

as Auditor Grade-II.

Applicant was eligible for promotion in the year 2009,
however, he was not promoted due to wrong
interpretation of Government Resolution dtd. 5.3.2002.
Being aggrieved thereby the Applicant has filed O.A.
no. 115/2010.
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(g) This Tribunal vide order dtd. 1.4.2015 directed the
respondents to promote the Applicant. Accordingly the
Applicant was promoted by the respondents vide order

dated 21.7.2015.

(h) The Applicant made an application on 18.1.2016 for
granting deemed date of promotion, which was rejected
by the respondents vide impugned order dtd.
18.2.2016 on the ground that no person junior to the
Applicant was promoted.

4. Accordingly the Applicant has filed the present Original
Application for grant of deemed date of promotion w.e.f. 15.3.2011
with all consequential benefits. The Applicants were also directed

to file legible copies of the minutes dated 14.12.2009 & 5.6.2015

of the DPC.

5. In the Additional reply of Respondents, it is clear that one
Shri V.G. Pujalwar was promoted on 9.2.2007 from the Partially
Deaf Category (page 113) and as per the minutes of the D.P.C.
dated 14.12.2009 one Shri A.G. Shinde senior to the Applicant
was promoted as per the recommendation of D.P.C. dated
14.12.2009 vide order dated 19.12.2009 (document marked as

X).
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6. Following are the abstracts of the D.P.C. meeting dated
5.6.2015 convened to implement the order of this Tribunal dated
1.4.2015 in O.A. No. 115/2010 (document X-1’) :

“Uetestelt feras Al T sfagaia (3ot Hast)
feras wforcht 3,

a1t 08/08& /0948

Tgd wEetdt ufpdaed fawele sricen wda-aE 3ot
BlcAgal UGleetal ot Fgua st GLuA. DR, dFuies Jut-2

Al Al AFRIL, FHADR RRERI s ARIERE AA A Afesl
99%/2090 FAR IE AWK gl . HieEs At Eid=n e
AL, AU &e1ies 09 T, 2099 Ast Fetet gam ferola wiida wen

3E.
ORDER
1. The Original Application is allowed in terms of
prayer clause B.
2. We direct the respondent nos. 1 to 3 to consider

the request of the petitioner for promotion to the post of
Auditor Grade-I from Physically Handicapped (partially
deaf) category on the basis of the G.R. dated
05.03.2002 in case he is found fit & suitable as per
Rules. Decision in this regards be taken within two
months from the date of this order and the result be

communicated to the petitioner. No order as to costs.
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AR LA NI A 4. W.TA. DD, TR 0l -R Al
f@ies o0& /08/2094 =1 fiEidl SEFAR T HAATE Al AFHR A
a foreiers, FEHR IR, FAFREE, I YUt Ajell A HRICRIR U Gl
99 B, 098 3iTA AJ|WINRH Y- USASel AFNUINTD AvMt-9
TSR UGEetelt Ufhell UR Wigdl 340l Jaoligel SoeelR A1 thotear=n SR,
DR Al Teleetdt I IR ol Boeda waret Afaet
B, A BRI TIAER EHTE Al AFHR T BRAGE
ia A fEstics 29/08/2098 3T sit. Hifdes Ai@N YBWh Al ABRIL,
UNABI el da Ao Attt cten Tl ada AR
Taleelciepaldl Al BRI BPIBRA st Ad Tt faard gar <.
DI Alet UGtestelt v TRarnit fGatelt 318,

3T 3R - FREAE IC H AADMctel U AN SEHIE

Jpifgr Aleag! dact 3R TR AlGAEA! AU Al AFD YA,
(A@ep), ARouae Afell festis 39/9/2098 3FR delt @, A

FRIETER gdt olc & Agondt 3o g stenact Alcag! vobaRean
SaquNA 3AMEH Blelt. A AR FIURIENER AeR 3ttt 3Re fig Aleagt
31 HAaotlelE™ Savena 3tett A et 93/09/2098 Asht yAE@

THITATA 31Tt 3.

A& AURTCR detenl Ul fElg MA@ ASuiees Aot - 9
ol AlGagEAR U RSN RRIct Schiema 31z,

3G 3R | {eig HHA(D | U@ TRV | Heled 31401 | 3TR3T go aiet
AlGABEAR 3Reilid BHA-A@ | BR | IHAHA
g oo @ B

et 3ot
0R.02.2009 | 09 U.31. | HU@ENR %50 gstear AL
9R.92.200% | 3 UW.3M. | 3wl v.ah. e @l
94.03.2099 | §OU.3N. | CUGKEL Raa 3G
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A faserE 91 &% Aelet SWITRAGH A {6ig A ABNULNETB
goft-9 o= gHona Aleag! dac A BB AFTD YT,
ABMAANA B4l FRMAE A(AHFA ANVA SHNA BB HUA 3T 31,
AR AlGdgt AR {&etie 019/02/9QRE WA A AN TR €O U
U&leslcll @1 #RUATA 3Mell. AR AlGABIGAR SUIMAGHE BN AT
feig B#i® 9 &1 FU@edRk 3 3oi@ IR A BHAR SN AN,
JSelaR AR TEEdi@R MR 3ell.  dgaier i Seten feig,
BB 3 Bl . .5, B ar sifaina e dHA-AA Uglestl
a3a R e, Toig HHID U B 98.03.2099 Ash T s
IRA AR fEig CIERL § I SN HAHA-TRG T 3E.
aerdt 2 feona ceutaes Soi-R JAdota TUgEl & vl A
B! BHAR! BRRA A, A Rewna SuaEniees Jdaota sicugsl 2
3T 3RTCIE! HHAR! BRRA Agd. AED AR HHAR CREUNRTD
Soft-2 WER TG FCAGEIRT AFAEE At-9 Jqd T&Esd
B39 aGeicRd ARFURETS Jot-9 Attt AR felg 9l S35 2wl
IR i got vt ufed wemad FevR R, NS e
BRIl RIEEAR SEAFRY IR BN FHAC! fEig o o
AL BUEIER AT SIS HRUATA ATl 3L T A si. Hifdwed
fett ABIAGH T BRUCARGS Bett g, a2t A HAeRE . Hifved
gien fEden sEpon hie aEadt HoRtd ufsm ar &
WEEHS e Al AZREE, TARTDHIE ARG da ARoMEE A
AB AUH! HA® 998/090 THA HSol il AJNURGED ATL-9
TERR U&teeTelt SOEed fetaetl qurd faeiett sett let.

1. AGHR YT d Teieren, AFHR! AT, AZRIE, A GOt et

dolde! IR UGleelcidl HICl HSe Bt ERE Bl 3R

AR BNt deBIdas! AN FTASUARN AU JYael e 3gd. i,

HIdED Jislt Al AATAAA Al SBel DodEAR AR BRIAAER

AU A BeATelcR A 0 A fSTeh =1 g fadw JgrA faston

HHD UI-R093/U.%.38/3@BR &eliee 03 Fot, 093 3T A
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AR SRRNUATNA UG 3G YAIRAS JRATd SHOEEd RO
ot gaen 3gE AR Folgar stdn asmudiees Aot-9 Aaotdie ud
& OL, OA, HH (One Leg Affected, One Arm Affected, Hearing
Handicapped) 1 WA g ®eoama 3elt 3@, T A
PR 3teugsl A SIERTE! 3R [dgld &Hoea 3ietet G
UGN A JUIE@RAE! Ia Savena 3etent foig g fras Afde=n
sttt 3ndisnua =i seman Buiaez 2 rhIEE BB
fadta st i, waiE A Rsmeua fstiss 98.03.2099 A GEto
Seten 3ot feig suiae 2 smotarge SR AiE.

TERdld MRotae AU fastond  AEuees  Av-9
ol UGt BlcAge Fel JAPNACEL qla e 3uctel 3 AR

q& Ueeh! ReFd SAciel Tl UaaR st HiREd Al Ul B

USlealdl 236l Al SARIAATE 32201 Tlelel b S35 20ehd.

& T g AAATAR ASudieE Ao-R HAaetdiet
AAETS T HOEER U et U0l HHAR $f R.0A. Difdes Aid

b0 AT 3T,

RHB T R 3RACe Ul U= 3ot oas ufsen

BT [0 Sva e,

BHUleel oA R AR Ug - 9 U

a3zt Aot - 9 udleetdl Jaot= YA BoA et
forg EEct! dAlcag! FAR Fen gwiAE Thw oy fig Raa suga.
aenft ez 08 Ugitent HRTARNT Al FgUed [SATHA AloTell, TR

(SN q UgH AGHIBEA Baes 09 Us Rard 3R AR 09 Ug HUER 3

3{GoTed AT HAHA-ATT USleelcigR HRUAET {10 2o 3Tl
39T 3MRe foig FerEet AlGagEAR ©g ®. & 81 et 98.3.2099
uRfA Rad 3ga AR feig srvaa i goend sta. 3Rt Av-2
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JAWMAT AAGGAGAR UG SRAM-AT BRI SR
FAA-A@ @@ GAA FAA AFMNEE Jot-R Haoten 3t
AACTSA ACTAR BHRIRA AT QY HHA-AHEN BUCER A
®dB 03 HRRA HHAR NETHE 3Nel. Jalid FREAEGAR HowelR
3R Bt 03 HHRA-TVW KERAT dIR B0 3N@AH 3.
EAR AJMERRE A0M-R Fao=n & 09.09.2098 Jst=n sifaA
AqETdl ACEAR DA 03 HUEHR U 3clel  BHARY

caRats Aot - R Faold BERA WRIHB AR 03 HHA-A

RS AR HRUAE M. AR B Hetell TIEFAR .. 09
WA HHAR . TEU AT DI Al el T qute e

3B AOTtBRU  dcllebsl bamel Blelell bvAd 3ell.  slule

JEACFAR TEEEAAG! JaEl Al oo TR @ 3= A

3ifctarl 3 AR HHAR YUt HAA B, AHB RAfell ULt Qv
feroter guena st

RN @ 3 P gaolda sga aww fola saiw
UA3RE-90R%/U.5.319/QR/9& 31 fsliece 08 HE, 002 &A=
uRidretdict Jaet Fetd 83e AfSes 3Re fuig Feract Algagidtet
FEI JAOTAG IBNA e f6g P. 3§ B AWREAE o suend

31Tel.

9. o UGH FE@RE@ HIR@® - STA dA YA L AT

SRAmtaie Sl - 9 HAdoticdtet Ucles UaoTicict doata-Aiel
fotas BeaEidr il TRWR AAETSAGAR Heitel G0 il
Frasgdl (2= M [TRe) IR HoAd el 3.

gt fotee At saar-aih A
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3L

UEl5eld luT-Al BHA-AT 1 = feigaR Uttt BUR 318 | 9R1
al foig a = HaAiw

09.

. QoA Bifdes e - g ®. 38 FA

though the 6 Roster Point No. 67 was vacant since 15.3.2011,

however, the applicant was promoted on 21.07.2015 in view of the

A GAT UeleeldiAE! olas Sicicl BHA-TH QAR ToTdt
Alstal 3idotd aizuRaies Aolt-9 Al YS! ddaifiot Q300 d 38C00 AT

daa %. 8300 Fefid @ Agdla Foen e &l wde

qEleetclielcr Gogl daa FHivaiet IR gl

3% G TR QR G Delell SEIGAR 0T A d AR

Jd USleicdl Al Al Jdied AR—AAA Toislld iAcioal Alfelebl b.

¢88R /008 AN ferotarzn sitd= 2ga 3. ”

It is clear from the above portion of minutes of DPC that

order of this Tribunal dated 01.04.2015 in O.A. No. 115/2010.

7.

issued by the Government regarding filling of Roster reserved for

Following are the relevant portion of detailed instructions

Handicap Persons :-

“oel fe1ol 6. BAIRE-90]%/U.6.319/]R/95-31, &g ad, R002 A
uRfidre

FHATAIE 1T -& AEYSA € - B ALlA, IC-5 ALYA IE-3 ALt 30
I1C-3 ALY IC-b AL Ualestall d HAAR [eig AH@A ATRTARIs L

HrRIUegAL: -

9) 30 feo uFH FREE uFR Afeh 9) 3ier/ U (Visually
Handicapped), ?) @®uaelz 3uftt 3) 3ifeion =n gaetidtet 3ot
FHAAE IE-% REYA IC-& AEfA, IC-3 A IC-8 At 30l




11 O0.A.NO. 882/2016

Je-8 ALYE IC-b Aellel HPFAA AP eRAdeie Ugiar (Identified
Posts) Ugleslclieted a@ 3: Uded 3RV v &A@ 900 Rad ugit
(Gl oa eRideicn usil (Identified Posts) UHER Xdsl
aicag! dadt. =N %6.9,38 a & 2 feig srhuiAEt swRka wvnd
qAd. IOl UEA /FRIEA GHA Al HAD 9 W Hes ANt
(Feeder Cadre) BIUIE! Tehl MU YAINR ASAH BAAT=ATA TAH

fGar wan. FUed Sk e Aol (Feeder Cadre) GAH HHAR

RS gaoididl 3R R Algagdia w9 gl Kig @t

UGIelcliebIldl aTURuId @l, dRnty tdatan (3iel/3icugtt, Budelz a

3feeion) fafae gaoiaEdt e gsR smRem AU AEA A=

fastor gagiet TG HO 3aLH® . U HHAAH At 3Tl

YAONAR, el AlGagid R detca [ggAR tadietal e &

I AT TR /FEA YAMFAR (3. 3., 33, Fen) f&g

A (Roster) He geffavena am.

q) s Raa 3wetelt Uz, udlesial 3uft Base (By
Selection) AR AAERY UGS SN U1 BAHA=IA AR
FH@. A A A U FAONFAR GRA U HHAR! ATHERT
TEleEldt 1A U] A, A ATHATER USleetdll o1 Q Ue aread
MU YRR U FORM 3WI FHAAJA @R FREl.  wRg
ARAERY TGt Q1 AGIGE U HHAR! utel et AEd, TR 2
3TR&I JEIdt e Rt auiehadl 4 3MEld @ AR AU &R, A A&
Rad ug / ua g 2o erfdeicn (Identified Posts) 3@ 3(Ual
gaolid 3RAEE I AGeH, TREdet A& Ul Yol HHA=IET

faar .

8. The Advocate for Applicant also drawn attention to Section

36 and 33 of the Persons with Disabilities (Equal Opportunities,
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Protection of Rights and Full Participation) Act, 1995, which are

as under :-

“36. Vacancies not filled up to be carried forward-
Where in any recruitment year any vacancy under section
33, cannot be filled up due to non-availability of a suitable
person with disability or, for any other sufficient reason,
such vacancy shall be carried forward in the succeeding
recruitment year and if in the succeeding recruitment year
also suitable person with disability is not available, it may
first be filled by interchange among the three categories and
only when there is no person with disability available for the
post in that year, the employer shall fill up the vacancy by

appointment of a person, other than a person with disability:

Provided that if the nature of vacancies in an establishment

is such that a given category of person cannot be employed

the vacancies may be interchanged among the three

categories.

33. Reservation of Posts- Every appropriate
Government shall appoint in every establishment such
percentage of vacancies not less than three per cent. for
persons or class of persons with disability of which one per

cent. each shall be reserved for persons suffering from-

i. blindness or low vision;

ii. hearing impairment;

iii. locomotor disability or cerebral palsy, in the
posts identified for each disability;
Provided that the appropriate Government may,
having regard to the type of work carried on in

any department or establishment, by notification
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subject to such conditions, if any, as may be
specified in such notification, exempt any
establishment from the provisions of this

section.

9. It is clear from the annexure of G.R. dated 05.03.2002 and
section 36 of the act that as the partially blind or blind category
were not identified for 3% reservation for handicaps in the instant
case, the reservation has to be interchanged between the other
two categories i.e. Partially Deaf or Physically Handicap categories

and first roster point will be given to senior most handicap.

10. It is clear that Roster Point no. 1 was filled by Shri V.G.
Pujalwar from Partial Deaf Category which had fallen vacant on
9.2.2007. Further, one Shri A.G. Shinde was promoted against
point No. 34 which have fallen vacant on 19.12.2009 and the
point No. 67 of the Roster was vacant since 15.3.2011. Though
the Applicant requested for promotion against the said point,

however, due to inaction he has filed the O.A. no. 115/2010.

11. Thus it is clear from above that the Roster Point No. 67 was
vacant since 15.3.2011 and it appears that as the Applicant had
filed the O.A. No. 115/2010, as the same was not filled up. It is
crystal clear that as the Partially Blind or Blind category was not
identified for the Auditor Grade — I, hence, the 3% reservation

have to be interchanged between Physically Handicap and
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Partially Blind categories and first point has to be filled by the
senior most in any of the two categories. As Shri V.G. Pujalwar
and Shri A.G. Shinde were appointed as Partially Deaf category
and Physically Handicap Categories respectively against Roster
Point Nos. 1 & 34. The point No. 67 which was vacant since

15.3.2011 and was meant for Partially Deaf Category.

12. In view of above detailed discussion, the Original Application
is allowed in terms of Prayer Clause (B) with no costs to either of

the parties.

(ATUL RAJ CHADHA) (M.T. JOSHI)
MEMBER (A) VICE CHAIRMAN
Place : Aurangabad
Date :20.02.2019

ARJ-O.A.NO. 882-2016 D.B. (DEEMED DATE OF PROMOTION)



