1 0O.A. NOS. 848/2022 & Ors.

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

COMMON ORDER IN ORIGINAL APPLICATION NOS. 848,
869, 892, 893, 894 AND 895 ALL OF 2022

1) Original Application No. 848 of 2022

Dist. : Beed
Vilas s/o Yadavrao Thombre, )
Age. 37 years, Occ. : Police Naik, )
(B.No. 1257), Highway Security Centre, )
Manjarsumba, Dist. Beed, )
Presently repatriated & posted in his )
Parent Department under establishment )
Of Res. No. 4, from specialized agency )
Of High Way Police on default report ).. APPLICANT
VERSUS
1. The Additional Chief Secretary, )
Home Department, Mantralaya, )
Mumbai - 32. )
2. The Additional Director General )
of Police (Traffic), M.S., )
having office at 6t floor, )
Moti Mahal, Near CCT Club, )
Opp. Samrat Hotel, Churchgate, )
Mumbai - 20. )
3. The Superintendent of Police )
Highway Security Squad, )
Aurangabad, Regional Department, )
Aurangabad. )
4. The Superintendent of Police, )
Beed, Dist. Beed. )ee RESPONDENTS

WITH



2)
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Original Application No. 869 of 2022

Ganpat Laxman Shewalkar, )
Age. 54 years, Occ. : service as )
Police Head Constable, )
R/o Shivsadan, House No. 1, )
Rajsarathi Nagar, Taroda (Bk.) )
Nanded. )

Umakant Keshavrao Damerkar, )
Age. 44 years, Occ. : service as )
Police Head Constable, )
R/o Plot No. 5, Jagrut Hanuman )
Nagar, Wadi (Bk.), Nanded. )

Balaji Vitthalrao Poddar, )
Age. 46 years, Occ. : service as )
Police Head Constable, )
R/o Yamunotri — 5, Sneha Nagar, )
Police Colony, Nanded. )

Dnyaneshwar @ Dnyanoba Bhimrao)
Tidke, Age. 47 years, )
Ocec. : service as Police Head )
Constable, R/o Shri Laxmi Niwas,)
House No. 34, Sambhaji Nagar, )
Canal Road, Taroda (Bk.), Nanded.)

Dist. : Nanded

(Applicant Nos. 1 to 4 deleted as per order dated 29.09.2022)

Mahachandramani Bhimrao Kamble,)
Age. 33 years, Occ. : service as )
Police Head Constable, )
R/o Shashi-Bhim Niwas, H.No0.91,)
Shinchan Nagar, Malegaon Road, )
Nanded. )e.

VERSUS

The State of Maharashtra, )
The Additional Director General )
of Police (Traffic), M.S., )
6th floor, Moti Mahal, )
Opp. Samrat Hotel, Churchgate, )
Mumbai - 400 020.

APPLICANTS
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2. The Superintendent of Police )
(Highway Security Unit), )
Aurangabad Range, Aurangabad. ).. RESPONDENTS
WITH

3) Original Application No. 892 of 2022

Dist. : Nanded
Balaji Vitthalrao Potdar, )
Age. 46 years, Occ. : service as )
Police Head Constable, )
R/o Yamunotri - 5, Sneha Nagar, )
Police Colony, Nanded. ) APPLICANT

VERSUS

1. The State of Maharashtra,
The Additional Director General
of Police (Traffic), M.S.,
6th Floor, Moti Mahal,
Opp. Samrat Hotel, Churchgate,
Mumbai — 400 020.

~— — — — — —

2. The Superintendent of Police )
(Highway Safety Police), )
Aurangabad Range, Aurangabad. )

3. The Superintendent of Police, )
Head Quarter, in the office of R-1,)
6th Floor, Moti Mahal, )
Opp. Samrat Hotel, Churchgate, )
Mumbai 400 020. ). RESPONDENTS

WITH
4) Original Application No. 893 of 2022

Dist. : Nanded
Ganpat Laxman Shewalkar,
Age. 54 years, Occ. : service as
Police Head Constable,
R/o Shivsadan, House No. 1,
Rajsarathi Nagar, Raroda (Bk.),
Nanded.

~— — — — — —

APPLICANT
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VERSUS

1. The State of Maharashtra,
The Additional Director General
of Police (Traffic), M.S.,
6th floor, Moti Mahal,
Opp. Samrat Hotel, Churchgate,
Mumbai - 400 020.

~— — — — — —

2. The Superintendent of Police )
(Highway Safety Police), )
Aurangabad Range, Aurangabad. )

3. The Superintendent of Police, )
Head Quarter, in the office of R-1,)
6th floor, Moti Mahal, )
Opp. Samrat Hotel, Churchgate, )
Mumbai 400 020. ). RESPONDENTS

WITH

5) Original Application No. 894 of 2022

Dist. : Nanded
Umakant Keshavrao Damekar, )
Age. 44 years, Occ. : service as )
Police Head Constable, )
R/o Plot No. 5, Jagrut Hanuman )
Nagar, Wadi (Bk.), Nanded. ) APPLICANT

VERSUS

1. The State of Maharashtra,
The Additional Director General
of Police (Traffic), M.S.,
6th floor, Moti Mahal,
Opp. Samrat Hotel, Churchgate,
Mumbai — 400 020.

~— — — — — —

2. The Superintendent of Police )
(Highway Safety Police), )
Aurangabad Range, Aurangabad. )
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3. The Superintendent of Police, )
Head Quarter, in the office of R-1,)

6th Floor, Moti Mahal, )

Opp. Samrat Hotel, Churchgate, )

Mumbai 400 020. )ee RESPONDENTS
WITH

6) Original Application No. 895 of 2022

Dist. : Nanded
Dnyaneshwar @ Dnyanoba Bhumrao Tidke,)
Age: 47 years, Occ. : service as )
Police Head Constable, )
R/o Shri Laxmi Niwas, House No. 34,)
Sambhaji Nagar, Canal Road, )
Taroda (Bk.), Nanded. ) . APPLICANT

VERSUS

1. The State of Maharashtra,
The Additional Director General
of Police (Traffic), M.S.,
6th floor, Moti Mahal,
Opp. Samrat Hotel, Churchgate,
Mumbai — 400 020.

~— — — — — —

2. The Superintendent of Police )
(Highway Safety Police), )
Aurangabad Range, Aurangabad. )

3. The Superintendent of Police, )
Head Quarter, in the office of R-1,)
6th Floor, Moti Mahal, )
Opp. Samrat Hotel, Charchgate, )

)

Mumbai 400 020. RESPONDENTS

CORAM : Hon'ble Shri Justice P.R. Bora, Vice Chairman
DATE :  30th January, 2023
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ORDER

1. Heard S/shri J.S. Deshmukh & Ajay S. Deshpande,
learned counsel for the applicants in respective matters and
Shri V.R. Bhumkar, learned Presenting Officer for respondent

authorities in all these matters.

2. The applicants in all these applications were deputed to
work in Highway Police Force. Vide order dated 15.9.2022 all
these applicants have been repatriated to their parent
establishment on default report. Since the grievance of these
applicants is common and the grounds which are raised against
the impugned order are also similar, I have heard all these
matters together and deem it appropriate to decide all these

applications by common reasoning.

3. After having heard the learned counsel appearing for the
parties and the learned Presenting Officers appearing in
respective matters I have noticed that insofar as factual matrix
is concerned there seems no much dispute. Applicants in their
respective applications have raised several grounds in challenge
to the impugned order. The main ground commonly raised by
all these applicants is that the impugned order has been passed

without approval of the Police Establishment Board No. 2 which
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only is the competent authority for making midterm transfer of
the applicants outside the Highway Police. In addition to the
aforesaid ground as I mentioned earlier there are certain other
grounds raised by the applicants in their respective

applications.

4. Insofar as the applicant in O.A. No. 848/2022 is
concerned, though the date of the impugned order is the same
i.e. 15.9.2022, the said order has been issued under the
signature of Police Superintendent, Highway Police Security
Force, Pune Region, Pune and holding additional charge of
Police Superintendent, Highway Security Force, Aurangabad
Region, Aurangabad, whereas there is a common order dated
15.9.2022 against the applicants in the other 5 Original
Applications and the same has been issued by the Police
Superintendent (Headquarters), for Additional Director General
of Police (Traffic), Maharashtra State, Mumbai. [ deem it

appropriate to reproduce herein below both the said orders :-

“O.A. No. 848/2022

- - FRIEE 3aet-
e - 3tFR(an. ) /83 /9fet/BFR sEaet-ul.3tHAGR /¢ /0 9/3083 f&.98/0] /202
faw - H TeHld wRd HA T
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3Wied JAcaifte o dotarad Ad &, Weld 3eziw ds, 5. A
AT IRRAMEAAT AGHAB! WA SRonare weides st stRonae 22 afategadiar
AAYDBRA 3RAcict SNl S UehA SATER AGN Deicdl BT ST AW
et fasenga, @i A acar (i) AA gREdid HRud Ad 3. A A
3R A BRATAATH A A 3.

3P. | ggraas. QieliA IR AD @ | A.QLBER ™
09 SGURERT e AgaRE Siae Forga [Salts
oR qiepl/ 9% 3G TEARH sed | Rt {5t i

TR SMUBRL Al e SAAIR Afel AT Has vedb dictA Jtefia e s 5.
iz AA gREAA He A HFAA Al AR VA AGHACD AEID A, HIG
BRAAAA d AT BRATAAH AR B,

(A - IMRAT Ud)

ag/ -
(ST &3
Qi 31eNaTes,
FBEHL 41 U Yot ueferes s
3ifa. . dieti sieftete A3, 1. ARINEE

qefdes fastor st ”

“O.A. No. 893/2022
-: 303 Q-
et tefiates, Aids AleN ARG THA, AFEP! WetA D Alac>gia?
HRRA Al A A HACER Al &l DHelell BIARN UG AGEAGL
el fasonga, @it e gewd (19, @i AA) gRadid B0 3d 313,
APH. | el ACER Ald 1@ d gl

09 qigal. 9919 /Toad SARHO TAAH
(BFR 3EaE A SUSTAA A 303.)
o Tl &0/ AT [agaad UiarR

(IR 3EaE A SUSTAA A 303.)
03 qEl. 99209/ 9aR R fags
(BFR 3EaTel A SUSTAA A 303.)
oy Q. Reey/AgrdgAo Fa Bias
(IR 3EaE A SUSTAA A 303.)
04 Ti=tl. (92 2 /3AHIA DR SHB

g/ -
(Faltcll B -6 )
A HefeTeb (FFACH),
3R WA AZRAAED (AEIH )

FABRIG, A, FHF Aidepiar.”

5. As noted hereinabove it is the foremost ground of
objection raised on behalf of the applicants that both the

impugned orders are without any authority of law and are
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hence liable to be set aside on the sole ground. Relying on the
provision under section 22J(4) of the Maharashtra Police Act it
has been argued that the competent authority to effect the
transfers of the applicants out of specialized agency is the Police
Establishment Board No. 2. It is further contended that the
Police Establishment Board at the specialized level in the
present matters the ‘Police Establishment Board at the Highway
Traffic Level’ is authorized to decide all transfers and postings of
all Police personnel up to the rank of Police Inspectors within
the specialized agencies, however, if the Police personnel up to
the rank of Police Inspectors working in the specialized agency
are to be transferred out of the specialized agency, the Police
Establishment Board at the level of specialized agency is
authorized to make appropriate recommendations to the Police
Establishment Board and thus the ultimate authority for
effecting such transfers is the ‘Police Establishment Board No.
2’. The learned counsel appearing for the parties have asserted
that in the present matters the impugned orders have been
passed without approval of the Police Establishment Board No.
2 and are thus without any authority of law. The learned
counsel, therefore, have prayed for quashment of the impugned

orders on the aforesaid ground.
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0. In the affidavits in reply filed on behalf of the respondents
they have supported the impugned orders. The respondents
have contended that the impugned orders are in fact are not the
transfer orders but the orders of repatriation and in the
circumstances, the provisions in regard to the transfer of Police
personnel would not be applicable. The respondents have
referred and relied upon Government Resolution dated 1.7.2015
to support their contention that the Police Constable working in
the Highway Police Force can be transferred prior to completion
of general service tenure by the concerned Establishment
Board. It is further contended that the report of default
committed by the applicants is being forwarded to the parent
establishment of the applicants for conducting enquiry into the
misconduct alleged against the applicants. To buttress the
aforesaid contention reliance is placed by the respondents on
rule 439 of the Maharashtra Police Rules. It is further
contended that the preliminary enquiry in regard to the
misconduct of the applicants was conducted, wherein the
statement of each of the applicants has also been recorded. It is
further contended that the default report was placed before the
Police Establishment Board for Highway Traffic Level and after

having considered the said report the said Police Establishment
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Board has recommended the repatriation of the applicants to
their parent establishment. According to respondents, there is
no error in the orders so passed. The respondents on the
aforesaid grounds have prayed for dismissal of the Original

Applications.

7. Insofar as the contention/objection raised on behalf of the
respondents that the impugned orders are not the orders of
transfer and are of repatriation and, as such, the provisions in
regard to transfers would not apply is concerned, this Tribunal
at Principal Seat in O.A. No. 703/2022 decided on 28.9.2022
has elaborately dealt with the aforesaid objection. The
discussion made in paragraph Nos. 10 & 11 of the said
judgment is relevant, which reads thus: -

“10. The submission advanced by the learned Presenting
Officer that impugned order is repatriation and not transfer is
totally fallacious and untenable in the light of provisions of
Maharashtra Police Act referred to above. Once Applicants
were posted in Highway Traffic Police, there has to be
recommendation of PEB constituted at the level of Highway
Police for sending them back to their parent department. The
Applicants cannot be sent back to the parent department
under the garb of repatriation. It has trappings of transfer in
the eye of law. If such theory of repatriation is accepted, it
would amount to permit executive to circumvent the provisions
of law. Suffice to say, the order dated 11.07.2022 cannot be
termed innocuous order of repatriation, but in law, it is
transfer. Since, admittedly, it is not done with the
recommendation of PEB, it is unsustainable in law.

11. As rightly pointed out by learned Advocate for the
Applicant that this Tribunal has taken consistent view that
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where Police Personnel are sent back under the garb of
repatriation, it amounts to transfer and requires
recommendation of PEB, as mandated under Section 22N(2) of
Maharashtra Police Act.”

In view of the findings recorded as above, the objection raised
that the impugned orders are not orders of transfer but are of

repatriation has to be rejected and is accordingly rejected.

8. The respondents, though, have denied the objection raised
on behalf of the applicants that the impugned orders have been
issued without any authority of law, in the affidavits in reply
filed on behalf of the respondents in all these matters, it is
nowhere contended that before passing the impugned order the
approval has been obtained from the Police Establishment
Board No. 2. Documents filed on record clearly reveal that the
Police Establishment Board constituted for Highway Traffic
Level has considered the cases of the applicants and took the
decision to repatriate the applicants to their parent
establishment and accordingly the impugned orders have been
issued. It is thus evident that the impugned orders have been
issued in pursuance of the decision taken by the Police

Establishment Board at Highway Traffic Level.

9. Section 22J-(4) deals with the functions of Police

Establishment Board at levels of specialized agencies. I deem it
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appropriate to reproduce the entire said sub-section, which
reads thus:-
“22J-4) Functions of Police Establishment Board at
Levels of Specialized Agencies —

The Police Establishment Board at the Levels of
Specialized Agencies shall perform the following functions,
namely :-

(a) the respective Board shall decide all transfers and
postings of all Police Personnel to the rank of Police
Inspector within the Specialized Agencies.
(b) The respective Board shall be authorized to make
appropriate recommendations to the Police Establishment
Board No. 2, regarding the postings and transfers out of the
Specialized Agency, of the Police Personnel to the rank of
Police Inspector.
Explanation - For the purposes of this section, the
expression “Police Personnel” means a Police Personnel to
the rank of Police Inspector.”
10. As provided in sub-clause (b) of Section 22-J-(4) the Police
Establishment Board at levels of specialized agencies is
authorized only to the extent of making appropriate
recommendation to the Police Establishment Board No. (2) and
the orders of transfer are to be passed with the approval of
Police Establishment Board No. 2. The Police Establishment

Board at Highway Traffic Level comprises of following Officers :-

(i) Additional Director General of Police
(Traffic) -- Chairperson
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(i) Superintendent of Police (HQ) -- Member

(iii) Superintendent of Police
(Thane Range) -- Member

(iv) Superintendent of Police,
(Pune Range) -- Member
It is undisputed that the impugned orders have been passed on
the recommendations of the Police Establishment Board at

Highway Traffic Level comprising of Officers as aforementioned.

11. The aforesaid Board was, however, not competent to pass
the impugned order and was authorized only to make
appropriate recommendations to the Police Establishment
Board No. 2. No such case is made out by the respondents that
the recommendations of the Police Establishment Board at
Highway Traffic Level were placed before the Police
Establishment Board No. 2 and the said Board has approved
the said proposal. No such document has been placed on
record evidencing that the impugned order has been issued with
the approval of the Police Establishment Board No. 2. Police
Establishment Board No. 2 comprises of the following Officers :-

(1) Director General and Inspector General of Police,
.. Chairperson

(2) Director General A.C.B., .. Member

(3) Commissioner of Police, Mumbai, .. Member
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(4) Additional Director General & Inspector
General of Police (Law & Order), .. Member

(5)  Secretary or Principal Secretary, as
the case may be (Appeal & Security), .. Member

(6) Additional Director General & Inspector
General of Police (Establishment)
.. Member-Secretary

In the present matters undisputedly it is revealed that the
impugned order has not been issued with the approval of Police

Establishment Board No. 2.

12. In O.A. No. 461/2021, Shri Ramkshan R. Jadhav Vs.
State of Maharashtra & Ors. (decided on 10.8.2022) filed at
Principal Bench of this Tribunal at Mumbai similar objection
was raised and this Tribunal has set aside the transfer order
challenged in the said O.A. for want of recommendations from
Police Establishment Board No. 2. It appears to me that ‘want
of approval to the impugned transfer orders’ by Police
Establishment Board No. 2’ is the basic infirmity and the orders
impugned in all these applications are liable to be set aside on

this sole ground.

13. As provided under section 22N of the Maharashtra Police
Act, the normal tenure of all these applicants who are part of

police constabulary is of 5 years at one place of posting. No
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doubt, the State Government can transfer any police personnel

prior to completion of his normal tenure, if :-

(a)  disciplinary proceedings are instituted or
contemplated against the Police Personnel; or

(b)  the Police Personnel is convicted by a court of law; or

(c) there are allegations of corruption against the Police
Personnel; or

(d) the Police Personnel is otherwise incapacitated from
discharging his responsibility; or

()  the Police Personnel is guilty of dereliction of duty.

14. In the present matters since the impugned orders do not
seem to have been passed by the State Government, it is evident
that while repatriating the applicants the aforesaid provision
has not been pressed into service. From the documents which
are filed on record and the stand taken by the respondents in
their affidavit in reply contending that the Police Establishment
Board at the level of specialized agencies has recommended for
repatriation of these applicants, it has become further clear that
the impugned orders are not passed by the State Government
by invoking the aforesaid provision. Perusal of the provisions
under section 22J(4) and Section 22N of the Maharashtra Police
Act leave no doubt that may it be a midterm transfer or the

transfer in regular course after completing the normal tenure of



17 0O.A. NOS. 848/2022 & Ors.

the Police Personnel working in the Highway Police the same
can only be made by Police Establishment Board No. 2 on
recommendations of the Police Establishment Board at Highway
Traffic Level. In the instant matters though the Police
Establishment Board at Highway Traffic Level has
recommended the transfer of these applicants, the
recommendations of the said Board were required to be placed
before the Police Establishment Board No. 2, which is the only
competent authority to effect the transfers of the Police
Personnel working in the specialized agency. For want of
approval to the impugned transfers of the applicants by the
Police Establishment Board No. 2, the impugned orders cannot

be held to be the valid transfer orders and cannot be sustained.

15. In the above circumstances, I do not see any propriety for
going into merits of the other objections raised by the
applicants. The impugned orders, being passed without any
authority of law, deserve to be set aside on that sole ground. In

the result, the following order is passed:-

ORDER

The order issued by respondent No.3 dated 15.9.2022 in
O.A. No. 848/2022 and the common order dated 15.9.2022
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issued against the applicants in OA Nos. 869, 892, 893, 894
and 895 all of 2022 by respondent no. 3 in each of said

applications, are quashed and set aside.

(i) The respondents are directed to reinstate the applicants in
all these applications to their respective posts from which they
were repatriated vide the impugned orders, within 2 weeks from

the date of this order.

(iii)  All these Original Applications stand allowed in the

aforesaid terms without any order as to costs.

VICE CHAIRMAN
Place : Aurangabad
Date : 30tk January, 2023

ARJ O.A. NO. 848, 892, 893, 895, 869 AND 894 ALL OF 2022



