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ORDER
[Per :- Justice P.R. Bora, V.C.]

1. Heard Shri Jiwan J. Patil, learned counsel for the
applicants and Shri V.G. Pingle, learned Presenting Officer for

respondent authorities.

2. Applicant has filed the present Original Application
for quashment of the charge-sheet dated 11.01.2021 issued
against him by respondent no. 01 the State. The National
Highways Authority of India (NHAI) had appointed the Land
Acquisition Officer, Manjra Project, Dist. Osmanabad as ex-
officio Competent Authority of Land Acquisition (for short CALA)
for the National Highway No. 361 i.e. Ratnagiri to Nagpur vide
notification issued by the Government of India on 27.03.2014.
At the relevant time, since the applicant was working on the
post of Land Acquisition Officer, Manjara Project, he came to be
appointed as ex-officio Competent Authority for Land
Acquisition. It is the case of the applicant that while
discharging his duties as CALA he had passed an order of
apportionment of the land acquisition compensation. One
Ambadas Varade filed a complaint about the order of
apportionment so passed by the applicant. According to the

applicant, said Ambadas Varade did not have any concern with
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the said apportionment of land acquisition compensation. It is
the further contention of the applicant that on the basis of the
said complaint made by Ambadas Varade departmental
proceedings have been initiated against the applicant. It is the
contention of the applicant that the orders, which he had
passed while working as CALA are the quasi-judicial orders,
since the National Highways Authority of India Act, 1988
provides the status of quasi-judicial authority to the CALA. It is
the further contention of the applicant that section 28 of the
National Highways Authority of India Act, 1988 provides
protection to the officers working as CALA in respect of the
orders passed by the said officers while discharging duties
under the provisions of the said Act. It is the further contention
of the applicant that even otherwise being a quasi-judicial
authority the applicant is also entitled for the protection under

the Judges Protection Act.

3. In the affidavit in reply filed on behalf of the
respondents they have not disputed that the Competent
Authority of Land Acquisition appointed under the National
Highways Authority of India Act 1988 is quasi-judicial authority
and the orders passed by him while discharging the functions of

the said post assume the form of quasi-judicial orders. No
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doubt it is the further contention of the respondents that the act
of the applicant is of doubtful integrity and, as such, the
applicant does not deserve the protection as a quasi-judicial

authority.

4. The applicant though has raised some more grounds
justifying his prayer for setting aside the enquiry proceedings
initiated against him and the respondents have resisted the said
objections exhaustively in their affidavit in reply, the main
objection as has been raised by the applicant is that the enquiry
initiated against him based on the orders passed by him while
working as CALA is liable to be quashed and set aside in view of
the provisions under the Judges Protection Act, as well as,
National Highways Authorities Act. We would like to deal with
the aforesaid issue first and if then required we may look into

and decide the other aspects involved in the matter.

S. We find it necessary to reproduce herein-below the
entire text of the statement of charge issued against the
applicant along with its memorandum of charge as it is

vernacular, which read thus: -

ug[-[-q:l-:_
QA HERTY AR a1 (R @ 3{diiel) 2, 2R =1 FgH ¢ 3fead 4 R
TIed, IUNRIRIGRT HoRT Uhed (YIuTeH), IWHETE g fave furfa diesh
PR RIS 3. SATEIEd AbRI BV SAAUATd TS 3R, =T IR =
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fohaT IRadUe = SR S6ie Qiad SIS dedT [AaRUId (SIeu-Us) Aed fada
3R UAP ARTeAT gpd R fhar IRaduet=an SR e  isuz- g)
Ted Sed 3M1Y. T exauasias- d ST efleRieR SR sretar gst quar
ifSTel 31T At ATt L&l A=l SeU= diF d IR T SIS uard Tl 31Tg.

R. It R g1, IuRTRTIeRt AioRT Udhed (YIUTe), SEIHEG IiF1 3T (g
SUTTd A 31T DI, i § I [HesTed TR Lo faqian iid I samard o Hdg
P0G,

3. T SRIE! FHofavard Id Mg BI, O AR Il HA Had Aeld dde
QR STediad Bad ISR Bl Sed, WUH A TP AR fIFdRgds
S a1 AThgd el UIfgs.

¥. f RRIY F1gd, IJuRTesTiIBRI HISRT Udbed (YHUTGH), SWMIEIE T STURET 385!
HesIquaTd Ad g PI, A I URwse R 7 ARy doen feAidTar fasar @mgdf

3T ST ORE e e e 1Y fbar A2t T ITge o sufakier: BoR e
gid fobal i HERTY ART JaT (RR T 3rdien) -2, QR =1 o ¢ #did aegdid

fhaT I AR BTevard 3iTdedl cRI/MdRId Sure HRugrd A 3=l
PR Hell a1 THR e R A6 MRS rfase Thaw! dieh a1 ddl
BEX

4. 41 RRIY g1, USRI HiSRT Yebed (I UTEH), SHHIETG i HERTY AR
JaT (@cdiurep) Fom, 3R =T T 33 S el YT Ad 313, IT FHOHHR HIoargt

BIsd, 32 UHR IRY WIBT-TTaR HIUdTe! IASHIT 3YdT §1eI Ga1d ST JUIR T8t

fohar STUTTaTET YId SRl JUR ATG!. AidTedid Areamadi 3 HIUdTe] Heiib g I
RrauidTae SrRidR R fiaed sTe™ St RRIY A1gd, IuiieTidR! AR
hed (HHUIGH), SHMIEIE i1 3 H{Hded bo el Hifgd! gidt 9 d e
HHTUATEHA HRUATT 3Tl 3115, 3R eI YRUAId Usel d HERTY AR Jal (@) g,
QR T FTH 33 T I Y HUTIEd ITANIBE HRATS BV Usd,

&. 8 YU fraTear=h U quard ardt,
HERIYTE IAUTd ATl SHTERIIR @ 1a,

@Y -
(31.51.]Icd)
AT 3R gag
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ma

ot RRIY g1gd, IUNRIIISRT AR Uhed (YHUG), SWMERE (f[uria
3T, SHIRATTETE FedT HTha.)

Ud :-¢) fquria smged, simmare o fadd axuard Id &, @i Sedad 3o (Se o
2 d ¥) 4 RRY g1gd, IuNI@iSR] GioRT Udhed (YRiUTEH), I¥MEG idar dolldH
Tt faiferd U R araaTdt.

Q) NeeTiIeRY, SHMEG
3) o 3-¥% 31

(2)
SISUA-Uh

4 RRIY grgd, IuTeRIUeR] (YHUIGH) HIoRT Jdhed, SWMEG JiANdes qaR
HIUITT TeiedT GIYRIUTS STelld faaRumgs.

i RN gred, ITVEMIBRT § ISR ((FUTeH) HiSRI Udbed,
IWHIETE a7 UGTaR f&.0¥.20.30%0 UNYH HRIRA 3G, i+ WIelieayH 0l SiAgfiddr
Fl ofe. T9- off BIBHIRATY GaRIE il H. FeoomgR At .. R 7efiet A9
HETHRT . 362 T AUCIHRUNHTST HUTfed ST STHiHTeAT HAIdeT ARTofir 36t 9ax
AR e 7egel . Aol HIeiar JoRT ai=t dbal gidl. ¥ex ot ot gy Uaam

J SaR i+ ATASIT ITCUR S1&Y AgaiedHaR SUTSIegTIBRI YHUIGH Ji+! ¥d Y&BRIAT
q19 Aisvardl delt 3g f. Qu/22/R08¢ Sl Al Hex SIRIHIAT ¢ 3(eqel I

e SMgadi-l duTgld ST HaeTe Yahd dadid sege a1 uaeTddd

Txed sregel o TSl breliard GorRt ait i, 29/02/308% Sl ATl HR HIdST
RHHIDT Yo% T HeaigR/dfgalcar AT Turerd St dHTSl Brefiard YorRl T Yo%
AT SUETEd GAdad 3o WTex Hdl. Jax GAaaidh- SR HIvie! JATaon 7
o 4t RRIY a1, IufoesiieRt YEuIe gi-t Jurfcd &=rar SaRITar HeR HTdsll
IHHUDT Yo% YFHH SCIGRT I ¢,2R,83,RR19/- &A1 0lv/0u/R08 IAsit ATy el
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IR UG, Jeiid oA & &, B HRaAY SaRIF=AT 398! 59
THH S, IR M SHHT T gHiar sgadids Alquiied =l 3igd, &l
ST JEUTEATeT WA B ¢Ricr $Tgad I YeER /SHRITEER HERTY
Ao a4 SHaRITA AT, Rue =1 HaH 34 AHlid WRIAFIR TR/
o A4 3 gadien dme ISTaPd dhHe Sudl USYes dbHe Jasle 5a
B &40 TS 3. T YA SHge fagid Bdlel 3= 31t 9 weiiean offd
A YT yHfer™ Mgad I AU B9 qRIM el Aladbial STHANS!

A MG/ S HeoIGR T d $@ MTed 3 WU Ad ATel. g1 16! faaRId A
a1 ot RRIY A1gd, IUNTRIRGRT (WIUTEH) HioRT Udhed, SWMEIG aiF 3oigRr 4.
TS BTeErd oY, TiHT Yo% HIASIT XahH TUT ¢,9R,63,3R10 -/ d1eY dell TR

qad, I9 Pal Hed 4 RRIY Irga, IulSeIdRT (YHUGH) HioRT Udhed,
JHAEIG T HERIY ART a1 (R g srdien) fgw, vk Helid o 3 9 Ieeia o
3Tg.

(3)
euF-gH

ft Ry uea, IuREMRER (YHUGA) TeRT UHd@, IWHEEG

greTfad e TUR $ae GRS ardten gead srraen RRRdr= fFar
TRad Ve =T ARIUR faavurs,

i RRIY arga, IINEIUPR! 3 IUNGIYGRT (YHUeA) TR Udhd,
JHFETE I UETER §.0% 20,3000 TR HART 3R, I WTeiayamn sif-afiddr
Dl 3Tg.

99 - 4 BRIV giga, IuNIEIUeRT § IUNGIUSRT (HIHUIGH) HISRT Udhed,
SHMEEIG A ff BTEHRY GaRIM el Hl. FeomgR e .4, 2R Aeliat Igha
TeTNf . 362 N AUCADHRUINITS! HuTfed Seied STHIHT=AT ATASd aley &R
PR WISTAHHTOT SHfFHiadr bl 3118,

. T J@oR 3fd TIe %, R ° YHUIeH GH TWHTd a3, YEUIGA
PR Bt A &, Ju/0¥/02¢ 3T TeR Terdid dargia

& ¥R . WY, o1 HAIaol HoR HRUATd ST 38,
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R MR 9 SR gcd el of. Aol HIogRT Gork! it drdel
3o &, iy Adae 9 SaRk i HIAST JIeur 318U Aiedied R
JURNTRTRIGRT YIUGH I+l ¥d UeHRAT &9 Aigvare deft g
THROM . Q4/28/R0%¢ ST TSR URI Pt 311Rd.

3. R MY feAid R03¢/3Y/u3T 3T HraT MY, e YRIST
3THTAT TheTea UaTel 3HTetell SR, Hax CaRITHTAT O L&l I YHia™
et durdld SR Adel IJ9hy ddtha  siwe g

STTETE T U SRId STl 3daR AT dley ST dsd
3 3G URIT A 3fTed.

¥,  atfid g srege ft At eiciia goRT, aie fa. 23/03/308R Ref
TEYqd g & faHmTrT I fufg &, 3. &1/3u0uw/330/0.5.¥10/d ¥
fg 36/08/3008, TTRIM ST AT deuRiGHH AT, I ETa,
wsfUs sTaTg gia e a1t &. R¥22/3020 Aefid URId Se=Ie ud
GRIA o, 3o TG N Fufardia aRgEaR SaAMar HoR HrasT
IHHUDT Wo% T HeolaR/dgalceR FAT TURT 4t Il HIeligr
ToTRI AT bo ATST SUIETed YAfdar 3isf TTeR el gldl.

w ot AR FBIcieN g, S ot HTBIRAY IR JBOMGR it
I YOl AIdS AT STd A16R boiedl GAdaidh SfoiiaR HIurdia!
GAEau | o1t RRY I1ed, IufSTegiiidR YIure- ai-l sea I
070 9 7. I e SRR Hax Jurfad &3ran GawiHen
HOR IS IBHUDT Yo% IFHH FUT ¢,2R,&3,3R/- &P 0lo/ou/09%
feelt, a9 HeigR/ dfgacer o AN FHIAGN YoIRl, Aiddg
AGST dIeUlded! deR dleurelad dpR A0 S Wex AraSrd!
GDHH TP IHH! aYd HRUIId I5d, 3 ST 8g Ao d1ey o,

IRAfAS TgTd, Tt STHH g1 of. FIEIRTTY TR AT
S S 3HTE. TATIVHT0 YEd SawI TOT Fedl S ST ok et
1 HERTY e A3t SawTos Siffam, ey eon TRGLITER =y iquft
PrGAThs Hodd UR®l $H.AURY Y sietiiga e, ATIR CaRI
S Sl ST YRiGE SMgdies HiqUiipd TRl 3Med, &1 SHMIA
EHUTCTET HIGS HERTY RIAA] Heqa d - faHmTm=n e (uig @, 3@
3¥¢0/2834 TT, ¥ fd.q0 Sfiaeiar g_¢y Afid TRACIIAR 81 Y™ 3Mgad ard
YAER/ SRUEIER HERTY Adsiic [ orawrom SfifEm uo =1
Had 34 Helld RIIFIR <aei / geeean 14 fod Gedren Sdined wgtagpd
FHAY YT WSYe IhAY Fao-dh &d BUH 390 AAH 8. aud
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ey Smgad fagld wrdia = 3rct g Wi i A SrudT Yrier Sgad
g SHNUTT Ageta AR g AICD [T SHIH U] HUTald ST Hae
ey HRU HEa[DH e, HeYgd 9 ad  [QurTar unE Fulg
HIZ R AUoWIoMB Yo/, ¥ GG 808008 TEA  TRGEITHTT!
TR USRIl STHITER Pleliel Scd 3AHET/S HeolaR Il d $b
3Tad 3y WUl Ad 8! g1 siisht faarid 9 91 o RRW A1gd, IuforegiasrRl
YT Tt 2t YAR, debl. HACT HHAR! e sSdh THT 3iaR o amTolt
HTAIGN Qol, TFT Yo% ATAST IGHH FUT 3%, &3, -/ S0 & e
Foed feuufig AT 2ge HeR AN YaaH SolaR AT faid R0/03/308%
st FRrmETEgUot aTey Felt 313

w99, Iad Fadl Hod Al BRIV IEd, SUNRITSRT ®©
SURTRTRIGRT ([HUTE) HISRT Yehed, SIHAIETS Ai+1 HERTY AFRY HaT (R
g otftq) Fram, ¢RwR wefid Ao 3 o Ieie ol SMTR.”

0. We reiterate that the respondents have not disputed
that the Competent Authority of Land Acquisition, under
National Highways Authority of India Act, is quasi-judicial
authority. The respondents have also not disputed that at the
relevant time the applicant worked on the said post. If the
contents of the charge leveled against the applicant and the
details provided thereof are perused, there remains no doubt
that according to the respondents, the orders passed by the
applicant while discharging the duties of CALA are contrary to
the provisions under the relevant acts and that the concerned
order has been passed by the applicant without taking into
account the provisions under the Maharashtra Public Trust Act,
1950 as well as Land Acquisition Act. It also appears to be the

contention of the respondents that the provisions under the
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Tenancy Act are also overlooked by the applicant. The
procedural irregularities are also alleged to be committed by the

applicant.

7. We have to thus examine whether the orders passed
by the applicant and exercise of quasi-judicial function can form
the basis of disciplinary proceedings against him. Learned
counsel for the applicant has heavily relied upon two judgments
of the Hon’ble Apex Court, first in the case of Union of India and
Another Vs. R.K. Desai, (1993) 1 SCC 49 and another in the case
of Zunjarrao Bhikaji Nagarkar Vs. Union of India and Others,
(1999) 7 SCC 409. In the case of R.K. Desai (cited supra) the
allegations against the Government officer concerned were
merely to the effect that refunds were granted to the
unauthorized persons and this was done in disregard to the
instructions of the Central Board of Direct Taxes, however,
there was no allegation either express or implied that the
concerned actions were taken by the said officer actuated by
any corrupt motive or to oblige any person on account of
extraneous consideration. In the circumstances, the Hon’ble
Apex Court held that merely because such orders of refund were

made by the officer concerned, even assuming that they were



11 0.A. NO. 799/2021

erroneous or wrong, no disciplinary action could be taken as the

said officer was discharging quasi-judicial function.

8. The statement of imputations against Shri R.K.

Desai was as follows:-

“Shri R.K. Desai also issued refunds amounting to Rs.
26,641 in the cases referred to above to the Indian agents
of the masters of ships. In fact, these agents were not
authorized to receive the refund orders, nor were there
any requests from the non-resident owners of the ships to
issue such refunds to their agents. The refunds were
therefore granted to unauthorized persons. Moreover,
refunds in these cases were personally delivered to

instructions.”

The Hon’ble Apex Court in regard to the aforesaid allegations

has observed as follows: -

“4.  In our view, the allegations are merely to the effect
that the refunds were granted to unauthorized persons
and this was done in disregard to the instructions of the
Central Board of Direct Taxes. There is no allegation,
however either express or implied that these actions were
taken by the respondent actuated by any corrupt motive
or to oblige any person on account of extraneous
considerations. In these circumstances, merely because
such orders of refunds were made, even assuming that
they were erroneous or wrong, no disciplinary action

could be taken as the respondent was discharging quasi-
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judicial functions. If any erroneous order had been
passed by him the correct remedy is by way of an appeal
or revision to have such orders set aside. In these
circumstances, there is no dispute that the appeal may

fail.”
9. In the matter of Zunjarrao disciplinary proceedings
for major penalty were initiated under Rule 14 of CCS (CCA)
Rules, 1965 against the appellant namely Zunjarrao. The
charge against him was that, “while working as
Collector/Commissioner Central Excise passed the Order-in-
Original No.20/95 dated 20.03.95 in which he had favoured
(assessee party) by not imposing any penalty on the said party
even though he had held that party had clandestinely
manufactured and cleared the excisable goods and evaded the
excise duty wilfully. It was further mentioned against the said
Zunjarrao in the statement of charge that, thus he failed to
maintain absolute integrity and devotion to duty and acted in a
manner unbecoming of a Govt. Servant and contravened Rule
3(1)i) and (ii) and (iii) of the CCS (Conduct) Rules, 1964.
Zunrarrao had though ordered imposition of excess duty and
confiscation of the goods his order was silent about imposition
of penalty on the basis of which it was alleged against him that

he failed in exercising quasi-judicial power properly.
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10. The Hon’ble Apex Court on reviewing the legal
position regarding imposition of penalty concluded that
Zunjarrao had no discretion not to impose penalty though he
had discretion to decide quantum of penalty. It was further
observed by the Hon’ble Apex Court that approach of Zunjarrao
in not imposing penalty was, therefore, not inconformity with
the law. The Hon’ble Apex Court however, considered the
question whether mistaken view of law itself was sufficient to
proceed against the appellant i.e. Zunjarrao. The Hon’ble Apex
Court while deciding the said question also took into
consideration the explanation by the appellant that he had
acted in the overall interest of review in not imposing penalty on
assessee party. The Hon’ble Apex Court however, observed in

paragraph 43 of the said judgment thus: -

“43. If, every error of law were to constitute a charge of
misconduct, it would impinge upon the independent
functioning of quasi judicial officers like the appellant.
Since in sum and substance misconduct is sought to be
inferred by the appellant having committed an error of
law, the charge-sheet on the face of it does not proceed
on any legal premise rendering it liable to be quashed. In
other words, to maintain any charge-sheet against a
quasi judicial authority something more has to be alleged
than a mere mistake of law, e.g., in the nature of some

extraneous consideration influencing the quasi judicial
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order. Since nothing of the sort is alleged herein the
impugned charge-sheet is rendered illegal. The charge-
sheet, if sustained, will thus impinge upon the confidence
and independent functioning of a quasi judicial authority.
The entire system of administrative adjudication
whereunder quasi judicial powers are conferred on
administrative authorities, would fall into disrepute if
officers performing such functions are inhibited in
performing their functions without fear or favour because

of the constant threat of disciplinary proceedings.

11. The Hon’ble Apex Court considering whole aspects
involved in the said matter ultimately recorded conclusion that
the said was not case for initiation of any disciplinary
proceedings against the appellant i.e. Zunjarraro. The Hon’ble
Apex Court held the charge of misconduct raised against the

appellant improper and quashed the same.

12. After having gone through the facts involved in the
aforesaid matters and the decisions rendered by the Hon’ble
Apex Court in the said matters, we find substance in the
arguments advanced by the learned counsel appearing for the
applicant. It is undisputed that the order which is referred in
the statement of charge, whereby the applicant is said to have
remitted 50% amount of the compensation worth Rs.

1,19,63,297/- to one Tanaji Kalidas Pujari has been passed by
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the applicant while discharging the duties of the Competent
Authority of Land Acquisition under the provisions of National
Highways Act, 1956. Thus, the applicant had passed the said
order in capacity of a quasi-judicial authority and the said

order, therefore, has to be held a quasi-judicial order.

13. The allegations against the applicant are that he
passed the said order in review without taking any hearing on
the said application, that the land which was acquired is
belonging to Temple Trust registered under the provisions of
Bombay Public Trust Act (now Maharashtra Public Trust Act,
1950) and in the circumstances as per the provisions under
Section 35 of the Maharashtra Public Trust Act, 1950 instead of
remitting the amount in favour of the said Tanaji Kalidas Pujari
the applicant must have invested the amount of compensation
received to the temple trust towards acquisition of the land
owned by the said trust in accordance with the terms and
conditions, which may be imposed by the learned Charity
Commissioner. It is further submitted that the persons who are
in possession of the land owned by the temple trust cannot be
said to be the tenants in the property. It is alleged that the
applicant without considering and taking into account the

provisions as aforesaid paid 50% of the amount to said Tanaji
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Kalidas Pujari. In Annexure-II with the statement of charge the
details of the misconduct alleged against the applicant are
provided. The said annexure contains the elaborate facts which
are briefly noted in the Annexure I with the charge-sheet.
According to the respondents, by making such an order
applicant has violated the provisions under Rule 3 of the

Maharashtra Civil Services (Conduct) Rules, 1979.

14. The allegations as above made against the applicant
would mean that the applicant is unaware of the provisions
under the Maharashtra Public Trust Act, the Land Acquisition
Act etc. It also can be said that the applicant wrongly
interpreted the legal provisions under the aforesaid Acts and

has passed an erroneous order.

15. As held by the Hon’ble Apex Court in the case of
Zunjarrao Bhikaji Nagarkar (cited supra) a wrong interpretation
of law cannot be a ground for misconduct. The Hon’ble Apex
Court has further held that every error of law may not
constitute a charge of misconduct and if it is so held it would
impinge upon the independent functioning of quasi-judicial
officers. In the entire statement of charge against the applicant
or in the details provided thereof, it is nowhere the allegation

against the applicant that the order in question was deliberately
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passed by the applicant or that the said order was actuated by
mala fides. It is also nowhere the allegation against the
applicant that the said order was passed for some extraneous
consideration. As held by the Hon’ble Apex Court in the case of
R.K. Desai and Zunjarrao Nagarkar (cited supra), the negligence
or carelessness alleged in exercising quasi-judicial power, in
order to constitute misconduct, should not be mere
carelessness, inadvertence or omission but a culpable
negligence. The mistaken view of law allegedly taken by the
applicant itself would not constitute any misconduct. It is held
by the Hon’ble Apex Court that to maintain any charge-sheet
against the quasi-judicial authority something more has to be
alleged than a mere mistake of law, e.g., in the nature of some
extraneous consideration influencing the quasi-judicial order.
Since nothing of the sort was alleged against Zunjarrao
Nagarkar, the Hon’ble Apex Court set aside the disciplinary
proceedings against him. In the case of R.K. Desai (cited
supra) also an appeal filed against the decision of the learned
Central Administrative Tribunal, whereby the Tribunal had
quashed and set aside the show cause notice issued to said R.K.
Desai in contemplation of the departmental enquiry against him
came to be dismissed by the Hon’ble Apex Court on the ground

that there was no allegation express or implied that the actions
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taken by Shri Desai were actuated by any corrupt motive or to
oblige any person on account of extraneous consideration. The
Hon’ble Apex Court has specifically held in the said matter that
even assuming that the orders passed by the quasi-judicial
authorities are erroneous or wrong, no disciplinary action can
be taken as the officer concerned was discharging the quasi-
judicial function. On similar line the Hon’ble Apex Court in the
case of Zunjarrao Nagarkar has observed that, if, every error of
law were to constitute a charge of misconduct, it would impinge

upon the independent functioning of quasi-judicial officers.

16. In the instant case we reiterate that the respondents
have not even whispered in the memorandum of charge issued
against the applicant as well as in the details of charge so
leveled against him that the order in regard to the payments of
50% amount of compensation to Shri Tanaji Pujari was passed
by the applicant for some extraneous consideration or was
actuated by malice. In absence of any such allegation against
the applicant we have reached to the conclusion that there is no
case for initiation of any disciplinary proceeding against the
applicant. The orders passed by the quasi-judicial authority
while discharging duties of the post held by him unless are

alleged with mala fide or with ulterior or corrupt motive cannot
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be held as misconduct and no departmental enquiry can be
initiated into such charges. It further cannot be lost sight of
that the alleged order passed by the applicant was liable to be
corrected in appeal or revision. The applicant may have
exercised his jurisdiction wrongly but that wrong could have
been corrected in appeal and that cannot form a basis for

initiating the disciplinary proceedings against him.

17. In the affidavit in reply filed by respondent Nos. 1 &
2 it is alleged that act of the applicant in ordering the payment
of compensation is of doubtful integrity and hence does not
deserve the protection under the Judges Protection Act or under
the National Highways Authority of India Act, 1988. It has to be
stated that the allegations which are made in the affidavit in
reply are not noticed in the memorandum of charge or
statement of charge issued against the applicant. The enquiry
against the applicant is to be conducted on the basis of the
statement of charge and in the circumstances the allegations as
are made in the affidavit in reply must have been raised in the
statement of charge. In the memorandum of charge and in the
statement of charge not only that there is no allegation of
doubtful integrity or corrupt motive etc. against the applicant,

but the statement of charge opens with an averment that, “ft
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significant to note that in the statement of charge it is not even
the contention of the respondents that the applicant committed
any illegality, what is alleged against him is that he committed
irregularity. It has to be further noted that at the end of the
statement of charge it is stated that the applicant committed
breach of Rule 3 of the Maharashtra Civil Services (Discipline
and Appeal) Rules, 1979. In fact, Rule 3 of the aforesaid M.C.S.
(Discipline and Appeal) Rules is in respect of ‘application’ of the
said Rules and is nowhere related to any misconduct. It
appears that the respondents were in fact intending to mention
Rule 3 of the Maharashtra Civil Services (Conduct) Rules, 1979.

The said rule reads thus: -

“3. Duty of the Government servants to maintain
integrity, devotion to duty, etc. - (1) Every
Government servant shall at all times -

(i) maintain absolute integrity ;
(ii) maintain devotion to duty; and

(iiij do mnothing which is unbecoming of a
Government servant.

(2) Every Government servant holding a
supervisory post shall take all possible steps to ensure
the integrity and devotion to duty of all Government
servants for the time being under his control and
authority.
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(3) No Government servant shall, in performance
of the official duties or in the exercise of powers
conferred on him, act otherwise than in his best
judgment except when he is acting under the direction
of his official superior and shall, where he is acting
under such directions, obtain the direction in writing,
wherever practicable, and where it is not practicable to
obtain the direction in writing, he shall obtain written
confirmation of the direction as soon thereafter as
possible.

(4) Nothing in sub-rule (3) shall be construed as
empowering a Government servant to evade his
responsibilities by seeking instructions from, or
approval of a superior officer or authority when such

instructions are not necessary under the scheme of
distribution of powers and responsibilities.”

18. As held by the Hon’ble Bombay High Court in the
case of Mohan Krishna Antrolikar Vs. The Commissioner,
Prohibition and State Excise and Anr. 2001(2)Bom. Cases
Reporter 693, Sub-rule 1(i) and (ii) of Rule 3 (1) operate in
different fields. Mere failure to do duty or failure to maintain
devotion to duty per se cannot result into failure to maintain
absolute integrity unless there is further evidence or material to
support the said charge. Moreover, to bring home the charge
that the Government servant has failed to maintain absolute
integrity or devotion to duty or even for proving that the acts
allegedly done by him are unbecoming of a Government servant,
firstly there must be a specific charge and there must be

positive material or evidence to show the nexus between the
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allegation and the act alleged against the said Government
employee. We have twice noted earlier that the statement of
charge does not contain any such allegation that the alleged
order was passed by the applicant with any ulterior motive or
was actuated with malice. In the departmental enquiry
proceedings and more particularly when it is directed to be
under rule 8 of the M.C.S. (Discipline & Appeal) Rules, 1979
likely to entail in imposition of major penalty upon the
delinquent, the charge must not be vague that the applicant
committed breach of rule 3 of the M.C.S. (Discipline & Appeal)

Rules, 1979.

19. For the reasons elaborated by us hereinabove, the
following order is passed:-
ORDER

(i) The departmental enquiry initiated against the applicant
and the statement of charge issued against him on 11.01.2021

is quashed and set aside.

(ii)) The Original Application stands allowed in the above term,

however, without any order as to costs.

MEMBER (A) VICE CHAIRMAN
Place : Aurangabad
Date : 16.07.2024
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