MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 756 OF 2022
DISTRICT:- LATUR

Jitendra s/o Vitthal Kadam, )
Age: 52 years, Occu: Service as Asst. Police)
Inspector at Police Control Room, )
S.P. Office, Latur. )
R/o: Behind Kedarnath Mangal Karyalaya,)
Nath Nagar, Ausa. )
Tq. Ausa, Dist. Latur- 413520 )... APPLICANT

VERSUS

1. The State of Maharashtra,
Through its Secretary,
Home Department,
Madam Kama Road, Hutatma
Rajguru Chowk, Nariman Point,
Mantralaya, Mumbai- 400 032.

(Maharashtra State),
Shaheed Bhagat Singh Marg,
Colaba, Mumbai-400001.

3. Special Inspector General of Police,
(Nanded Range), MHADA Colony,

)
)
)
)
)
)
2. The Director General of Police )
)
)
)
)
)
Nanded-431803. )

4. The Superintendent of Police )
(Latur District), S.P. Office, )
Ambejogai Road, Latur-413512. )

)

Tq. Latur, Dist. Latur. ...RESPONDENTS

APPEARANCE : Shri V.D. Godbharle, learned counsel
for the applicant.

Shri D.M. Hange, learned Presenting
Officer for the respondent authorities.



O.A.NO. 756/2022

CORAM Hon’ble Justice Shri V.K. Jadhav, Member (J)

RESERVED ON : 19.09.2024.
PRONOUNCED ON : 24.10.2024.
ORDER

Heard Shri V.D. Godbharle, learned counsel for
the applicant and Shri D.M. Hange, learned Presenting Officer
for the respondent authorities finally with consent at

admission stage.

2. By filing this Original Application the applicant is
seeking quashing and setting aside the order dated
17.05.2022 and further seeking direction to the respondents
to consider out of service period from 01.07.2020 to
22.05.2021 as duty period for all the purposes and to pay the
full back wages for that period and for that purpose issue

necessary orders.

3. Brief facts giving rise to this Original Application

are as follows:-

(i) The applicant had entered in the police department as

Police Constable in the year 1990 and after passing of the
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Maharashtra Public Service Commission (MPSC) examination
for the post of Police Sub-Inspector as an in-service
candidate, appointed as Police Sub-Inspector on 01.04.2005.
He was promoted on the post of Assistant Police Inspector on
12.09.2014. He was transferred to Latur district in

September 2016 and posted at Devni Police Station.

(ii)) In the year 2017 the departmental enquiry came to be
initiated against the applicant in connection with the
investigation in Crime No. 64/2017 and other one pertains to
the Crime No. 153/2017 registered with Devni Police Station.
The applicant was assigned with the investigation of the
aforesaid crimes. The said enquiry was initiated against the
applicant and one Police Inspector K.S. Patil. By order dated
19.06.2020 the respondent No.3 has passed the order
‘removal from service’. Being aggrieved by the same, the
applicant has filed statutory appeal before the respondent
No.2 i.e the Director General of Police (Maharashtra State),
Mumbai, who by order dated 19.04.2021 partly allowed the
appeal filed by the applicant and passed the order as
“reduction in pay of A.P.I. to the basic pay of A.P.I. for a
period of two years.” The applicant has challenged the said

order before the respondent No.1 i.e. the State of
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Maharashtra by filing Revision Application. By order dated
26.08.2021 the respondent No.1 has reduced the punishment

and imposed the punishment of “strict warning”.

(iii) It is the further case of the applicant that he has filed
the representation before the respondent No.2 on 24.05.2021
about regularization of out of service period from 01.07.2020
to 22.05.2021. Though the applicant has filed appeal
immediately, the hearing took place on 16.02.2021. The
appellate authority i.e. the respondent No.2 decided the
appeal on 19.04.2021 and the copy of the same was served
on the applicant on 18.05.2021. The respondent No.2 issued
show cause notice dated 26.11.2021 to the applicant calling
upon him to show cause as to why the out of service period of
the applicant from 01.07.2020 to 22.05.2021 should not be
treated as it is on the principle of No work No pay’ and the
said period shall not be treated as duty period except for the
purpose of pension. The applicant has submitted his reply to
the show cause notice on 25.01.2022 through the respondent

No.4.

(iv) By impugned order i.e. 17.05.2022 the respondent No.2

has granted 50% of salary of the out of service period from
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01.07.2020 to 22.05.2021 and it is further ordered that the
said period should not be considered as duty period except

for the purpose of pension. Hence, this Original Application.

4. Learned counsel for the applicant submits that the
respondent No.1 has reduced the punishment inflicted on the
applicant and passed the order of issuance of ‘strict warning’.
The appeal filed by the applicant was allowed by the
respondent No.1. The said punishment is not recognized in
terms of the provisions of Section 25 (1) (A) of the
Maharashtra Police Act, 1951 so also the Rule 3 (1) and (2) of
the Bombay Police (Punishments and Appeals) Rules, 1956
and in terms of para No. 436 of Maharashtra Police Manual,

Part No.1.

S. Learned counsel for the applicant submits that if
the said punishment is not recognized by law, then since the
respondent No.1 has allowed the appeal filed by the
applicant, the applicant seems to have been fully exonerated.
Thus in terms of Rule 70 (2) and (3) of the Maharashtra Civil
Services (Joining Time Foreign Service and Payment during
Suspension, Dismissal and Removal) Rules, 1981 (hereinafter

referred to as ‘Rules of 1981’), the applicant is entitled for full
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pay and allowances for the entire period and the said period

shall be required to be counted for all the purposes.

6. Learned counsel for the applicant in order to
substantiate his contention placed his reliance on the
following case laws:-

(i) Smt. Vaibhavi Vishwas Harne Vs. the Joint
Commissioner of Police & Anr. (0.A.No. 295/2018)

(ii) Vijay Singh Vs. the State of Uttar Pradesh & Ors.
reported in_(2012) S SCC 242.

7. Learned Presenting Officer on the basis of affidavit
in reply filed on behalf of respondent Nos. 2 & 3 submits that
the regular and joint departmental enquiry was initiated
against one Police Inspector K.S. Patil and the applicant by
the Special Inspector General of Police, Nanded Range,
Nanded for the misconduct noticed while they were serving at
Police Station, Devani, Dist. Latur. The said enquiry was
resulted in issuance of a final order of punishment upon the
applicant herein as removal from service vide order dated
19.06.2020. In the statutory appeal preferred by the
applicant, the appellate authority has modified the
punishment of removal from service to reduction in the pay of

A.P.I to the basic pay of A.P.I. for a period of two years. Being
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aggrieved by the said, the applicant has preferred the
Revision Application before the respondent No.l. The
respondent No.l1 i.e. the State Government has reduced the
punishment of reduction in pay of A.I.P. to the basic pay of

A.P.I. for the period of two years to “Reprimand”.

8. Learned P.O. submits that the “Reprimand” is
punishment as per Section 25 (1A) (b) of the Maharashtra
Police Act, 1951 and Rule 3 (2) (ii) of the Maharashtra Police
(Punishments and Appeals) Rules, 1956. It is not the case
that the applicant has been given clean chit or exonerated
from the charges leveled against him in the Regular
Departmental Enquiry ordered against him. Hence, the
applicant is not entitled for 100% back wages as a matter of
enforceable right as per Rule 70 of the Rules of 1981. Thus
by following the due procedure of law as prescribed under
this Rule, the appropriate, correct and legal order has been

passed. The same is free of any malafide and vindictiveness.

9. Learned Presenting Officer submits that in fact the
disciplinary enquiry has ended in major punishment upon
the applicant and the same has been reduced by the

respondent No.2 to reduction in pay of A.P.I. to the basic pay
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of A.P.I. for a period of two years, which is also a punishment.
The applicant has not challenged the punishment passed by
respondent No.l1 in the Review Application. There is no
substance in the Original Application and the same is liable

to be dismissed.

10. In the context of above submissions, Section 25 of
the Maharashtra Police Act, 1951 and Rule 3 of the Bombay
Police (Punishments and Appeals) Rules, 1956 are reproduced
hereinbelow:-

“28. Punishment of the members of the subordinate ranks of the
Police Force departmentally for neglect of duty, etc.

(1) The State Government or any officer authorized under
subsection (2), in that behalf, may imposed upon an
inspector or any member of the subordinate ranks of the
Police Force, who in the opinion of the State Government
or such authorized officer, is cruel, perverse, remiss or
negligent in, or unfit for, the discharge of his duties, any
one or more of the following penalties, namely:-

(a) recovery from pay of the whole or part of any
pecuniary loss caused to Government on account
of the negligence or breach of orders on the part of
such Inspector or any member of the subordinate
rank of the Police Force;

(b) suspension;

(c) reduction in rank, grade or pay, or removal from
any office of distinction or withdrawal of any
special emoluments;

(d) compulsory retirement

(e) removal from service which does not disqualify for
future employment in any department other than
the Police Department;

f) dismissal  which  disqualified for  future
employment in Government service......

(1A) The State Government or any officer authorized under

subsection(2) in that behalf may impose upon an Inspector or

any member of the subordinate ranks of the Police Force, who is
guilty of any breach of discipline or misconduct or of any act
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rendering him unfit for the discharge of his duty which, in the
opinion of the State Government or of such authorized officer, is
not of such nature as to call for imposition of any of the
punishments referred to in sub-section (1), any one or more of
the following punishments, namely:-

(a) warning;

(b) a reprimand (to be entered in his service book);

(c) extra drill;

(d) fine not exceeding one month’s pay;

(e) stoppage of increments.”

Rule 3 of the Maharashtra Police (Punishments and
Appeals) Rules, 1956 as under:-

“3. (1) Without prejudice to the provisions of any law for
the time being in force, the following punishments may be
imposed upon any Police Officer, namely:-

(a-1) [**]
(a-2) Suspension;
(i) reduction in rank, grade or pay or removal

from any office of distinction or withdrawal of any
special emoluments;

(i-a) compulsory retirement;

(ii) removal from service which does not
disqualify from future employment in any Department
other than the Police Department;

(iii) dismissal which disqualifies from future
employment in Government Service.

(1-A) (i) The appointing authority or any
authority to which it is subordinate or any other
authority empowered by the State Government in this
behalf may place, a Police Officer under suspension
where-

(a) an inquiry into his conduct is contemplated or
is pending, or

(b) a complaint against him of any criminal
offence is und investigation or trial:

Provided that where the order of suspension is
made by an authority lower in rank than the appointing
authority, such authority shall forthwith report to the
appointing authority the circumstances in which the
order of suspension was made.

Explanation.- The suspension of a Police Officer
under this sub-rule shall not be deemed to be a
punishment specified in clause (a-2) of sub-rule (1).

(i) A Police Officer who is detained in

custody whether on a criminal charge or otherwise, for
a period longer than forty-eight hours shall be deemed
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to have been suspended by the appointing authority
under this rule.

(iii) An order of suspension under sub-rule (1)
may be revoked at any time by the authority making
the order or by way authority to which it is subordinate.

(2) The following punishment may also be
imposed upon any Police Officer if he is guilty of any
breach of discipline or misconduct or of any act
rendering him unfit for the discharge of his duty which
does not require his suspension or dismissal or
removal:-

(i) Caution.
(ii) A reprimand (to be entered in the service
book).

(i) Extra drill.
(iv) Fine not exceeding one month’s pay.
(v) Stoppage of increments.

(vi) recovery from pay of the whole or part of
any pecuniary loss caused to Government by
negligence or breach of orders.

Provided that-

(a) the punishment specified in clause
(iii) shall not be imposed upon any officer above
the rank of Constable;

(b) the punishment referred to in
clause (iv) shall not be imposed upon an
Inspector.

Explanation.- For the purpose of this rule,-

(1) a Police Officer officiating in a higher rank
at the time of the commission of the default for which he
is to be punished, shall be treated as belonging to that
higher rank;

(2) the reversion of a Police Officer from a
higher post held by him in an officiating capacity to his
substantive post does not amount to reductions;

(3) the discharge of a probationer, whether
during or at the end of the period of probation, on
grounds arising out of the specific conditions laid down
by the appointing authority, e.g. want to vacancy,
failure to acquire prescribed special qualifications or to
pass prescribed tests, does not amount to removal or
dismissal;

(4) the discharge of a probationer, whether
during or at the end of the period of probation, for some
specific fault or an account of his unsuitability for the
service amount to removal.
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[3-A. Notwithstanding anything contained in clause (ii) and
(iii) of sub-rule (1) of rule 3, the State Government may, for
reasons to be recorded in writing remove the disqualification
incurred under the said clauses by any Police Officer removed
or dismissed from service.”

11. The applicant claims that the punishment
‘strict warning’ is not recognized by the aforesaid
provisions and as such, the said punishment shall be
considered as a punishment not in existence. Per contra,
learned P.O. submits that the ‘Reprimand’ is a
punishment in terms of Rule 25 (1A) clause (b) of
Maharashtra Police Act, 1951 and in terms of Rule 3 (2)
clause (ii) of the of the Maharashtra Police (Punishments
and Appeals) Rules, 1956. Learned P.O. submits that the

meaning of said punishment is ‘strict warning’ (Ja&d dbig)

and the same is to be entered in the service book. Mere
change in the nomenclature of the punishment as ‘strict

warning’ (Jd&d dw@bie) passed by the respondent No.1

instead of ‘Reprimand’, it cannot be said that the said

punishment of ‘strict warning’ (J@ada@ie) is not recognized.

12. In order to understand the said phrase ‘strict
warning’ (I&d a@e), 1 have carefully gone through the

chapter: 13- departmental punishment of Maharashtra
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Police Manual part -1 administration, particularly Rule
436. The said Rule 436 is reproduced hereinbelow:-

“93g. el [Riet- (gFll BAB IS FAR JeRd)

(9) WA Tdiged 3ttt =elle WeltA 3ifdes=iisn Feltet Bien adr
A
“I. 3w e (Minor Punishment)

(31) awbia <% (Caution)
(@) TaEd dreblg (Reprimand) (a1 gdestd aig dact wigst. )
() Stiet padd (Extra Drill)

(8) U Algearn dastat s aActct &8
(3)Ad=aE Az

1. e {1l (Major Punishment)
(31)  UES@edl, S0t 3tRAdl Bt BIV 3l BoAE! ulditad
UGIaal HGE bl Al HIURIE fao fam aweelt
BTG .

@) WA FTA AAREFA AR BURE FA
W= ABN BITAA 3 BUR G 3N
A ABUGEA BIGU TIBY.

(B) AHfa=UBB b HWAHA Al 3] a3 3120 Al
SEQUAECS

(8)  ToT=hlosoliuon 3@l 31RQA 891 bwel, A FA
BTt BITA BRI SCA <t glett AYo fepan 3iera:
AT At B,

() Tocts=t
(B) et Aarteigett

() (3) TR ueR=A (9) (§) AhA (B) FA
3ciTciell et tiet P etladtw Bluig
3BT 0T AUIR T8

(@) U st adgwEEd iR
fastoftar Aepelt et 3ufor sl Ben sewmEn
3R frifda w=n drRuiAg Aol femoft
=N JAgR Blectt 3tcidEm ule=A (9) (ii)
FeRA (31) (@), (B) ANA HOUAE Breu deit=w
3BT Bl SR TG,

(3) THE! QieliA 3t a¥te st ugar TRt et
AAE &A@ dbeledl HIRagae REA Bl A
ATCAA al QM AT oll AEBR 3R 3A
JFASTA ST
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(8) TIE UehA HEBR! RGN FUE aRI DHeicell
W UREHA HBUSR IeT@lda Hoa A
AR USTEETel! dett 3R ARSI SR G

(8) uRdietEsesE bal 3R SE! fdidne i e
ABAA IR FACAESH  URARTE  SHA
aAlebdtel fEd (Discharge) @l SRCARA A
Bl <t (Removal) 3R JFEtet Sget.”

13. So far as Rule 436 (1) (I) (b) is concerned, the

word “J@d dwpte” is used and it’s meaning in English is
“Reprimand”. Having carefully gone through the order passed

by the respondent No.1 dated 26.08.2021 it appears that the
respondent No.1 has modified the punishment of
“reduction in pay to the basic pay of A.P.I. for the period of

two years” in to ‘strict warning’ (J&d d@@ig). In view of

above, in my considered opinion, the respondent No.1 has not
fully exonerated the applicant in connection with the
departmental enquiry as contemplated against the applicant.
In the concluding para the respondent No.1 has observed that
the punishment as provided against the applicant was little bit
harsh one and in terms of the Maharashtra Police Manual,
Part-I Administration Rule 449, the previous record to be
considered and such an officer/employee shall be punished if
the charges are proved considering the aspect of the

reformation.
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14. Learned counsel for the applicant has placed his

reliance in a case Smt. Vaibhavi Vishwas Harne Vs. the Joint

Commissioner of Police & Anr., wherein in the identical facts of

the case the principal seat of this Tribunal at Mumbai has
observed that the punishment ‘strict warning’ as imposed by the
appellate authority is not at all provided in the statutory rule.
However, it further appears that the parties have not brought to

the notice of the Tribunal the provisions of Rule 3 of the Bombay
Police (Punishments and Appeals) Rules, 1956 and clause No.
436 of Maharashtra Police Manual, Part No.1 Administration,

wherein the term “Reprimand” is explained.

15. So far as the impugned order dated 17.05.2022 is
concerned, the Competent Authority has passed the order in
terms of the Rule 70 of the Rules of 1981. Rule 70 prescribes
the provisions for regularization of pay and allowances and
the period of absence from duty where dismissal, removal or
compulsory retirement is set aside as a result of appeal or
review and such Government servant is reinstated. The said
Rule 70 of the Rules of 1981 is reproduced hereinbelow:-
“70. Regularization of pay and allowances
and the period of absence from duty where
dismissal, removal or compulsory retirement is

set aside as a result of appeal or review and such
Government servant is re-instated.- 1. When a
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Government servant who has been dismissed, removed
or compulsorily retired is re-instated as a result of
appeal or review or would have been so reinstated but
for his retirement on superannuation while under
suspension or not, the authority competent to order re-
instatement shall consider and make a specific order-

(a) regarding the pay and allowances to be
paid to the Government servant for the
period of his absence from duty including
the period of suspension preceding his
dismissal, removal or compulsory
retirement, as the case may be; and

(b)  Whether or not the said period shall be
treated as a period spends on duty.

(2) Where the authority competent to order re-
instatement is of opinion that the Government servant
who had been dismissed, removed or compulsorily
retired has been fully exonerated, the Government
servant shall, subject to the provisions of sub-rule (6),
be paid the full pay and allowances to which he would
have been entitled, had he not been dismissed,
removed or compulsorily retired or suspended prior to
such dismissal, removal or compulsory retirement, as
the case may be:

Provided that where such authority is of opinion
that the termination of the proceedings instituted
against the Government servant had been delayed due
to reasons directly attributable to the Government
servant, it many, after giving him an opportunity to
make his representation within sixty days from the
date on which the communication in this regard is
served on him and after considering the representation,
if any, submitted by him, direct for reasons to be
recorded in writing, that the Government servant shall,
subject to the provisions of sub-rule (7), be paid for the
period of such delay, only such amount (not being the
whole) of such pay and allowances as it may
determine.

(3) In a case falling under sub-rule(2), the period of
absence from duty including the period of suspension
preceding dismissal, removal or compulsory retirement,



16
O.A.NO. 756/2022

as the case may be, shall be treated as a period spent
on duty for all purposes.

(4) In a cases other than those covered by sub-rule
(2), (including cases where the order of dismissal,
removal or compulsory retirement from service is set
aside by the appellate or reviewing authority solely on
the ground of non-compliance with the requirements of
clause (2) of article 311 of the Constitution and no
further inquiry is proposed to be held the Government
servant shall, subject to the provisions of sub-rules (6)
and (7) ,be paid such proportion of the full pay and
allowances to which he would have been entitled., had
he not been dismissed, removed or compulsorily retired
or suspended prior to such dismissal, removal or
compulsory retirement, as the case may be, as the
competent authority may determine after giving notice
to the Government servant of the quantum proposed
and after considering the representation, if any,
submitted by him in that connection within such period
which in no case shall exceed sixty days from the date
on which the notice has been served, as may be
specified in the notice.

Provided that payment under this sub-rule to a
Government servant (other than Government who is
governed by the provisions of the Payment of Wages
Act, 1936 (4 of 1936) shall be restricted to a period of
three years immediately preceding the date on which
orders for reinstatement of such Government servant
are passed by the appellate authority or reviewing
authority, or immediately preceding the date of
retirement on superannuation of such Government
servant, as the case may be.

(5) In a case falling under sub-rule (4), the period of
absence from duty including the period of suspension
preceding his dismissal, removal or compulsory
retirement, as the case may be, shall not be treated as
a period spent on duty, unless the competent authority
specifically directs that it shall be so treated for any
specified purpose :

Provided that if the Government servant so
desires such authority may direct that the period of
absence from duty including the period of suspension
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preceding his dismissal, removal or compulsory
retirement, as the case may be, shall be converted into
leave of any kind due and admissible to the
Government servant.

Note:- The order of competent authority under the
preceding proviso shall be absolute and no higher
sanction shall be necessary for the grant of —

(a) extraordinary leave in excess of three

months in the case of a temporary
Government servant; and

(b) leave of any kind in excess of five years in
the case of a permanent Government
servant.

(6) The payment of allowance under sub-rule (2) or
sub-rule (4) shall be subject to all other conditions
under which such allowances are admissible.

(7)  The amount determined under the proviso to sub-
rule (2) or under sub-rule (4) shall not be less than the
subsistence  allowance and  other allowances
admissible under rule 68.

(8) Any payment made under this rule to a
Government servant on his reinstatement shall be
subject to adjustment of the amount, if any, earned by
him through an employment during the period between
the date of removal, dismissal or compulsory
retirement. Where the pay and allowances admissible
under this rule are equal to or less than the amounts
earned during the employment elsewhere, nothing shall
be paid to the Government servant.”

16. In terms of sub-rule (2) of Rule 70 of the Rules of
1981, if the Government servant who had been dismissed,
removed or compulsorily retired has been fully exonerated,
then he shall be paid full pay and allowances to which he

would have been entitled, had he not been dismissed,
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removed or compulsorily retired or suspended. In the instant
case, the applicant is not fully exonerated. The respondent
No.1 has inflicted the punishment of ‘Reprimand’ upon the
applicant. The respondent- competent authority has rightly
passed the order in terms of sub-rule (4) and (5) of Rule 70 of
the Rules of 1981. There is no reason to interfere in it. The
order is proper, correct and legal and thus calls for no
interference. Hence, the following order:-
ORDER
(i) The Original Application is hereby dismissed.
(i) In the circumstances, there shall be no order as to
costs.
(iii The Original Application is accordingly disposed

of.

MEMBER (J)
Place:-Aurangabad
Date : 24.10.2024
SAS O.A. 756/2022 Duty Period/Salary & Allowances.



