IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI

ORIGINAL APPLICATION NO. 1267 OF 2024
WITH
MISC APPLICATION NO. 652 OF 2024

DISTRICT : Sangli
SUB : Departmental Exam.

Shri Sandip Sambhaji Yadav )
Age 49 Years, working as Deputy Chief )
Executive Officer (Child Development Project )
Officer), Zilla Parishad, Sangali. )
R/o. Jalswaraj Building, Zilla Parishad )
Officers Quarters, near Pudhari Bhavan, )
Sangali. | IR Applicant

V/s

1. The State of Maharashtra, through )
the Principal Secretary, Women and )
Child Development Department, having)
Office at New Administrative Building, )
3t floor, Mantralaya, Mumbai 400 032.)

2. The Commissioner, Women and Child )
Development, Commissionerate (M.S.) )
Pune-1, having office at 28, Ranicha )

).

Bag, near Old Circuit House, Pune 1. ..Respondents

Shri B. A. Bandiwadekar, learned Advocate for the Applicant.

Ms S. P. Manchekar, learned Chief Presenting Officer for the
Respondents.

CORAM : Hon’ble Shri M. A. Lovekar, Vice-Chairman.
Hon’ble Shri A. M. Kulkarni, Member (A)

Reserved on : 16.04.2025
Pronounced on : 28.04.2025

Per : Hon’ble Shri M. A. Lovekar, Vice-Chairman.
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JUDGEMENT

Heard Shri B. A. Bandiwadekar, learned Advocate for the
Applicant and Ms S. P. Manchekar, learned Chief Presenting
Officer for the Respondents.

2. Case of the Applicant is as follows. After undergoing selection
process conducted by M.P.S.C. the Applicant was appointed as
Deputy Chief Executive Officer (Child Development Project Officer)
by order dated 20-12-2013. The Applicant joined on 30-12-2013.
His period of probation was of 2 years. As per Rule 5(a)(b) of
Recruitment Rules dated 28-7-2006 the Applicant was appointed

by nomination to the said post. Rule 7 of these Rules states -

“7.  The persons appointed to any of the posts mentioned in rules
5 and 6 by nomination shall be on probation for a period of two
years. Probation period may be extended for a period not exceeding
one year. Person appointed to such posts shall be required to pass
the Departmental Examinations as may be prescribed for the
concerned post. If such person fails to complete the probation
successfully within prescribed or extended period; or does not pass
the Departmental Examination; or is not found suitable for the post,
such person shall be liable for termination from the service without

prior notice.”

As per Rule 4 of The Departmental Examination for being
continued the appointments in the Department of Social Welfare
Rules, 1975, the Applicant was required to pass the Departmental
Examination within 2 years from the date of appointment.
However, Rule 4 does not prescribe number of chances within
which such examination is required to be passed. This examination
was not held even once within the 2 Year probation period of the
Applicant which began from 30-12-2013. For the first time such
examination was held in the year 2017 for which the Applicant did
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not appear. Subsequently this examination was held in the years
2019 and 2022 in which the Applicant appeared but failed. By
representation dated 21-8-2024 made to Respondent No.2 the
Applicant sought exemption from passing the examination as he
had attained the age of 45 years on 12-4-2020 and further attained
the age of 48 years on 12-4-2023. This prayer for granting
exemption was founded on G.R. of G.A.D., Government of
Maharashtra dated 01-11-1977 and Rule 5(iv) of Rules of 1975.

Said Rule reads as under -

“5.  The Officers mentioned below shall be exempted from passing

the Departmental Examination.:-

) xx

i) xx

i) xx

iv) All officers who (a) would be holding the posts mentioned in Rule
3 and who would be 48 years of age and above on the date these

rules come into force or (b) who have put in 12 years service in those

posts on the date these rules come into force.
v) xx...”

Respondent No.2 called upon the Applicant (alongwith some
others) to submit relevant documents to consider grant of
additional chance to pass the examination. The Applicant had
already exhausted 3 chances. Therefore, he apprehended that
Respondent No.1 could invoke the relevant conditions incorporated
in appointment order dated 20-12-2013 and proceed to terminate

his services. Relevant conditions are as follows —
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R AR IATAREN AAYRD HCAGECR A Sl [Gael AR USkR FoR el &l
Rauga @ia da awtan uRfagn senash M@, uideona s aifasn

wretadta sias{d E.

3.  uRfden wenasia cie e EREe FATS BRIl ARG E HRl a
wRles faetor . MiE-2062/3500/-8 8.9.9%08 3= fafga wwaE
3etel! faHel aiel 3l wdt aple. [igd Aedia etela aRen 3t &
TR R e Delcdl MACTANA a A depldest dbetell JLRVE
3NN Setell ARGEIFAR AT AT AA HuATd A

9. IWFd TAD g Iva el 3RAREN Aa gdel FRAEAR
ferEha EISA de son-2n faaeia et aRkiasn sEm@eten |
qui=n fafgd Aedid 3ol gt 3aes®d JE.

On the basis of aforementioned pleading the Applicant prays
that order of deemed exemption from passing the examination be
passed as per Rule 5(iv) of Rules of 1975. Further prayer made by

the Applicant reads as under —

“By a suitable order / direction, this Hon'ble Tribunal may be
pleased to hold and declare that as per the provisions of Clauses
1/2], 1[3][c] and also due to failure of the Respondent No.1 to pass
order under Clause 1[5] and Clause 7[b] of the G.R. dated 29.2.2016
the Petitioner must be deemed to have completed satisfactorily the
probation period of 2 years and consequently deemed confirmed in
the post of Deputy Chief Executive Officer (Child Development
Project Officer) with effect from 30.12.2015 and accordingly the

Petitioner be granted all the consequential service benefits.”
Hence, this Original Application.

3. After filing of the Original Application, Respondent No.1l
issued a show cause notice dated 11-10-2024 to the applicant.

This notice states -
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“HERTY epal SN RIPRY SER 4. ¥dlu gred it 3u
& SRAGRT HUBRY (a1.) foregT uRYE IS AT Te-3f Farridid Ugrer
7 faUTT=AT f§.30.83.3083 2T WA MU0 IRSUAA AT SR TG
e Hft g gt HRuard et g, Wer fgadten smeRmdia
S .3 T YAyl 3¢ THE HRUATd 3Tl gial.

I Mg gF aufar uRfqend= eaadt sk, ada aRkfaen
FHIaed T M SR THS HedT0 T B g Gded
fAURT % dRfiS-2063/3600/-¥3¥.2.80y 30 fafgd wruama
3Tt faumi wien S<itof wrrdt arta. fafed gedia faura afven
Il A e SR 9 WY delad! dawl YR
Y HA TR IIR AT a1 HIE HRUITd dla.

oft. iy arga it i Ja1 U HRUATd A9 4 dd i1 9T
¥4 I Ul e i1 fauniia udadT Je quarered d1. HeR1Y URINs™
TEHRUT, Hos Y HB 3ol h. RE/R03% RN el BIdl. AHE H.
TATIIHROM f&.0%.20.303% &1 3MTGRFaY We direct that services of

the applicant are not to be terminated unless show cause

notice is given to him 3{d fcer faet e,

R TG B0 STUuTY URfdendH oremadindia fafgd dedma
fqurita adten I<hol saxge g, quift, smuume faurfa ude=a o
IR el Suard A g smuur fafga wel faurtta odten I<iol gmen @G,
grda, S fafgd At fauriia wien S<hol = e el Ireerg e
H1 AT HRUAId Aq4 3, I&Ied & A0 HSTAURA ¢ feauma $d
G YIeX HR0GTd Irdl. 3T T YHROlt 3 Hlgt Tob WUl ATgl 314

In the M.A. the Applicant has prayed as under -

“(a) By a suitable order /direction, this Hon'ble Tribunal may be
pleased to direct the Respondent No. 1 not to take final decision on

the show cause notice dated 11.10.2024 under which the Petitioner
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is given the ultimatum of only 8 days to reply to the said show
cause notice unless the documents sought by the Petitioner by way
of the interim reply dated 18.10.2024 to the show cause notice is
furnished to the Petitioner and on receipt thereof the Petitioner be
given 15 days time to reply the same and further the Respondent
No. 1 be directed not to take coercive action in the event the
Petitioner is not granted exemption in accordance with the
provisions of Rule 5[4] of the Departmental Examination Rules dated
24.9.1975 for a period of 3 weeks thereafter as per order dt.
19.12.2023 [Exhibit-I] in O.A. No.1548 of 2023.”

4. On 25-4-2025 certain queries were made to learned Advocate
for the Applicant and learned C.P.O. Advocate for the Applicant
maintained that reply given to the show cause notice was only
interim and full, comprehensive reply could not be filed because
the Respondents did not furnish necessary documents. He further
stated that the Applicant needed copies of 7 documents and out of
these only 4 were supplied in response to an application made
under the R.T.I. Act. Correctness of these submissions is disputed

by the respondents.

S. Stand of Respondent No.1 is as follows. Rule 7 of
Recruitment Rules of 2006 specifically lays down that the persons
appointed to any of the posts mentioned in rules 5 and 6 by
nomination shall be on probation for a period of two years.
Probation period maybe extended for a period not exceeding one
year. Person appointed to such posts shall be required to pass the
Departmental Examination as may be prescribed for the concerned
post. If such person fails to complete the probation successfully
within prescribed or extended period; or does not pass the
Departmental Examination; or is not found suitable for the post,
such person shall be liable for termination from the service without

prior notice. As per G.R. dated 31-3-2021 issued by G.A.D.,
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Government of Maharashtra there are 3 chances within which to
pass the Departmental Examination within the stipulated period.
The Applicant availed 3 chances namely the examinations for the
years 2014,2015 and 2016 conducted in the years 2017,2019 and
2022, respectively but failed to pass the examination. As per clause
1(A)(2) of G.R. dated 1-3-2018 if Recruitment Rules provide for
termination of service on account of failure to pass the
Departmental Examination within the probation period, exemption
from passing such examination cannot be granted on the ground of
completion of 50 years of age. By letter dated 17-10-2024 the
applicant was informed that he was not entitled to get exemption

from passing the examination.
Rule 10 of Rules of 1975 reads as under -

“10. Two more chances shall be given to the officer who
have failed to pass the Departmental Examination according to

the rules hitherto in force.”

This Rule applied to those who were then in service and had
failed to pass the Departmental Examination within the stipulated

chances. Therefore, this Rule will not apply in the instant case.

6. As per directions of this Tribunal Respondent No.1 has
issued a notice to the Applicant calling upon him to show cause
why his services should not be terminated for not passing the
Departmental Examination within the stipulated number of

chances, and completing probation period successfully.

7. In his Affidavit dated 21-3-2025 Respondent No.l1 has
expressed regret and tendered apology for inadvertently making a

factually incorrect statement in his earlier Affidavit (dated 30-1-
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2025) regarding 4 chances availed by the Applicant to pass the

Departmental Examination.

8. The Applicant was appointed by order dated 20-12-2013.
Condition No.7 in his appointment order mandated that the
appointee had to pass the Departmental Examination within the
probation period of 2 years. Period of probation of 2 years of the
Applicant started on 30-12-2013 that being the date on which he
joined. The Applicant availed 3 chances namely the examinations
for the years 2014, 2015 and 2016 conducted in the years 2017,

2019 and 2022, respectively but could not pass the examination.

0. The Applicant seeks to rely on Rule 5(4) of Rules of 1975.
This sub-rule was meant for those who were to complete 48 years
of age or who had served for more than 12 years on the post on the
date on which these Rules came into force. The Applicant obviously
cannot claim benefit of the same since he was appointed in the

year 2013.

10. Rule 10 of Rules of 1975 will also not be applicable since the
same was meant for those who had failed to pass the Departmental
Examination according to the Rules which were in force before

Rules of 1975 became applicable.
10A. Clauses 1 and 2 of G.R. dated 1-3-2018 state-

Q. A Yad HIH RO fhar affg exogrdl dugra domn
JavaR UfRigmr wWign/fQurfa wiem Il giaRITel I
YBHRY/HHART TFAT FAT ¥y T8 YUl ek HBURT I qYe adrat
Yo IY TUf heHaR SR B

(31) |, TN Wreliel 3(Udrg geilat:-

Q) WRNHE fOurtt diaweld dife WU SHGN
BABUTT SUGRY/HHART T M Jad Faffa fdhar sad
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HIUGESl dard AU JamawR/faurfa wien  Siof
IR gAY A v siayde ol ddar efia @
I3t SRIGd qarFaied! Y¢ ar] VIR ATl

(?) aRkdtenths Fremaddia JamazicR ufRieor wden IHo T Heary
JUGIRT HdT GG HRUGTH SR HAyaR Hgamel @Rae $fd &
32 uRkdtendia SR/ HHert am @ qarl wo oy guf Feft
] HRUMA GRI&T Il I0aT Y o&al UK ATg.

@) SamRgR /Ay wder Yl Feame g Savard e
dadTe & IAGaRM Udten 3<ivl Fearen feAieIRE fhal IWida@R
gl wo 9 gOf g Wi Sl SIvAUNA Yo et
fETITURET 3 S

R. UGdNdiel faurfy uden 3ol goaugE g fesuaredd
FHUARIE & UelaR f6aM qu a¥f a1 gul ool Sifard . arges
e UeTaR HHATATE Q4 aY 4aT gul e feqie fdhar @ aar
wo Y qul e faie amt®t of AR USd AMIR IaEl fadid
HHAIN Uedret fafed dat fauria aden Sl Svaur g
g feAie gHevaTd d5d.”

The aforequoted provision shows that exemption from

passing the Departmental Examination cannot be granted to the

Applicant.

Admittedly, in this case period of probation of 2 years began

on 30-12-2013. So far as this aspect of the matter is concerned,

the Applicant has relied on Clause 5 of G.R. dated 29-2-2016.

It reads as under -

"w) TSR Fifia FHRugTETEd Hrawatar -

gfdien eienafy arefqur ; uRdlen el garg &R fhar
afketenei SifeRY/HHeRt T Vaqd Hig- <lwtl JEEdd e J&fid
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uidtene  sif¥eram/sHarmar fafgd ufRkdien wemafy  Jueure
fieuRE & At oma i #Ruad gd. o1 SmeRIE
(R U=, e 3¢ T, 2’_Y)”.

12. Admittedly, in this case the above time frame was not
adhered to. Services of the Applicant were, however, continued. In
respect of probation period no order was passed within the
stipulated period - either of satisfactory/successful completion or

extension.

13. The Applicant has relied on the judgment of this Tribunal
dated 16-3-2017 in O.A.No.705 of 2016 (Smt. Meena Sonawane
V/s. The State of Maharashtra and one another).

In this case this Tribunal adverted to the facts and relevant
G.R.s and concluded as follows. The Applicant was appointed as
Professor. Her probation was for a period of 2 years. As per para
2(A) of G.R. dated 21-01-2013 probation could not be extended
beyond 3 years. As per para 1(3)(c) of G.R. dated 29-2-2016 the
maximum period for which probation could be extended was 1
year. As per para 1(5) of said G.R. there were only two alternatives
i.e. either to complete the probation period successfully or to
discharge/ terminate services of the probationer for unsatisfactory
performance and such order was required to be passed within
3 months after expiry of period of probation. The Tribunal

observed -

“The Applicant has cited judgment of this Tribunal dated
30.04.1998 in O.A.No.545/1995 and other judgments. It is quite
clear that in the present case, probation of the Applicant has not
been extended. No order has been issued in that regard. The
Applicant has completed four years as Professor. The G.R.s provide

that maximum period of probation cannot exceed 3 years. The



14.
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Applicant has not been informed any reason for extending her
probation period, in fact no order has been issued. Considering all
these facts, it has to be held that the probation period of the
Applicant has deemed to have ended after 2 years from
21.01.2013. At the most, it can be extended to include the leave
period which the Applicant has availed of during that period.
However, no opinion about misconduct, if any, of the Applicant
during the period from 21.1.2013 to 20.1.2015 is expressed. This

O.A. is allowed accordingly with no order as to costs”.

The Applicant has also relied on the judgment of this

Tribunal dated 22-11-2022 in O. A. No.373/2021 with M.A.
No.104/2022 (Arunkumar Kashiram Jadhav V/s The State of

Maharashtra and one another). In this case, it is held -

“2. The applicant was appointed on 10.4.2006 as Project
Officer, Tribal Development Department. Thus, he was supposed to
have completed his probation period on 10.4.2008. If at all it is not
completed and no order is passed in respect of extension of the period
of probation of 2 years, then as per clause 5 of the G.R dated
29.2.2016, within 3 months the Government should take decision and
issue the orders either of completion of the probation period or to
extend the probation period. We note that there is no such deeming
provision mentioned in the G.R, though it is contended by the learned
counsel for the applicant about the deeming provision. The
Respondent-State was thus supposed to pass the order either of
extension of the probation period or satisfactory completion of the
probation period on or before 10.7.2008. However, the said order was
not passed. Learned counsel for the applicant submits that one of his
colleague Mr Hariram Madhavi, who was also Project Officer was
facing the criminal offence under the Prevention of Corruption Act and
his probation was not completed for many years. However, after he
superannuated on 28.2.2017, the probation period was terminated by

order dated 27.1.2020. Learned counsel for the applicant prays for
parity.
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5. We are of the view that the State has power to pass order
regarding completion, rejection or extension of the probation period.
However, as per clause 5 of the G.R dated 29.2.2016, a specific
period is laid down to take decision either completion of the probation
period or extension of the probation period. Thus, the two years’
probation period of the applicant was over on 10.4.2008. Hence, three
months thereafter on or before 10.7.2008 the applicant should have
been informed in writing whether his period of probation was
extended or not. On our query it was informed that the Respondent-
State did not communicate in writing to the applicant that his period
of probation is extended for whatever reasons available. If such a
communication has taken place from the Respondent-State, the copy
of the said letter should have been produced before the Tribunal.
However, such communication is not produced before us. Hence, we
infer and conclude that the provision of clause 5 of the G.R dated
29.2.2016 is not followed by the Respondent-State. Admittedly, two
criminal cases of serious nature are pending against the applicant.
However, so far as the probation period is concerned the Respondent-
State has not terminated the services of the applicant after two years
on account of unsatisfactory service and allowed him to work for more
than 17 years, ie., till today. In view of the above, we pass the

following order:-
ORDER
(a) The Original Application is allowed.

(b) As the applicant has availed leave of 31 days during his probation
period, we direct the Respondent-State to issue the order of
completion of his probation period by counting the period of 31 days
which may extend the period of probation by 31 days.

(c) The order of satisfactory completion of the probation period should

be issued by the Respondent-State within a week.
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(c) In view of the order passed in the Original Application, Misc

Application No.104/2022 does not survive and is disposed of.”

15. We have noticed that in the above referred 2 cases this
Tribunal relied on G.R.s and regard being also had to the facts,
proceeded to grant relief that probation of the applicants could be
deemed to have been completed. Instant case would be governed by
Rule 7 of Rules of 2006. The Rule states that the persons
appointed to any of the posts mentioned in rules 5 and 6 by
nomination shall be on probation for a period of two years.
Probation period may be extended for a period not exceeding one
year. Persons appointed to such posts shall be required to pass the
Departmental Examinations as may be prescribed for the
concerned post. If such person fails to complete the probation
successfully within prescribed or extended period; or does not pass
the Departmental Examination; or is not found suitable for the
post, such person shall be liable for termination from the service
without prior notice. This Rule contemplates 3 contingencies viz.
successful completion of probation, passing the Departmental
Examination and suitability for the post. Between these distinct 3
limbs of the Rule word 'or' is used and hence these limbs must be
read disjunctively. Failure to satisfy any one or more of these
criteria could lead to termination of service without prior notice. In
the instant case the applicant admittedly did not clear the
Departmental Examination within the stipulated 3 chances. As a
consequence, he faced the prospect of termination of his service.
He then approached this Tribunal. As per directions of this
Tribunal Respondent No.1 issued to him a show cause notice dated

11.10.2024. The Applicant then filed the M.A.
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16. Neither Rule 5(iv) nor Rule 10 of Rules of 1975 applies to the
case of the Applicant. Therefore, under these no exemption could
have been granted to him from passing the Departmental

Examination.
17. Rule 9 of Rules of 2006 reads as under -

“9. A person appointed to any of the posts mentioned in
rule number 3, 4, 5 and 6, whether by promotion, transfer,
deputation or nomination shall be required to pass the
Departmental Examination and Examinations in Hindi and
Marathi according to the rules made in that behalf, unless he
has already passed, or has been exempted from passing,

these examinations.”

18. For the reasons discussed hereinabove, we have come to the
conclusion that no case is made out to grant any of the reliefs

claimed in the application.

19. According to the Applicant he has given only interim reply to
the show cause notice because some of the documents necessary
to prepare final reply are yet to be supplied to him. Respondent
No.1 shall supply these documents to the Applicant within
1 month from today. Within 15 days from receipt of these
documents the Applicant shall file his final reply to the show cause
notice dated 11-10-2024.0n receipt of such reply Respondent No.1
shall pass further necessary orders. In case this order goes against
the Applicant, it shall not be implemented for 3 weeks thereafter so
as to afford time to the Applicant to challenge the same in
accordance with law. It would be open to the Applicant to seek
relief under Rule 6 of Rules of 1975 which empowers the
Government to extend, for special reasons, the period prescribed

for passing the examination by one year or more or exempt an
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officer from passing the same for cogent reasons to be recorded in
writing. In case the Applicant seeks relief under Rule 6 of Rules of
1975 Respondent No.1 shall decide the issue on its own merits and
without being influenced by any of the observations
made/conclusions reached hereinabove. The Original Application
and the Miscellaneous Application are disposed of in the aforesaid

terms. No order as to costs.

Sd/- Sd/-
(A.M. Kulkarni) ( M. A. Lovekar)
Member (A) Vice-Chairman

Place: Mumbai
Date : 28.04.2025

Dictation taken by: V. S. Mane
DA\VSM\VSO\2025\Judgment 2025\ Division Bench\O.A.no.1267 of 2024 with M.A.no.652 of 2024.doc
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