IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.869 OF 2024

DISTRICT : THANE
Sub.:- Suspension Period

Shri Yashavantrao B. Gavade. )
Age : 47 Yrs, Occu. Assistant Electrical )
Inspector, R/at B-1202, Athene, )
Lodha Paradise, Majiwada, )

)

Thane (W) — 400 601. ...Applicant

Versus

The State of Maharashtra.

Through Additional Chief Secretary,
Industries, Energy and Labour
Department, Mantralaya,

Mumbai — 400 032.

— Y

...Respondent

Shri Sandip S. Dere, Advocate for Applicant.
Shri D.R. Patil, Presenting Officer for Respondent.

CORAM : Shri M.A.Lovekar, Vice-Chairman

Reserved on : 24.03.2025
Pronounced on : 25.03.2025

JUDGMENT

1. Heard Shri S.S. Dere, learned Advocate for the Applicant and Shri
D.R. Patil, learned Presenting Officer for the Respondent.
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2. Undisputed facts are as follows. The Applicant is working as
Assistant Electrical Inspector. On 14.04.2011, Crime No.54/2011 was
registered against him under Sections 7 and 13 of the Prevention of
Corruption Act. He was arrested. By order dated 27.04.2011, he was
placed under suspension w.e.f.14.04.2011. By letter dated 21.05.2013,
Anti-Corruption Bureau (ACB) informed the then Secretary of the
concerned Department that there was no sufficient material to proceed
against the Applicant. As per opinion of the Law & Judiciary
Department, the order of sanction to prosecute the Applicant was sent to
ACB. Charge-sheet was filed against the Applicant in Special Court at
Thane on 18.07.2014. Said Criminal Case is still pending. In the
meantime, the Applicant made Representations dated 16.04.2018,
18.01.2021 and 21.12.2021. Ultimately, by order dated 02.05.2022, the
Applicant was reinstated. The Applicant made Representations dated
17.08.2022, 15.05.2023 and 23.01.2024 to regularize the period of his
suspension. He claimed that his suspension was wholly unjustified and
at any rate, as per settled legal position, the period of his suspension
beyond 90 days was required to be treated as ‘Duty Period’. However, no
order has been passed so far on any of these Representations. In these

facts, the Applicant has sought following reliefs -

“(@) This Hon'ble Court may be pleased to pass an order that the
prolonged suspension period of Applicant without review is wholly
unjustified.

(b) This Hon'ble Court may be pleased direct the Respondent to pass
an order within two weeks to regularize the suspension period of the
Applicant as per Rule 72 sub rule (1), (3) and (4) treating suspension
period deemed to be duty period with all consequential benefits.”

3. In his Reply, the Respondent has stated that on 26.02.2015, the
establishment of Electrical Inspection Branch has been transferred from
PWD to the Energy Department and accordingly, file of the Applicant is
transferred to the Energy Department. The Suspension Review

Committee directed the Energy Department to initiate Departmental
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Enquiry against the Applicant which has been initiated by issuing a

Charge-sheet dated 19.03.2021. Said enquiry is pending.

4.

It is also not in dispute that Criminal Case against the Applicant

under the Prevention of Corruption Act is still pending.

5.

Learned PO has placed on the record communication dated

27.02.2025 received from Respondent No.1 which inter-alia states.-

6.

“IwRID azgRAM AR, (TsAEw 3@el 3.) T, 9%¢ 9 el B R (9) @ (3) Aefict AR @ T
wenE fetn a@ faa feremd st farE a3 sit.onas At B sRicicl eRlia dRaEt a
sl Aewelidt FEaE gt SeaEmR T gon-an Tmuien sneR st oas At fFetss wetadh

Frafha seawiceia gdict BrRiaE! wvamn Fe MR A e o duend sieen 3ug.”

The Applicant has relied on Judgment of this Tribunal dated

08.10.2021 in OA No0.524/2020. In this case, it is held.-

7.

“It is thus explicit particularly from Rule 72(6) of 'Rules of 1981' that
suspension can be revoked pending finalization of the disciplinary or
Court proceedings and any such order passed can be reviewed by the
competent authority on its own motion after the conclusion of the
proceedings by the competent authority. In other words, there is no need
to wait for the decision in criminal case. In this behalf, the learned
Advocate for the Applicant referred to the Judgment passed by this
Tribunal in O.A.No0.1298/2010 (Innus H. Attar Vs. State of
Maharashtra) decided on 07.03.2011 where in similar situation,
directions were given to decide the nature of suspension without waiting
for the decision in criminal case.

For the aforesaid reasons, the impugned order dated 22.12.2019
declining to decide the treatment to suspension period till the decision of
criminal case is unjustified in law. The competent authority is required
to decide the nature of period of suspension in the light of Rule 72 of
‘Rules of 1981’ in accordance to law.”

The Applicant has further relied on GR of GAD, Government of

Maharashtra dated 09.07.2019 which states.-

“oret fotot : -

frcifa et 3ifteRt | waar-aien et dr @ =i el AEER @i geRiEn
@A ATIRIEHIA AR JBdet R AgeHiaed gelficaer awa Fra folfdd oo smga. st
ICEGAR Al stz glwa 3ite ez (Rfea 3fua . 9%92/2098) #:e A1, Fdte =R f.
9§/02/209% At Rctcen Framen uRwss 98 Fehiat MR FHATA 3.
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We, therefore, direct that the currency of a Suspension Order
should not extend beyond three months if within this period the
Memorandum of Charges/Chargesheet is not served on the delinquent
officer/employee; if the Memorandum of Charges/Chargesheet is served
a reasoned order must be passed for the extension of the suspension. As
in the case in hand, the Government is free to transfer the concerned
person to any Department in any of its offices within or outside the State
so as to sever any local or personal contact that he may have and which
he may misuse for obstructing the investigation against him. The
Government may also prohibit him from contacting any person, or
handling records and documents till the stage of his having to prepare
his defence. We think this will adequately safeguard the universally
recognized principle of human dignity and the right to a speedy trial and
shall also preserve the interest of the Government in the prosecution. We
recognize that previous Constitution Benches have been reluctant to
quash proceedings on the grounds of delay, and to set time limits to their
duration. However, the imposition of a limit on the period of suspension
has not been discussed in the prior case law, and would not be contrary
to the interests of justice. Furthermore, the direction of the Central
Vigilance Commission that pending a criminal investigation departmental
proceedings are to be held in abeyance stands superseded in view of the
stand adopted by us.

A Fdted RN A Keten &, 9§ /02 /2094 =20 FolR sguona ®g FRERAl .
R3 3{RT, 2098 Isa FRATENA 3L AT S 3B, Al Fdid AR B> a B
WHRA BRRNA 3ne wgal Feifd o daa-aisn Qo ari=n Fadia AR ust
TENYA AN Frciareten steien HeHidial aRgd JURTAT e e arEa 2.

9N o0 ;-

9. A NI ARABIA HHA-A Fciaetan @l QricHid JETHAD e v Ad
37Ed.

1) forcifad et Aassiean s gl 3 Afgiizn wetasid et diewelt IS Hoe AWRT
T3l ISTEURIIE 3Met 3108, 319N Hatht Fieiast denurge 3 Algena Feiasma snem 83a Gcias
g2 A6 SAEIR AR Al ot FRAT SenAE (FRO [FAIRAAG) A3t widest-Arzn
TRIER YU AL

ii) e eresta Aaepizn s w3 Afgsi=n Bletasia el dewel J5 e AuRT
U3 SST@ud 30el Slg, 31901 9eboll . Hdlwd SRR 3R UEdl, fleias T BuaiRaR
3 T A A ARG Feiaa e AaewiaEa el weldt dridaE B w5
AURIU U TSavE! HRIAE! FetasmaRE Qo aian 3ud drHRu et S AR 331 /
FEEREY G AL,

1ii) BISER! T fA9wd: crcaud weel efad ot AaewiaR sl dieelt IS ws
AURIY T3 TSENSTEA 3@ Al JMHAB cragaud Hicaieres fetonet HAdeld vendest kemons

3UCTEEl B5e 201 a9 tget.”

8. Rule 72 of the ‘MCS (Joining Time, Foreign Service and Payments
during Suspension, Dismissal and Removal), Rules, 1981’ which is

relevant, reads as under :-
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“7T2. Re-instatement of a Government servant after suspension and
specific order of the competent authority regarding pay and allowances
etc., and treatment of period as spent on duty.-(1) When a Government
servant who has been suspended is reinstated or would have been so
reinstated but for his retirement on superannuation while under
suspension, the authority competent to order reinstatement shall
consider and make a specific order -

(a) regarding the pay and allowances to be paid to the Government
servant for the period of suspension ending with reinstatement or
the date of his retirement on superannuation. as the case may be;
and

(b) whether or not the said period shall be treated as a period
spent on duty.

(2) Notwithstanding anything contained in Rule 68, where a
Government servant under suspension dies before the disciplinary or
Court proceedings instituted against him are concluded, the period
between the date of suspension and the date of death shall be treated as
duty for all purposes and his family shall be paid the full pay and
allowances for that period to which he would have been entitled, had he
not been suspended, subject to adjustment in respect of subsistence
allowance already paid.

(3) Where the authority competent to order reinstatement is of the
opinion that the suspension was wholly unjustified, the Government
servant shall, subject to the provisions of sub-rule (8), be paid the full
pay and allowances to which he would have been entitled, had he not
been suspended:

Provided that where such authority is of the opinion that the
termination of the proceedings instituted against the Government
servant had been delayed due to reasons directly attributable to the
Government servant. it may, after giving him an opportunity to make his
representation within sixty days from the date on which the
communication in this regard is served on him and after considering the
representation, if any, submitted by him, direct, for reasons to be
recorded in writing that the Government servant shall be paid for the
period of such delay only such amount (not being the whole) of such pay
and allowances as it may determine.

(4) In a case falling under sub-rule (3), the period of suspension
shall be treated as a period spent on duty for all purposes.

(5) In cases other than those falling under sub-rules (2) and (3),
the Government servant shall, subject to the provisions of sub-
rules (8) and (9), be paid such amount (not being the whole) of the
pay and allowances to which he would have been entitled, had he
not been suspended, as the competent authority may determine,
after giving notice to the Government servant of the quantum
proposed and after considering the representation, if any,
submitted by him in that connection within such period which in
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no case shall exceed sixty days from the date on which the notice
has been served, as may be specified in the notice.

(©) Where suspension is revoked pending finalisation of the
disciplinary or court proceedings, any order passed under sub-
rule (1), before the conclusion of the proceedings against the
Government servant, shall be V reviewed on its own motion after
the conclusion of the proceedings by the authority mentioned in
sub-rule (1), who shall make an order according to the provisions
of sub-rule (3) or (5), as the case may be.

(7) In a case falling under sub-rule (5), the period of
suspension shall not be treated as a period spent on duty, unless
the competent authority specifically directs that it shall be so
treated for any specified purpose:

Provided that if the Government servant so desires, such
authority may order that the period of suspension shall be
converted into leave of any kind due and admissible to the
Government servant.

Note.- The order of the competent authority under the
preceding proviso shall be absolute and no higher sanction shall
be necessary for the grant of -

(a) extraordinary leave in excess of three months in the case
of a temporary Government servant; and

(b) leave of any kind in excess of five years in the case of
permanent Government servant.

(8) The payment of allowances under sub-rules (2), (3) or (5), shall
be subject to all other conditions under which such allowances are
admissible.

(9) The amount determined under the proviso to sub-rule (3) or (5).
shall not be less than the subsistence allowance and other
allowances admissible under Rule 68.”

Rule 72(1) mandates that on reinstatement of suspended
employee, the Competent Authority has to pass an order as to how
period of suspension is to be treated. Under Rule 72(6), the order
passed under Rule 72(1) before conclusion of proceedings has to be

reviewed on conclusion of proceedings.

9. In view of admitted facts, the law laid down by Hon’ble Supreme
Court and the view consistently taken by this Tribunal, the Original

Application is allowed in the following terms. The Respondent is directed
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>

to decide, in the light of Ajay Kumar Choudhary (supra) and ‘Rule 72(1)
of ‘The Maharashtra Civil Services (Joining Time, Foreign Service and
Payments during Suspension, Dismissal and Removal) Rules, 1981’, how
period of suspension of the Applicant is to be treated, within three weeks
from today. The decision so taken shall be communicated to the

Applicant within seven days therefrom. No order as to costs.

Sd/-
(M.A. LOVEKAR)
Vice-Chairman

Mumbai

Date : 25.03.2025
Dictation taken by :
S.K. Wamanse.
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