1 O.A. No. 433/2022

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI,
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 433 OF 2022

DISTRICT : HINGOLI
Prakash s/o Bhimrao Kamble, )
Age : 41 Years, Occu. : Service,
R/o. Plot No. 24, Samrat Ashok Housing
Society, Near Pethe Nagar, Bhavsingpura,
Aurangabad, Tq. Dist. Aurangabad.

~— — — —

APPLICANT
VERSUS
0l. The State of Maharashtra, )
Through Charity Commissioner, )
Maharashtra State, 3@ Floor, 83, )

Dr. Annie Besant Road, Worli, Mumbai-400018)

02. The Assistant Charity Commissioner,)
Hingoli Division Hingoli, Office at Plot No. 3,)
Naik Nagar, in front of Collector Office, )
Hingoli, Tq. Dist. Hingoli-431513. )
. RESPONDENTS

APPEARANCE : Shri K.B. Jadhav, Counsel for Applicant.

: Shri D.M. Hange, Presenting Officer for
respondent authorities.

CORAM : Shri A.N. Karmarkar, Member (J)
RESERVED ON : 19.03.2025
PRONOUNCED ON : 21.03.2025

1. By filing present Original Application, this applicant
is seeking relief of quashing and setting aside impugned

communication dated 10.07.2018, thereby respondent
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authorities refused to accept the prayer of change in date of birth
of the applicant. The applicant has also prayed for direction to
the respondents to reconsider the claim of the applicant for

correction of date of birth.

2. The applicant was appointed as Supervisor on
25.06.2014 in the office of respondent No. 2. As per available
record, the date of birth of applicant came to be recorded in the
service book as 25.06.1976. Immediately after joining the service
but within five years of joining, the applicant has submitted
application dated 15.04.2015 for correction of his date of birth in
the service record as 25.12.1979 instead of 25.06.1976. Birth
certificate issued by Gram Panchayat Shendurjana (More) and
Government Gazette dated 04.08.2011 were also attached.
Subsequently, the applicant has again submitted applications
dated 30.05.2016, 21.09.2017 and 31.03.2018 for correction in
his date of birth. He has also pointed out that date of birth of his
elder brother is 01.08.1975 and date of birth of the applicant is
25.06.1976, which is not possible. On receipt of applicant’s
application dated 31.03.2018, respondent No. 1 issued impugned
communication dated 10.07.2018 and arrived on wrong
conclusion. While rejecting the claim of application, the

provisions of relevant rules are not considered by the respondent
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authorities that the application is filed within five years. Thus the

applicant has prayed to allow the present Original Application.

3. Respondent Nos. 1 and 2 have filed affidavit in reply.
According to them, the connection about appointment of the
applicant as Supervisor on 25.06.2014 is incorrect. He was
appointed as Inspector on 09.07.2014. According to the
respondents, the applicant has produced all the documents
relating to date of birth as 25.06.1976 at the time of his
appointment. The applicant had not given any explanation as to
why he has not filed application for correction of date of birth for

so many days.

4. The applicant has filed rejoinder affidavit. He has
submitted that in Original Application he has wrongly mentioned
that he was appointed as Supervisor. His date of appointment is
25.06.2014 on the post of Inspector. According to the applicant,
he has produced transfer certificate (TC) at the time of his
appointment in the year 2014, in which the date of birth is
mentioned as 25.06.1976. According to the applicant, he has
realized the mistake in his date of birth after one year of joining
the service. So immediately as per the provisions under Rule 38

of Maharashtra Civil Services (General Conditions of Services)
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Rules, 1981 (for short the Rules of 1981), he moved an
application dated 15.04.2015 along with birth certificate dated
19.05.2004 issued by the Gram Panchayat Sendurjana (More),
Tq. Mangulpeer, Dist. Washim and Government Gazette dated
04.08.2011 (page Nos. 13 and 14 respectively). Learned counsel
for the applicant has submitted that without considering the
record, his claim for correction in date of birth is rejected by the
respondent authorities. Secondly, the application requesting
change in date of birth was filed within one year of joining the
service. In support of his submissions, learned counsel has relied
on the decision of Hon’ble High Court of Bombay in a case of
Vasudha Gorakhnath Mandvilkar Vs. City and Industrial
Development Corporation of Maharashtra Ltd., 2008(5) Mh.L.J.
147. The said order of Hon’ble High Court was challenged by the
CIDCO before the Hon’ble Supreme Court. Said order in a case of
CIDCO Vs. Vasudha Gorakhnath Mandevlekar, (2009) 7 Supreme
Court Cases 283 is also referred by learned counsel for the
applicant. Learned counsel has also relied on the judgment of
Principal Seat of this Tribunal at Mumbai in O.A. No. 490/2021

(Shri Ghanhasham K. Patil Vs. The State of Maharashtra and Ors.).

On the other hand, learned Presenting Officer has

submitted that documents showing date of birth of the applicant
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as 25.06.1976 at the time of joining service. The applicant has
not placed on record SSC Board certificate along with the present
Original Application. She has also submitted that birth
certificate from Gram Panchayat seems to have been obtained on
19.05.2004 i.e. after 28 years. Learned P.O. thus prayed for

rejection of present Original Application.

5. I have heard Shri K.B. Jadhav, learned counsel for
the applicant and Shri D.M. Hange, learned Presenting Officer for
the respondent authorities. Both the parties have submitted as

per their respective contentions.

6. The applicant has come with a case that within one
year from the date of joining the service he has filed application
to his office for change in his date of birth in the service book as
25.12.1979 instead of 25.06.1976. Secondly he has come with a
case that subsequently he has forwarded some representations
for allowing his earlier request. The respondent No. 1 has come
with an erroneous conclusion while passing the impugned order
dated 10.07.2018 that there is delay in filing application for

correction in date of birth.

On the other hand, respondents have come with a

case that the date of birth of the applicant as 25.06.1976 was
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recorded on the basis of documents showing his date of birth as

25.06.1976 at the time of joining the service by applicant.

7. It is undisputed fact that the applicant was appointed
as Inspector on 09.07.2014. It is also undisputed that the
applicant has filed application for correction in date of birth
subsequent to joining his duties. On perusal of the applications
dated 15.04.2015 and 21.09.2017, the contentions were raised
by the applicant that his date of birth as 25.06.1976 was wrongly
recorded in the school record due to illiteracy of his parents. He
has also contended in his application that his date of birth as
25.12.1979 was recorded in Government Gazette. The present
applicant has not mentioned about birth certificate obtained
from Gram Panchayat in his applications dated 15.04.2015 and
21.09.2017. Subsequently, the applicant seems to have
mentioned about having birth certificate from Gram Panchayat in
another application dated 31.03.2018. The applicant seems have
conveniently avoided to mention in the present Original
Application as to on what basis his date of birth as 25.06.1976
was recorded in the service book. The respondent Nos. 1 and 2
have contended that while joining the service, the applicant had
produced documents showing his date of birth as 25.06.1976.

The applicant has also not filed his school record or SSC Board
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Certificate in the present Original Application for the reasons
best known to him. Therefore, the original service book of the
applicant was called. It appears from the first page of service
book that the date of birth as 25.06.1976 was recorded on the
basis of SSC passing certificate. This page bear signature of
present applicant and Assistant Charity Commissioner, Hingoli.
So it is clear that on the basis of school record, the date of birth
of the applicant was recorded in the service book. The main
contention of the applicant is that he has filed application for
correction in his date of birth in the service book as required by
relevant Rule 38 (2) of the Maharashtra Civil Services (General

Conditions of Services) Rules, 1981.

8. The applicant has mentioned in his representation
dated 31.03.2018 that he has obtained birth certificate from
Gram Panchayat Shendurjana (More), Tq. Manglurpir, Dist.
Washim and on that basis, he got corrected his date of birth in
the Government Gazette dated 04.08.2011. It appears that the
alleged entry of birth i.e. 25.12.1979 was taken on 19.05.2004 as
per the birth extract issued by the Gram Panchayat (Annexure A-
2 coll.,, page No. 13 of paper book). The applicant has not
explained as to why this birth date was recorded after more than

28 years and which documents were produced before the Gram
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Panchayat while taking entry. If birth extract which was
obtained in May, 2004 and Government Gazette copy dated
04.08.2011 were available with the applicant much before joining
his service, but he has not brought it to the notice of concerned
department at the time of joining. On this basis itself, the claim

of the applicant does not appear to be bona-fide.

9. So far as claim of the present applicant is concerned,
the provisions of Rule 38(2) of Maharashtra Civil Services
(General Conditions of Services) Rules, 1981 need to be
reproduced :-

“38. Procedure for writing the events and recording the
date of birth in the service book:

(1) i el

(2) After the commencement of Maharashtra Civil Services
(General Conditions of Services) (Amendment) Rules, 1981
while recording the date of birth, the following procedure
should be followed :

(a) e e

(b)  After an entry of date of birth is recorded in a
service book no alteration of the entry shall be
allowed, unless it is known, that the entry was
due to want of care on the part of some person
other than the person in question or is an obvious
clerical error :

Provided that, for the contingencies specified in
this clause, the application shall not be
entertained after a period of one year commencing
from the date of his entry in the Government
service.
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Instructions. (1) If the Government servant applies
to change the date of birth, the Head of Office
shall verify that the date of birth mentioned in the
documents submitted as per the clause (a) of sub-
rule (2) of this rule, by the concerned Government
employee at the time of appointment to the office,
for recording date of birth and the actual entry of
date of Birth recorded in the service book are
different.

(2) If a discrepancy is noticed in record as per the
instruction (1), the Head of department shall
record the correct date of birth as per the
provisions of clause (a) of sub-rule (2) of this
rule.]”
So it is clear from the aforesaid provisions that any
alteration of entry of date of birth is not permitted, unless it is
known, that the entry was due to want of care on the part of

some person other than the individual in question or is an

obvious clerical error.

10. Learned Presenting Officer has also submitted that
entry of date of birth of the applicant was taken in his service
book on the basis of school record submitted by the present
applicant at the time of joining the service. So his claim cannot
be allowed. In support of his submissions, learned Presenting
Officer has placed reliance on the judgment of the Hon’ble High
Court of Bombay in W.P. No. 6847/2024 (Shri Dnyaneshwar
Baban Katkar Vs. The Director General and Inspector General of

Police, Mumbai and Anr.), delivered on 22.01.2025.
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Learned counsel for the applicant has submitted that
this citation is not helpful to the applicant, as the petitioner in
that matter has sought correction in date of birth after spending

considerable time of service or close to his retirement.

It cannot be ignored that there is a specific provision
pertaining to correction in date of birth in service record as per
Rule 38 of the Rules of 1981. It is apparent that the date of birth
of the present applicant as 25.06.1976 was recorded in the
service book on the basis of school record/ T.C. furnished by the
applicant at the time of joining his services and therefore, it is
not the case that entry was due to want of care on the part of
some person other than the present applicant.  The Hon’ble
High Court also held in a case of Shri Dnyaneshwar Baban
Katkar (Cited supra) that if a government employee seeks change
of date of birth to mean that he was younger than what he
claimed at the time of entry in service, it can have bearing on the
issue of eligibility itself. The Hon’ble High Court in para No. 17
has held as under :-

“17. In such cases, where a government employee seeks to
change his/her date of birth in the service record after spending
considerable time of service or close to his retirement, where
postponement of the date of birth is asked, it is obvious that it has
far reaching effect, if permitted. If a government employee seeks
change of date of birth to mean that he was born on a later date,
compared to the date of birth recorded in his service book, it
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means that on the date of his appointment he was not of a
particular age and was younger than what he claimed at the time
of entry in service. In a given case, this can have bearing on the
issue of eligibility itself. Also, when a government employee
claims that he was born on a later date, it obviously has an effect
on seniority at the time of appointment. In a given case, where a
batch of employees is appointed on the same date, the seniority
may change and such change in service book can adversely affect
seniority of other co-employees. Also, the aspect of the concerned
government having to pay him salary for longer period than what
was expected at the time of entry in service, also needs serious
consideration. If a government employee was younger during his
tenure, he might not be considered for certain benefits, which, in a
given case, might have been already availed and enjoyed. These
are some of the situations and effects that are relevant in our
opinion, when a government employee says that he was born
later than the date of birth recorded in his service book. Needless
to mention that this is not an exhaustive list of possible situations.
In our opinion, such situations must be avoided and therefore
requests for change in date of birth beyond reasonable time
should not be permitted. In the present case, it is 5 years under
the applicable rule.”

The applicant has also contended in his rejoinder

affidavit that at the time of his appointment in the year 2014 he

produced a copy of TC wherein the date of birth as 25.06.1976

was recorded. In this connection, para 4 of G.R. dated

03.03.1998 needs to be reproduced :-

“4. R 38(2) FAR AAYHHA STEHAARS AlGiadlEl A FHA(D 2 A IR
FHelel BERTEN GRIA AUREH SEAARIS [Gad Sl Qe ASCATRN AU fbal
i TR FHATUEHHE FAG(detell SEAARIS AAGZABA AR Jd d AR
SEAARIH TR T 9 AAA 31 el 3uet 308, 2RI 30a 3 @A 3d 3@
B, AT B! ST JAUTA fehdl AT T2 THAUTAA fGeieht TeaRiA a
STeH - AGABIA G IAicl! SEAARIA (Hee! 3R e Sled - Aledsid alaidetett

SEAARI [SRIHIFAR Fiebnet (et At Gidebd &lie €Ol 3aeAb 33, U3g 31 LRl AT
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FHHA-AD s T AR AlGdgtd @ 3RS d & ale SeeNde! dact 3R A
TEAA MEI A A IRFA A 3¢ A JA FAD (2) (UH) FAR SR
Rt dilg duanaEa sRiad wvd TR, SeR-Hg Alcagiilc AR auHaEl &t
Al Fea:d I el g, A B Hwel HEd T § Teramid AagRasnd

atefaear e gHAA HRAl AR ATE! AT AT Hedall HHA-AA 3Hal AR A
B = ”

It says that if date of birth in ‘School Leaving
Certificate’ and date of birth in birth extract are different, then
entry in birth extract is to be considered for taking its entry in
the record. It is also clarified in the said clause that if entry of
birth is taken in the Birth Register at the time of birth, then and
then only the said entry of birth needs to be considered for

recording in the service record.

In view of the discussion in the forgoing paras, it
would be difficult to accept the contention of the applicant

regarding change in date of birth in service record.

12. The applicant has also tried to raise contention that
the date of birth of his elder brother is 01.08.1975. So the date of
birth of the applicant as 25.06.1976 is not possible. But this
contention has no relevance. So far as the issue involved in the
present matter is concerned, the applicant has also relied on the

decision of Hon’ble High Court of Bombay in a case of Vasudha
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Gorakhnath Mandvilkar Vs. City and Industrial Development
Corporation of Maharashtra Ltd., 2008(5) Mh.L.J. 147. It seems
that the said judgment of Hon’ble High Court was assailed before
the Hon’ble Supreme Court and its citation CIDCO Vs. Vasudha
Gorakhnath Mandevlekar, (2009) 7 Supreme Court Cases 283 is
also referred by learned counsel for the applicant. In that matter
the contention of petitioner was that she informed Respondent
No.1 at the time of joining her service that she was born on 2nd
October, 1950. She has filled up a form which is a part of her
service record. That form shows her date of birth as 2nd October
1948 corrected to 2nd October 1950. The form is typewritten,
correction is handwritten. It is by way of interpolation in the
year, due to which, the first Respondents called upon the
Petitioner to furnish true copies of the documents to show her
date of birth. So the facts in that matter appear to be different
and cannot be made applicable to the case of the applicant. The
applicant has also relied on the judgment of Principal Seat of this
Tribunal at Mumbai in O.A. No. 490/2021 (Shri Ghanhasham K.
Patil Vs. The State of Maharashtra and Ors.). In that matter the
department had initially made correction in date of birth and
subsequently it was cancelled. Even in that matter the enquiry

about authenticity of entry of birth was made and Tahsildar has
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informed to Senior Police Inspector. So the facts in this matter

are also different and it is not helpful to the applicant.

13. The discussions in foregoing paragraphs lead me to
say that there is no reason to interfere with the impugned order
dated 10.07.2018. Therefore, the present Original Application

deserves to be dismissed. Hence, the following order :-

ORDER

(i) The Original Application stands dismissed. There shall be

no order as to costs.

(i) The original service book shall be returned to the learned

Presenting Officer forthwith for forwarding to concern

department.

(A.N. Karmarkar)

Member (J)
PLACE : Aurangabad
DATE :21.03.2025
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