IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
ORIGINAL APPLICATION NO.1437 OF 2024

DISTRICT : THANE

Shri Ganesh Lalchand Tartare,

Age 57 years, Professor, Sir J.J. School of Art,
Dr. D.N. Road, Mumbai -1

R/o 604, B-Wing, Rachana CHS, Kalyan Nagari,

~— N N N

Sanglewadi, Kalyan (W), District Thane ..Applicant

Versus

1. The State of Maharashtra,
Through Principal Secretary,
Higher & Technical Education Department,
Mantralaya, Mumbai 400032

~— e N —

2. Dr. Santosh Kshirsagar,
Age adult, occ. Lecturer,
Sir J.J. Aplied Art College, Dr. D.N. Road,
Mumbai-1

— e N —

..Respondents

Shri A.V. Bandiwadekar — Advocate for the Applicant
Shri A.J. Chougule - Presenting Officer for the Respondents

CORAM : Shri Atulchandra M. Kulkarni, Member (A)
RESERVED ON : 3rd March, 2025
PRONOUNCED ON: 12th March, 2025
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JUDGMENT

By the above OA the applicant has sought following reliefs:

(a) By a suitable order/direction, this Hon’ble Tribunal may be
pleased to set aside the impugned order dated 15.10.2024 passed by
the Respondent No.1 [EXHIBIT-A) under which he entrusted to the
Respondent No. 2 the additional charge of the post of Director,
Directorate of Art [M.S.], Mumbai, ignoring the legitimate claim of the

Petitioner thereto.

(b) By a suitable order / direction, this Hon'ble Tribunal may be
pleased to hold and declare that in the light of the provisions of the
Government Circular dated 5.9.2018 that the Petitioner was / 1is
entitled for the additional charge of the post of Director, Art
Directorate, [M.S.], Mumbai, in preference to the Respondent No. 2
and accordingly the Respondent No. 1 be directed to issue in favour of
the Petitioner the order to that effect within a period of one week from
the date of the order of the Hon'ble Tribunal with all

consequential benefits.”

The Aurangabad Bench of this Tribunal is hearing one OA

No.1282/2024 filed by Ramesh Subhash Wadje on the same issue.

However, since [ have heard the present OA completely, I am proceeding to

pass the order.

3.

Also, Respondent No.2 though served, remained absent. It is to be

noted that affidavit in reply dated 18.12.2024 is filed by Nagesh

Machindra Waghmode, working as Controller of Examination in the office

of Director of Arts, MS, Mumbai, on behalf of Respondent No.1, who is

working under Respondent No.2.
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4. Ld. Advocate for the applicant contends that applicant is senior to
respondent no.2 who has been asked to look after additional charge of the
post of Director, Art Directorate, Mumbai. He states that respondent no.2
is just Lecturer whereas the applicant is full- fledged Professor. Based on
the office note which is annexed to affidavit in reply dated 18.12.2024 filed
by Nagesh Machindra Waghmode, Controller of Examination in the office
of Director of Arts, Mumbai on behalf of respondent no.1, the Ld. Advocate
for the applicant contends that the candidate was predetermined by the
Hon’ble Minister and the office note was moved in that fashion. However,
said office Note No.l1 also mentions at para 4 page 76 of OA that the
applicant is eligible in terms of Govt. Circular dated 5.9.2018 to be
handed over the said additional charge and that if he is to be superseded,

reasons for the same will have to be noted.

S. Relevant portion of para 4 of Office Note No.1 reads as under:

“oy. AN 2R fI9RI SURTe TMie3id dedien =R HRadl, daid
JITIS, WAl g Brier TSR Aredrhs AfTRET HRIMR Fgfaol
32D 3TE. Brel s HATRIS DRI/ BHART FHT STaex =]
YHIT FfARFT HRIVR &GIET I ¥, Fdid U Faet IifaRad
SRIURTAG] $1 3T A A SEl HRY AMNCIIH THg Rl
AP e, ATIAR 3™ TS BRI Id DI, . FAN RAFR 7
SITGTEATAT AT IGTIR AR .1, YA B3l ASIAenesd, Jas Y BRI
31, T IO TH-R0 4g900-999400 FoD! IATe. Al A eRANR
JITUET TS THIRINES ATDTRI T AATRITS 37Tl
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3. | 3fEHRE A s Aaifores TR / UeRIIuaTl Tgmta feaie | Aafegeitan
®. 3@t featie
9 | it fa. 3t e G.D.Art, | 3tiEew, @t ol | st Q1| 30 54,
MFA a i¥epey FAplaanet, | uewR &etie of. | 029
PLD. | oW 0§.R099 URE
BRI
R | fLmugHEass | G.D.Art, | e, AHB Bl | STl 1|30 v,
MFA a 3tepou Fgtfaae™, | usaR feetisn 2009
B! JAHSNAOR 09.09.2090
URIA BERA
3 | 21 dva et G.D.Art, | TeAWb, HAl Q1@Tb | qeAUD a0 | 30 54,
MFA aivlet feter, W SN, | werER e 96, | R0
Ph.D’. St. @el FARIAAEE, | 08.209¢ TRHA
Hag BRI

qfY, sft. fa.ST. 9, I fedid ¢ TCaR, 028 AT 3T AN
HAESSTAT, IABIT bl T by FeTdemesd, TRYR AT YETaR GG
DHRUYT AT 3T, 211, THIT AT TS B AT, MBI Heal I AfHhed
HEIIETd, B GHSIIR YY HRIRG M. WX Sle! ARHRI I+

3PH ANTYR T BAY] FHSHTR YT FESTAT UTe HRIYR AT

JATSH, Bl TSI AT gl FIfART HRIYR Fiedl SrHe.

QS T |l SFH AR @ BT GHSTR A2 498 A9 a1

FNS. Sl GdY IRANR IR JAToTSS S5 aAT UTEdUdh, Bl

RB1erep gR1Evr Q9N ¥R S, ol ARG, Y5 AT UGTIR BRI

3G} &M, ORI TRAR & WA YRR fA9ITed] SURI 9& ANiG3id

TR WD, sl HaTes-Iesd T YT cIRex BRIYR SUATATS! TS

ST 39 ared. &1, TR 7 f3Hid 30 S, 03y Sl MO MHATIIaR

AT Bl JRd. 3. TR AT e ARG Aol SR AR
AR HIa Helfdenay, J98 J2Ae Uremd a1 usre JAfiRed SRR
ACRT XU SUITT 3] 3ATe. AR T JaiHed Sl FdIy
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SRATR & AT G, Fe] ATAHS [THRT TR AR .S IuIIra

51 AEIIEed, Has J2Ies [AURTIE A1 yarar SfiRed SRR qregRe]
BT QU 3T 8. Sl Wal¥ &RANR g fad 30 T3, 2034 RS
FRITIIHTITER A1 8id 3f2d. €. FdIY &RATR Jidihs Adad
Tl JARTRET BR—IAR ST FTATUE HIIS ST O BRT
AT SIS SIS &1, fa. 2T, Aiges g &1, 32T UIY ISl 8 3ThH ANTR g

BAUT AYTSITTR I BRRG AT, I ORI AATUS S a9l i

TSI Has I THAHS JhTdhs AdTAD, Bl HAIGAISY IT UG

IR HRIMR 7 Q01 B 919 FHL o 31dhed. dTy, &, RN § 4as
DI 3G < S FAIY &REANR JiegTiel] Yariss 3fed.”

6. Further in para 6 of the said office note it is also proposed that post
facto sanction of the GAD should be taken for inclusion of respondent
no.2 deviating the rules as directed by the Hon’ble Minister. Moreover, the
view of the GAD will have to be sought on the feasibility of handing over

the additional charge of Director to respondent no.2.

7. Apparently as reflected in the noting the view of the GAD is sought
and GAD has opined that the applicant would be the right candidate to
hold the additional charge of the post of Director.

8. The learned Advocate for the Applicant relies upon para 2 of the
Note No.21 dated 17.10.2024 (page 87 of OA) which reads as under:

0. HAIGH, BA WATGHNGY, TeRT I, Hds AT ygral SffaRad

SRR FfquarEed aad, . Ioiid {8 g Jivied sRTo el IaTa®,
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B HATHAGY, AT IGTT R BRIHRTA] BISTELT BRAR R

QU] T F1GR B3l I1dl, A1, H41, I g o B18701 AT Wi
T freer fae.

gl dAdu efRApR, sficwda Jidt wrEizFEd, S o fEae kads
RNTANEA AWPETE, BAT AT AT THIE RAE qAd T Tiad! freebetes rHa:
A UFEl, (A q@ FIA) A olel T RAGAR el A, Bl
AT A TS AR® BRHR R AR IS TUATE 3162 dAlehles

3t flbifa saa”

9. It is stated that as a special case the respondent no.2 was asked to
look after the additional charge of Director as per the orders of the Hon’ble

Minister, Higher & Technical Education, as reflected above.

10. Ld. Advocate for the applicant further contends that nowhere in
whole noting from note no.1 to note no.21 between 11.10.2024 and
17.10.2024 there is mention about any reason not to nominate the

applicant.

11. Ld. Advocate for the applicant submits that the applicant has
excellent track record and ACR. So overlooking him is patent breach of
the Govt. Circular of 5.9.2018. Ld. Advocate for the applicant concludes
his submissions and prays that OA may be allowed and necessary reliefs

may be granted in terms of prayer clause (a) and (b) of the OA.

12. Ld. PO submits that OA No.1282/2024 has been filed by Shri
Ramesh Suhas Vadje at Aurangabad Bench of this Tribunal, who is senior
to the applicant. Present OA No.1437/2024 is filed on 29.10.2024. OA at
Aurangabad Bench has been filed earlier to the present OA. It may be
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mentioned that Shri R.S. Vadje is serving as Dean, Govt. Arts College,
Aurangabad since 2017. Further Shri V.D. Sable, who is inter-se senior
most amongst the three, has served as Dean, Govt. Arts College, Nagpur
since 2011 and is continued there. Ld. PO relies on GAD Circular dated
5.9.2018, para 2(1) of which reads as under:

“.  SWRITT IR foaRTd 89, JIfaRed RIYR HIomg SugTd ITd]

ARIGHIT e TSI ARG Th LT QU A AR -
9  HERTE ARRI a1 (@a9) M, 9_¢q Adis Frad g TER
ANHII HHAIbS ATl Weedl YareidRad gl qara
SIfAIRFT HIRIUR FU(IUITT AT, 371 B T R Fq3edl yard
3Rt BRIMR, TebTel YR 1Y AU, RINTHII HId g fhe
SET TG AR AT BIITSAAN S, T Heeiies Fald Haroiss,
WAl T PRI ARTHRY/BHAIIBS AU AT, ST 3

JMTPRY/HHART IUGE TS AU AT IS S ISl
T ATl a1 oIS SISHRY/HHAIAT IR T SRR <01
gTgT. HTE! Feges Al SIS BRI/ BHART AT STdex T
RS JARA HRYR EIME] 3RS a8 Fdid SIS ]
IR BRIMRTETST BT YT 32 AT Sdl R AT
THE PHRIEI.

Q) IIRET PRIYR TS ST IABRY/ HHAR, AT J YaTed] heie

g SEEERITE, IR JfIRad dRIYR Gudaedl ISl bad d

STETEETIT UR UTg 3The3 AT Fe i~ WIARSTAT BRIl



8 0O.A. No.1437 of 2024

3) WG A d Fehs oed O, WRNe  faurmn

IS dGANe  Red  dem@r  IfRe dRIMR
SUATHRAT, IR () TAR T BRASATT FTBRY/ HHART IUFE
TG IR dedl, TRINIDHIG U ST TGS e 3
BRGNS T Heliies TS F AT BRI/ HHATITT

o N € N\ aN C N\
[AdIX pXdl dged. d\d, S Uhl Tolegdld Udhd hIglAY JAHA

3RS S Al Needredl BrIleaie AfTBRI/ A=A

IfReT PR IvIEEd faR HRar s, JAT, I BRI,
IR PRIVR (ST TR/ BHAR, AT Ja yaredl beied g
SHEERNE 1 Yar™l Had g S[AEEl IR UG 3dbe ATl
BEIERIRIRCISNSLIEAIEIN

%) furfia el go e AUHRY/ HHar=id TR HRIYR

e es Qe ¥ad<d1 f[urii diaiiar g9d gevard a1 faurig
NPT TSU®l  AUOITET IR TSI, 3730
3B/ HHATIIT TR BRIHR SUITT TS 7.

y) 3rfciRed PRIAR faeies R ug AITSH WRUITE HRIATE! Heferd
EEIRCAPACHINISIENCIR

£) BRI AR JdT (da) F1a9, 9j¢q 7l s yg TaR aifaRad
/{2y da9 IvarEeHid o QUi dJelded! fadiear e

JMSRITTAR YRS f[AWRT HRIaTe! Br1ar.”

13. Ld. PO relies on the judgment and order dated 17.11.2022 passed
by this Tribunal in OA No.764/2022 Sharad Subhash Sagare Vs. The
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State of Maharashtra & Ors. In that OA No.764 /2022 the applicant had
challenged the order dated 20.7.2022 whereby respondent no.1 had given
additional charge of the post of Assistant Engineer (Quality Control),
Sangli to respondent no.3. The respondent no.3 was working as Sub
Divisional Engineer (Quality Control) at Kolhapur. The applicant was
senior to respondent no.3 and ought to have been given the charge in
terms of the above referred Govt. Circular dated 5.9.2018 but it was given
to junior person. Ld. PO relies on para 9 of the said judgment, which is

reproduced below:

“9. Indeed, the Applicant has no vested right much less legally
enforceable to ask for Additional charge of another post since it is
prerogative of the Head of the Department. In present case Head of
the Department i.e. the Executive Engineer has recorded reasons for
not giving additional charge to the Applicant which does not affect or
alter any service condition of pay and allowances, status etc. of the

Applicant.”

14. Ld. PO further submits that the process of selection of right
candidate through MPSC is still on.

15. It is to be noted that the post of Director, Art Directorate is being
handled as additional charge since 1.7.2004. As such the post has not

fallen vacant recently.

16. I have heard both the sides and perused the papers. [ have also
gone through the judgment and order dated 7.5.2024 passed by this
Tribunal in OA No0.1226/2023 Dr. Ajay Sahebrao Chandanwale Vs. The
State of Maharashtra & Anr., and the judgment and order dated
11.7.2024 passed by the Hon’ble Bombay High Court in W.P.
No.7249/2024 Dr. Deelip Mhaisekar Vs. Dr. Ajay Sahebrao
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Chandanwale & Anr., both in connection with similar issue related to
appointment of Director of Medical Education and Research between the
original applicant Dr. Ajay Sahebrao Chandanwale and Dr. Deelip

Mhaisekar-original respondent no.2.

17. It may be noted that the feeder cadre for the post of Director, Art
Directorate is that of Professor and Deans to various faculties. The
respondent no.2 in present OA is admittedly a Lecturer in Sir J.J. Applied
Art College, Mumbai and not a Professor/Dean. As is known the post has
not been substantially filled up since the year 2004. The office note
brought on record by the Ld. PO also clearly states that the Hon’ble
Minister, Higher & Technical Education has instructed to appoint
respondent no.2 as Director, Art Directorate as a special case. It is also a
settled position that guidelines mentioned in the GAD Circular dated
5.9.2018 do not confer any right, much less legally enforceable right, upon
the applicant to challenge the impugned order dated 15.10.2024. The
entire case is based on only one issue: what procedure or rules of handing
over charge of any post to Government servant are to be followed. It is
admitted that though there are no specific rules, certain procedure has

been laid down by way of guidelines in circular dated 5.9.2018.

18. Though there is no bar in giving the junior, additional charge, than
to the person who is senior, it cannot be done arbitrarily, randomly in
Government service or in a pick and choose manner. Similarly, being
senior one does not get the right to hold the additional charge of a
particular post. However, handing over of additional charge to a person
who is below in rank and also not from the feeder cadre is a kind of
upliftment of his position in his regular cadre. On this point, the
judgment of the Hon’ble High Court in Dr. Chandanwale (supra) is also
distinguished. Therefore, guidelines in circular dated 5.9.2018 need to be

followed in letter and spirit in the above background.
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19. I have very carefully gone through the noting starting with Note No.1
dated 11.10.2024 and ending with Note No.22 dated 17.10.2024. Various

important contents of these notings have been already quoted above.

20. Any additional charge should essentially serve as a stop-gap
arrangement. However, in the case of Director, Art Directorate, the
additional charge is continued from the year 2004. Respondent no.2 may
be very competent to discharge the functions under the additional charge,
though I am not in a position to pass any remarks on his capability or
compatibility. However, it is clear that the persons in between who had no
bad record were not considered and no reason for giving this additional
charge to the current incumbent by superseding them are recorded. I am
of the view that the entire process reveals arbitrariness on its face. I rely
on the judgment of the Hon’ble Supreme Court of India in East Coast
Railway & Anr. Vs. Mahadev Appa Rao & Ors. (2010) 7 SCC 678
wherein it has been unequivocally emphasized on ‘Application of Mind’
and recording of reasons by ‘Public Authority’ so that there is no scope of
arbitrariness in taking decisions. The Hon’ble Supreme Court of India had

observed the following:-

“There is no precise statutory or other definition of the term “arbitrary”.
Arbitrariness in the making of an order by an authority can manifest itself in
different forms. Non-application of mind by the authority making an order is
only one of them. Every order passed by a public authority must disclose
due and proper application of mind by the persons making the order. This
may be evident from the order itself or record contemporaneously
maintained. Application of mind is best demonstrated by disclosure of mind
by the authority making the order. And disclosure is best done by recording
reasons that led the authority to pass the order in question. Absence of

reasons either in the order passed by the authority or in the record
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contemporaneously maintained, is clearly suggestive of the order being

arbitrary hence legally unsustainable.”

21. I am of the view that respondent no.1 has not been able to make
regular appointment to the important post of Director, Art Directorate
which is required to be done on priority basis for better public

administration. Hence, I pass the following order:
ORDER

(A)  The Original Application is partly allowed.

(B) The impugned order dated 15.10.2024 passed by Respondent No.1
giving additional charge of the post of Director, Art Directorate,
Maharashtra State, Mumbai to Respondent No.2 is hereby quashed and

set aside.

(C) The additional charge of the post of Director, Art Directorate,
Mumbai, if required to be given in the interregnum, should be strictly
done by observing the procedure prescribed in GAD Circular dated

5.9.2018.

(D) The Respondent No.l1 is further directed to take definitive and
expeditious steps to fill up the post of Director, Art Directorate, Mumbai
on substantive basis for better public administration within a period of

four weeks from today.

(E) No order as to costs.

Sd/-
(A.M. Kulkarni)
Member (A)
12.3.2025

Dictation taken by: S.G. Jawalkar.
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