IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI

ORIGINAL APPLICATION NO.170 OF 2023

DISTRICT : THANE
SUB : Suspension

Smt. Shital Prakash Pansarg Aged 31 Years, )
Worked as Police Constable (under suspension), )
In the office of below named Respondent. )
R/o. C/88, Saptaparn C.H.S. Ltd., Sector 4, )
)..

Sanpada (W), Navi Mumbai, Dist. Thane. . Applicant
Versus

The Deputy Commissioner of Police, )

Armed Police, Naigaon Head Quarter, LA-1, )

Dadar (E), Mumbai 14. )....Respondent

Shri A. V. Bandiwadekar, learned Advocate for the Applicant.
Shri A. J. Chougule, learned Presenting Officer for the Respondents.

CORAM : Hon’ble Shri M. A. Lovekar, Vice-Chairman
Reserved on : 21.01.2025
Pronounced on 24.01.2025

JUDGEMENT

Heard Shri A. V. Bandiwadekar, learned Advocate for the
Applicant and Shri A. J. Chougule, learned Presenting Officer for the

Respondent.

2. The Applicant was working as ‘Police Constable’ . On 17.08.2021,
Crime No.452/2021 was registered at Panvel City Police Station, Navi
Mumbai under Sections 279, 337 and 338 of the L.P.C. read with
Sections 184, 134(A) and 134(B) of the Motor Vehicles Act, 1988 against
unknown persons. Later on, involvement of the Applicant in the
aforesaid crime was suspected. She was arrested on  08.09.2021.

Sections 302, 120(b) and 201 of the I.P.C. were added. She was
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remanded to police custody till 15.09.2021. By the impugned order
dated 14.09.2021 (Exhibit ‘A’), she was placed under suspension. The

impugned order further stated °

"31AU] 1A I1 UG SHATR Had B1d el Yoo eaummg e
FHaadid aNg iy FRie® (U), 9 Jidy A, qas aees e
fasht (EF) d=1 god rdl. T/Y MUY &R YHAR] FHIB! ob.oo dl, WIElfed
ST 4 AT Qe TRy 38 $Hargd AeHTaR goR eTd.”

The impugned order was passed by the Respondent. By order
dated 18.07.2023, the Applicant was reinstated.

3. The grounds raised by the Applicant to impugn the order of her

suspension are as follows :-

(a) For the Applicant who was holding the post of ‘Police
Constable’, the Police Commissioner, Mumbai was the Competent
Authority. Therefore, the Respondent i.e. Deputy Commissioner of

Police was not competent to pass it.

(b) Section 25 of the Maharashtra Police Act, 1951 does not
include Deputy Commissioner of Police as one of the authorities
who can impose any of the punishments provided in the said
sections. It would follow that the Respondent could not have,
therefore, passed the impugned order of suspension of the
Applicant by way of interim measure. Proviso to Rule 3 of the
Bombay Police (Punishments and Appeals) Rules, 1956 does not
show that the Respondent had been empowered by the State
Government, by issuing special or general orders, to place police

personnel of the rank of Police Constable under suspension.

(c) Assuming that the Respondent could have passed the
impugned order, it was incumbent upon him, he being lower in
rank than the Competent Authority, to forthwith report to the
Competent Authority, the circumstances in which the order of

suspension was made as per the proviso to clause (i) of sub-rule
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(1)(A) of Rule 3 of the Bombay Police (Punishments and Appeals)
Rules, 1956.

(d) Notification dated 12.01.2011 (Exhibit ‘G’) issued by the
Home Department of the Government of Maharashtra does not
name Deputy Commissioner of Police as one of the authorities who

can pass an order of suspension against ‘Police Constable’.

(e) Standing orders issued by the Police Commissioner which
are not in accorded with Notification dated 12.01.2011 cannot

override the said Notification.

4, On the basis of above referred grounds, the Applicant prays that
the order of her suspension be declared to be non-est, and it be further
declared that for the period of her suspension beyond 90 days, she is

entitled to get full pay and allowances.
8. Hence, this Original Application.
6. Stand of the Respondent is as follows :-

The Applicant was placed under suspension because she was in
custody in connection with a crime for more than 48 hours. The
standing order dated 03.04.1993 and office order dated 29.06.1993
issued by the Commissioner of Police, Brihanmumbai empowered the
Respondent to pass the impugned order. The issue involved in this O.A.
is squarely dealt with by this Tribunal in its judgment dated 27.09.2022
in 0.A.No.613/2022 (Shri Suresh Bamane V/s Deputy Commissioner
of Police, Armed Police, Naigaon, Mumbai). As per the standing order
dated 06.06.2002 issued by the Commissioner of Police, Mumbai the
Deputy Commissioner of Police is empowered to take action as per the
rules under the Bombay Police (Punishments and Appeals) Rules, 1956.
The Notification dated 12.01.2011 also provides for passing an order of
suspension by the authority which is lower in rank to the Appointing
Authority. Such authority then has to report to the Competent Authority,
the circumstances under which the order of suspension was passed.

Now, chare-sheet dated 28.02.2023 is served on the Applicant.
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Considering all these circumstances, the impugned order of suspension

of the Applicant cannot be faulted.

7. In his Rejoinder, the Applicant has pleaded that by the Standing
Order dated 06.06.2002 only powers of imposing punishment are
delegated by the Commissioner of Police and under this order, power of
passing an order of suspension is retained by the Commissioner of Police
and not delegated to subordinate authority. The Applicant has further
pleaded that when O.A.No.613/2022 was decided by this Tribunal by
judgment dated 27.09.2022, attention of the Tribunal was not invited to
Standing Order dated 06.06.2002. Consequently, the decision of this
Tribunal dated 27.09.2022 cannot be pressed into service while deciding
instant O.A.

8. In judgment dated 27.09.2022, this Tribunal observed :-

“Suffice to say, Deputy Commissioner of Police, if specifically empowered
by Commissioner of Police under Section 10(2) of Maharashtra Police Act,
he is competent to exercise all powers including powers of suspension.
Only because in Notification dated 22.01.2011, the name of DCP is not
figured that would not take away source of power given to DCP within the
meaning of Section 10(2) of Maharashtra Police Act. I, therefore, see no
illegality in issuance of suspension order by Deputy Commissioner of
Police.”

9. The Applicant has relied on the judgment dated 03.01.2023
passed by this Tribunal in 0.A.No.1098/2022 (Shri Dada Somnath
Sul V/s Deputy Commissioner of Police, Zone -2, Panvel, Navi

Mumbai). In this case, it is held:-

“8.Rule 3(1-A) of Maharashtra Police (Punishment & Appeal) Rules, 1956 is as

under:-

“3(1-A) : (i) the appointing authority or any authority to which it is subordinate or
any other authority empowered by the State Government in this behalf may place,
a Police Officer under suspension where-

{a) an inquiry into his conduct is contemplated or is pending,
or

(b) a complaint against him of any criminal offence is under investigation or
trial:
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Provided that where the order of suspension is made by an authority lower in
rank than the appointing authority, such authority shall forthwith report to
the appointing authority the circumstances in which the order of suspension
was made.

Explanation - The suspension of a Police officer under this sub-rule shall not
be deemed to be a punishment specified in clause (a-2) of sub-rule (1).

(i) A Police Officer who is detained in custody whether on a criminal charge

or otherwise, for a period longer than forty-eight hours shall be deemed to

have been suspended by the appointing authority under the rule.”
9.Thus, it is the appointing authority or any other authonity to which it is
subordinate or any other authority empowered by the State Government in this
behalf is empowered to place Police Officer under suspension. Thus, DCP is not
appointing authority. Admittedly, DCP does not figure in the Notification dated
12.01.2011 issued by Home Department, Government of Maharashtra whereby
powers are conferred on certain Police Officers to suspend the Police Officers
cadre-wise. It speaks about the powers of Commissioner of Police including
Railway Police in their respective Commissionerate to suspend Police Officers of
and below the rank of Police Inspector. Suffice to say, there is no such
empowerment by the Government in favour of DCP investing the powers of
Suspension to be exercised under Rule 3(1-A) of Maharashtra Police (Punishment
& Appeal) Rules, 1956.

10.Insofar as Office Order dated 30.06.2014 is concerned, it’s perusal reveals
that Commissioner of Police, Navi Mumbai empowered the DCP to impose minor
punishment of waming, fine and withholding of increment. Thus, apparently, the
purported empowerment relates to punishment only. Indeed, this aspect is made
clear by explanation given below the Chart. It would be apposite to reproduce

Chart along with explanation, which is as under :-

“gag diefla st 9999 Aeller BeaA 24 a 26 o2 BN IS FERAEN elanFATT Al Hag
et SN SUNTAT B AR qHerer Jiferasi-aion smehier o freasined srad

BHIVTE 3HIEIBIT GET BT DT FNPA,
¢ | 9)@ichlar 3u g, (HEwerw), | 9) @dk Iaties Fad aqistlar (B a 3106)
el ag. Lrazar 9¢we weller foram 3

?) Gichler 37 31ges,
9z ez, adl Hag

He2) FEAeT AqG et
[beaies e

9) arpie an
3) aichar 3q i, ?) e dArsle
el e, aidf) e 2) qictlea Brard & 3) He3 daepaz &3
Fzierds qisfler 3uferdleie &) daa =i
&) qletiar 39 3ngem, (PC to ASI)
TR T, Tl Hag, FeAler  axg v
e S IBTO
) il 3q sigm, sieflr zger Hag aisfer
affFze- 9 arell, adf) Had (fren a sifgd) e
994 Feflot fergar 3 Felier
§) dlettar 39 30, o Breir (Flesn/ fsewias)

Qf?a?'_ga’- 2, aaa‘ﬁg
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s - alefia 37 3G S0 3 dei g Al Freifa ddla asaw], ddga ! a aadia
Haifrga, g Brad @ ByariEl Fgwla Jrdel Hiden st siftmb-are Folidd el Spd AT
aat: FA) @ e =@ Rrenaiaae sndel i sade. o1 dazarre rgmid, aalwdia siael diche
sirges, e Fag ared arerdla Pt et e sien BRTERAE Fietaend, Isaw], Aage 2 a Al

Harfrga ar Brenaadd v aiere 3igmias A B,
11. Thus, in the first place, the purported empowerment to DCP pertains to
impose minor punishment and by way of explanation, it is clarified that insofar as
suspension, dismissal and removal from service is concerned, where appointment
order is by Police Commissioner, Navi Mumbai, in that event, such matters are
required to be placed before Commissioner of Police, Navi Mumbai for appropriate
orders. This being the position, the Office Order dated 30.06.2014 is of no

assistance to learned P.O.

12. Reliance placed by learned Presenting Officer on the decision rendered by the
Tribunal in 0.A.No.613/2022 (Suresh B. Bamane Vs. Deputy Commissioner
of Police) decided on 27.09.2022 is misplaced. In that case, by Office Orders
dated 03.04.1993 and 29.06.1993, the Commissioner of Police had specifically
empowered DCP to exercise his powers of suspension. Therefore, in the light of
Office Orders dated 03.04.1993 and 29.06.1993, the Tribunal held that DCP can
exercise the powers of suspension by virtue of Section 10 of Maharashtra Police
Act. Section 10(2) of Maharashtra Police Act provides that “Every such Deputy
Commissioner shall, under the orders of the Commissioner, exercise and perform
any of the powers, functions and duties of the Commissioner to be exercised or
performed by him under the prouvisions of this Act or any other law for the time
being in force.” Therefore, the Tribunal held that there was delegation of powers
by Commissioner of Police to DCP by Office Orders dated 03.04.1993 and
29.06.1993. However, in the present case, there is no such delegation of powers
of suspension by Commissioner of Police, Navi Mumbai to the Respondent — DCP,
Zone-II, Panvel. The Office Order dated 30.06.2014 as reproduced above speaks
about delegation of powers of punishment to DCP and insofar as suspension is
concerned, there is no such delegation of powers to DCP. On the contrary, by
way of explanation, it is made abundantly clear that where appointing authority

is Commissioner of Police, then he is the only competent authority to take a call.”

10. The Respondent has relied on the judgment of the Hon’ble
Supreme Court in Civil Appeal No.10831/2010 with Civil Appeal
No0.10832/2010. In these appeals, the question involved was whether the
order of dismissal /suspension was passed by the Competent Authority.
The Tribunal as well as the High Court held that the authorities passing
order of dismissal/suspension were not competent authorities. It was

held:-
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“Our attention has been drawn to Section 25 of the Bombay Police
Act, 1951 which is as under:

25. Punishment of the members of the subordinate ranks of the
Police Force departmentally for neglect of duty, etc. (1) The State
Government or any officer authorized under Sub-section (2), in
that behalf, may impose upon an Inspector or any member of the
subordinate ranks of the Police Force, who in the opinion of the
State Government or such authorized officer, is cruel, perverse,
remiss or negligent in, or unfit for, the discharge of his duties, any
one or more of the following penalties, namely:-

(a) recovery from pay of the whole or part of any pecuniary loss
caused to Government on account of the negligence or breach of
orders on the part of such Inspector or any member of the
subordinate rank of the Police Force;

(b) Suspension;

(c) reduction in rank, grade or pay, or removal from any office of
distinction or withdrawal of any special emoluments;

(d) Compulsory retirement;

(e) removal from service which does not disqualify for future
employment in any department other than the Police Department;

() dismissal which disqualifies for future employment in
Government service;

Provided that, suspension of a police officer pending an inquiry
into his conduct or investigation of a complaint against him of any
criminal offence shall not be deemed to be a punishment under
clause (b).

(1A) The State Government or any officer authorized under sub-section
(2) in that behalf may impose upon an Inspector or any member of the
subordinate ranks of the Police Force who is guilty of any breach of
discipline or misconduct or of any act rendering him unfit for the
discharge of his duty which, in the opinion of the State Government or of
such authorized officer, is not of such nature as to call for imposition of
any of the punishments referred to in sub-section(1), any one or more of
the following punishments, namely :-

(a) warning;

(b) a reprimand (to be entered in his service book);

(c) extra drill;

(d) fine not exceeding one month's pay:

(e) stoppage of increments;

Provided that, the punishments specified-

(i) in clause(c), shall not be imposed upon any personnel above
the rank of Constable;

(i) in clause (d), shall not be imposed upon an Inspector.]
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Punitive powers of |[Director-General and Inspector-General,
Commissioner, Deputy Inspector General [(including Director of Police
Wireless)] and [Superintendent] [and Principal of Training Institution].

[(2) (a) The Director General and Inspector General] including Additional
Director General, Special Inspector General, Commissioner including
Joint Commissioner, Additional Commissioner and Deputy Inspector
General shall have authority to punish an Inspector or any member of
the subordinate rank under sub-section (1) of (1A). A Superintendent
shall have the like authority in respect of any police officer subordinate
to him below the grade of Inspector and shall have powers to suspend an
Inspector who is subordinate to him pending enquiry into a complaint
against such Inspector and until an order of the Director General and
Inspector or Additional Director General and Inspector General and
including the Director of Police Wireless and Deputy Inspector General of
Police can be obtained.]

(b) The Principal of [a Police Training College) shall also have the like
authority in respect of any member of the subordinate ranks of the
Police Force below the grade of Inspector [undergoing training at of [such
[College] or) serving under him, and in respect of head constables and
constables belonging to the Police Force of [the District in which such
[College]| is situated) or of any other district attached to [such [College]
for duty under him. [He may also suspend an Inspector who is
[undergoing training at [such College] or| subordinate to him pending
inquiry into a complaint against such Inspector and until an order of the
[Director General and Inspector General] or Deputy [Director-General)
and Inspector General] can be obtained]

[(ba) The Principal of a Police Training School shall have authority in
respect of any member of the subordinate ranks of the Police force below
the grade of an Inspector, undergoing training at such school or serving
under him, or attached to such school for duty under him.|

[(bb) ***]

(c) the exercise of any power conferred by this sub-section shall be
subject always to such rules and orders as may be made by the State
Government in that behalf.

(3) Nothing in [sub-section (1), (1A)) and (2)-

(a) shall affect any Police Officer's liability to a criminal prosecution for
any offence with which he may be charged; or

(b) shall entitle any authority subordinate to that by which the Police
Officer appointed, to dismiss or remove him.

A perusal of section 25(2)(a) clearly shows that the Special
Inspector General of Police as well as the Additional Commissioner of
Police are the competent authorities to impose the punishment on police
officer of the rank of Inspector or lesser than that. Under the proviso to
Section 25(1), the said officer (s) are also the officers to pass the order of
suspension. Moreover, Rule 3(1-A)(i) of the Rules also provides that the
Appointing Authority or any other authority to which it is subordinate or
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any other authority empowered by the State Government can pass the

order of suspension pending enquiry.

11.

(emphasis supplied)

[t was submitted by the learned P.O. that Notification dated

12.01.2011 issued by the Home Department specifically states :-

“ If the order of suspension as aforesaid is issued by an authority lower in
rank than the appointing authority, such authority shall forthwith report to
the appointing authority, the circumstances in which the order of
suspenston was made as the proviso clause (i) of sub-rule (1-A) of rule 3 of
Bombay Police (Punishment and Appeals) Rules, 1956.”

It was further

submitted that

by Standing Order

dated

06.06.2002, the powers to place the Police Constable under suspension

have been delegated to Police Officers holding the rank of Deputy

Commissioner of Police. The Standing Order dated 06.06.2002 inter-alia

states :-

U 39 Sgad

gieie U it quld uieiy
HitHTT,

| W@ Uiy 39 Afles g
=naratd 3\—3[% 9d Oy
PR T U TSR

dos uiaw (e g fiq)
g Rus Tefd fFam 3(1)(a-
1), (a-2), (i),
(i) and (i) A THE FHaedT
Refafafted g gd fRren

{i—ﬁ] 3

Gl T RO ST |
W e TgT s
et (e @ sfie) fam
Rug Tefte ud fRren

This order does not show that thereunder powers to place Police

Constable under suspension have been delegated to Police Officers

holding the rank of Deputy Commissioner of Police.
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A conjoint consideration of Notification dated 12.01.2011 and
Standing Order dated 06.06.2002 shows that powers to place Police
Constable under suspension are not delegated to Police Officers holding
the rank of Deputy Commissioner of Police. This flaw will render the

impugned order of suspension unsustainable.

12. For the reasons discussed hereinabove, the impugned order of
suspension of the Applicant dated 14.09.2021 is quashed and set aside.
The Applicant is held entitled to all benefits flowing from this

determination. The same shall be paid to him within two months from

today.

13. No order as to costs.

Sd/-

—

( M. A. Lovekar)
Vice-Chairman

Place: Mumbai

Date: 24.01.2025

Dictation taken by: V. 5. Mane
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