0.A. No. 658/2018

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 658 OF 2018
(Subject : Benefits of Time Bound Promotion)

DISTRICT : AHMEDNAGAR

Raosaheb s/o Shripati Bangar,

Age :- 61 years, Occupation — Retired as
Civil Engineer Assistant,

R/o : Flat No. 13, Om Apartment, Vidya
Nagar, Garkheda Parisar, Aurangabad.

VERSUS

1. The State of Maharashtra,
Through its Secretary,
Irrigation Department,
Mantralaya, Mumbai- 32.

2. The Superintending Engineer,
Ahmednagar Medium Project,
Ahmednagar.

3. The Executive Engineer,
Ahmednagar Medium Project,
Division, Ahmednagar.

)
)
;
)... APPLICANT

~— — — —

)

)
)...RESPONDENTS

APPEARANCE : ShriI.D. Maniyar, Advocate for the

Applicant.

: Shri M.S. Mahajan, Chief Presenting Officer for

Respondent No. 1.

: Shri S.D. Dhongde, Advocate for respondent

Nos. 2 & 3.

CORAM : Justice Shri P.R. Bora, Vice Chairman

AND

Shri Bijay Kumar, Member (A)

Reserved on : 22.07.2022.
Pronounced on : 10.08.2022.
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ORDER
(Per : Shri Bijay Kumar, Member (A))

1. The Original Applicant Shri Raosaheb Shripati Bangar has
filed this application on 23.08.2018 invoking provisions of
Section 19 of the Administrative Tribunals Act, 1985; thereby,
challenging impugned communication dated 14.09.2017 issued
by Respondent No. 2 (enclosed as Annexure A-4, page 44 of the
compilation) granting benefits of the first time-bound promotion
to the applicant w.e.f. 01.04.2007 instead of 31.08.2002 on the
ground of adverse Annual Confidential Report (in short, “ACR”)of

the Applicant for the year 2001-02.

2. Background Facts- the Applicant joined service with

Command Area Development Authority, Ahmednagar (in short,
“The Authority”) as a Technical Assistant on 22.05.1980. He was
promoted to the post of Deputy Superintendent on 09.04.1986.
Later on, as per provisions of G.R. dated 31.01.1989, the
Applicant was absorbed as Civil Engineering Assistant w.e.f.
30.09.1989. He completed 12 years regular service with “The
Authority” as on 30.09.2001 but could not pass professional
examination by then. The Applicant completed 45 years’ of age
on 31.05.2002, his date of birth being 01.06.1957. As the

Applicant had not passed professional examination, which was
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required for promotion to next higher position, i.e. Junior
Engineer, he was not given benefits of Assured Career
Progression Scheme (in short, “ACPS”) which came in effect from
date 01.08.2001. Being aggrieved the applicant filed O.A. No.
395/2015 before this Tribunal and vide order dated 27.03.2018
passed by this Tribunal, the Respondents to the said O.A. were
directed to grant exemption to the Applicant from passing the
Professional Examination as required under Rule 3, Sub-Rule (a)
of the 1998 Recruitment Rules for Junior Engineers on reaching
45 years’ of age and also to consider the case of the Applicant for
grant of benefits under ACPS, after examining merit of the case.
Operating part of the order of the Tribunal in O.A. No. 395/2015

is reproduced below for ready reference:-

“O.A. No. 395/15

ORDER
(V) The Original Application is disposed of without any order

as to costs.

(ii) The respondents are directed to consider all the
applicants for grant of time bound promotion as well as
assured career progression scheme by exempting them
from passing of the professional examination as required
under Rule 3 Sub Rule (a) of the 1998 Recruitment Rules
for Junior Engineers on reaching 45 years’ age, provided
that the applicants meet all other criteria as per schemes

of time bound promotion.
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(iii)  The respondents are directed to consider the cases of the
present applicants as directed above within a period of 4
months’ from the date of this order and the necessary
orders shall be issued by them and the said orders shall
be communicated to each of the applicants by Registered

Post Acknowledgement Due, thereafter.”

3. In compliance with the Order of this Tribunal, Respondent
No. 2 granted vide order passed on 14.09.2017, the benefits of
“ACPS” to the applicant w.e.f 01.04.2007 on the ground that
“ACR” of the applicant for the year 2001-02 was not up to mark
required for promotion. Copy of the said order was
communicated to the applicant by respondent No. 3 vide letter
dated 16.10.2017. In the meantime the Applicant had retired as
Civil Engineering Assistant (in short, “CEA”) by superannuation
on 31.05.2015. The contention of the applicant is that any
adverse remarks in his “ACR” was never communicated to him
and therefore, as per provisions of Government Resolution issued
by the General Administration Department (in short, “GAD”)
bearing No. REEAR 9290/u.3. 8Y/090/aAA, FIe™, Has, dated

01.11.2011, the same cannot be taken into consideration.

4. The applicant has prayed for relief in terms of para VII (A)
to VII(F) of the Original Application which is being reproduced

verbatim for ready reference:-
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“VIl) RELIEF SOUGHT:-
In view of the above facts and circumstances and

submissions the applicant prayed for the following reliefs.

A. This Original Application may kindly be allowed.

B. Record and proceedings may kindly be called for;

C. By appropriate order of directions, the respondents may
kindly be directed to give the benefits of time bound
promotion / assured progress scheme first from
31.08.2002 instead of 01.04.2007 and second from
31.05.2014 with arrears of pay and allowances by
setting aside the order dated 14.09.2017 and 30.07.2018
passed by the respondent as per the order passed by this
Hon’ble Tribunal in O.A. No. 395/2015 dated 27.03.2018
and Government Resolutions.

D. Any other suitable and equitable relief may kindly be

granted in favour of the applicant.”

Pleadings and Arguments :-

(@) Affidavit in Reply on behalf of Respondent Nos. 2 and
3 was filed on 17.01.2019. Thereafter, Affidavit in Reply on
behalf of Respondent No. 1 was filed on 17.01.2019.
Affidavit in Rejoinder to the Affidavit in Reply filed by
Respondent No. 1 to 3 was filed on behalf of the Applicant

on 23.07.2019.
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(b) The Applicant has contended that adverse entries in
ACR is to be communicated to the employee concerned and
any representation made him needs to be decided as
prescribed by Government Resolution issued by the
General Administration Department (in short, “GAD”)
bearing No. JRUHAR 990/0.8. 8Y/R090/R, Few, Hag, dated
01.11.2011. The Applicant has further claimed that no
adverse entry in his ACR for year 2001-02 has ever been
communicated to him and un-communicated ACR cannot
form a basis for denying promotion to the concerned
employee. The Applicant has further contended that in
response to RTI query made by him, the office of the
Respondent No. 2 has informed him that copy of
acknowledgement of communication of adverse ACR entry
is not available in office record. Applicant has also pleaded
that average gradation of last five years’ ACRs has to be
taken into account for promotion instead of taking into

account grading of the year 2001-02 in isolation.

(c) On the other hand, the Respondents have contended
that the G.R. dated 01.11.2011 does not have retrospective
effect and at the relevant point of time the G.R. No. fuw3ir-

9R8/U.B. 3§/R8/93, Few, HaZ-32, dated 01.02.1996 was in
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force. He further submitted that the Applicant could not be
granted benefit of ACPS w.e.f 31.05.2002 due to adverse
entry in ACR of the Applicant for the year 2001-02 which
had been communicated to the Applicant by the office of
Executive Engineer, Ahmednagar Medium Irrigation
Division on 07.05.2002 and by the office of Sub-divisional
Engineer, Tajanapur Medium Project Sub-division,
shevgaon,  district-Ahmednagar vide letter dated
31.05.2002 and service report of the same had been
submitted by the Sub-divisional office to Divisional office
vide letter dated 16.10.2002. The Respondents have also
contended that the claim made by the Applicant in the year
2018 regarding getting benefits of ACPS w.e.f 31.05.2002 is
time-barred. Based on above contentions the Respondents

have prayed for dismissal of the Original Application.

(d) During arguments, the learned Advocate for the
Applicant has cited following three judgments :-

(i) (2009) 16 Supreme Court Cases 146, Abhijit
Ghosh Dastidar Vs. Union of India & Others,
judgment dated 22.10.2008.

(i) (2013) 9 Supreme Court Cases 566, Sukhdev
Singh Vs. Union of India and Ors, judgment
dated 23.04.2013.
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(iii) 2005 (6) Bom C.R. 183 (Bombay High Court), C.

Ramakant Naidu Vs. Maharashtra State

Electricity Board & Ors, judgment dated-
24.06.2005.

() Learned Chief Presenting Officer representing

Respondent No. 1 has, as per the direction given by this

Tribunal, submitted the gist of the government guidelines

regarding preservation of office records relating to

acknowledgements of outward communication in ordinary

situation and also regarding preservation of such

documents after retirement of an employee.

0. Analysis of Facts:- Grading of annual performance of the
Applicant for the relevant period as mentioned in ACRs

tabulated below for ready reference:-

Years> 1995-96 | 1996-97 | 1997-98 | 1998-99 | 1999-00 | 2000-01 | 2001-02

Grading-> B B B B B B B-

From the above tabulated information it is evident that the
Applicant did not have grading higher than B in any of the five
years under consideration, therefore; average of grading of ACRs
for immediately preceding five years will definitely be lower than

B due to grading of B(-) in the year 2001-02. In other words, the
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respondents have not erred by taking into account average
grading of ACR for the year 2001-02 in isolation, but they have
considered grading of ACRs for immediately preceding five years
while taking decision in respect of granting benefits of ACPS to

the applicant.

7. On perusal of two judgments of Hon’ble Apex Court and,
one judgment delivered by Hon’ble High Court of Judicature at
Bombay, cited by the learned Advocate for the Applicant, it is
observed that the cited judgments mandated communication of
entries in ACRs to concerned employee and un-communicated
remarks have to be ignored. This is not disputed by the
respondents who claim that adverse ACR entry in respect of the

Applicant had been duly communicated.

8. The Respondents have contended that the G.R. dated
01.11.2011 does not have retrospective effect and at the relevant
point of time the G.R. No. RuwG3R- 92%8/4.3%. 3&/%8/93, FNeH, Hag-32,
dated 01.02.1996 was in force. Therefore, we examine the
provisions regarding communication of adverse remarks in ACRs
as provided in G.R. dated 01.02.1996 which has an elaborate
Guidelines on Annexure to the G.R. Provisions of para 39 and 40

of the said guidelines requires that adverse ACR entry should be
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communicated either by Hand Delivery and acknowledgement
thereof must be obtained or, by Registered Post with
Acknowledgment Due. It also prescribes that the
acknowledgment must be kept with the decision taken for
communicating adverse ACR. In the present matter, no evidence
has been produced by any of the Respondents depicting the
means by which the adverse ACR entry for the Applicant was
conveyed to him. The Iletter dated 07.05.2002 issued by
Respondent No. 3 was addressed to the Applicant directly.
However, mode of transmission of this communication to the
Applicant has not been mentioned on the same. Similarly,
communication dated 05.10.2002 made by Respondent No. 3
was addressed to the Sub-divisional Engineer, Tajanapur
Medium Project Sub-division, Shevgaon, District Ahmednagar
and copy endorsed to the Applicant. On this letter too, no
mention is seen regarding mode of transmission to the Applicant.
Last but not the least, copy of the reply given by the Sub-
divisional Engineer, Tajanapur Project to the communication
received from Respondent No. 3 bearing date of 05.10.2002 is not
accompanied by copy of acknowledgement received from the

Applicant.
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9.  The Sub-Divisional Officer, Tajanapur Medium Project Sub-

division Shevgaon has, vide his letter with outward number

3RRAT/N.U./38/AA-20%, dated 20.07.2022, addressed to the

learned Chief Presenting Officer has stated as follows:-

“ FNGAR adlet Hesl &.-¢ Jimmd & 09.99.2099 @ era Lolangd] gdf
oI it/ BHAE Fiar =a siisegte far aftiger Aafe sigaer e
FaBlavene A gid. aard! =il qigla gvend! qeze ara ene Frotedier afene-sr
FefleT FFT . -3 35qe G Jeict! Hp. AN A NH Frdendier arRfAne 31
efleT FgT F. 32 FeA HAA-AIH AT FAIH AAT =i FANT (FAAA FHiHAER)
SEMRqR § T HleUAE T FTAT FAA 31 FAEqR AHG DA HF. HAA AT
oIt faroferrel g snsvena JieAe! g,

aAa qiet Hesl B. § Sieqe AFRIG Hdotloras FEBIA [orH giaat - 9y
o1 Fefle? aret . - 92 a2 GellaeI A 51 . 339 a 3§ 0 Hedl Folfacel QA SIreBIl
3ifficlen sz ada 3iaw d sTiaw g3t JERT 90 N Hienael! qela sider dekd
313 HE Beict M. TRt Has B, § 3ieqd AFRIG Hidatiord FeDHA e Gleaest
- 99 Had SIZeT %A A 3.

8. R0, FAR- 1503201 31.A. Fler 3roaifia gt Jstar 39.08. 2009
TI{A &I B9 31911 Eld ad] &id Talerd AT Qideget SAcABRaE el
G G 3T 31T G, AG2 &l &3 1@, 09. 08, 20009 TIHE FA SIS 315,

ada adler HAga &, -8 3@ . 3R.pA. qIR- A 1603313, Jiar &id
s Jigaier  Gfigea  sideenad  [Qemofl  @miEicEnd @A S,
/aafere/afer-2/220/dT 200? 12.009.08. 200° 3ic@d ada adlar Haef B, ¢ il
3ufasiiafiar wrEleEnar s, / aatae/ak/&er/99/aea 200° fa. 39.04.200°
3ieqe JULAHITNAIBA GG BB S 3E. aAa adier Jzst &, § i
a1 3ufasiofia wraizrena a1 &i.&/aler)/36/3e 200° & 9§.90.200° 3w HaT
QAT SIFAET HTAGIAA HeBIAGT AT JFAI (A1 BTN HGe DA
308, HzH P, &, 6,8 =1 GAR GA T TNZA FENA AA SB.

aedt 8. 3iR.oA. aoR- A.f.xi.31.8. Jd Aedler g qigla dven aisl
Bz Reer giar. aerd s 3iR.oA. - A.6.R0.3.H. qidl (3itErRIR) dAedat
anaferer g3t Bce=ir] Qigla a1 BlcTess UaTaEl STigl.
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8 3 FnisAinel @ g@ler wretaiEizne! Alaae e 7

10. Based on the facts on record and oral submissions made
and upon analysis thereof, it is inferred that the respondents
have not communicated adverse ACR entry for the year 2001-02

to the applicant as per procedure prescribed even under G.R. No.

AUER- 92%8/U.3. 3&/R8/93, FA:eH, HITz-32, dated 01.02.1996. In such

situation, the competent authority could have considered on
previous year’s ACR which is also B, which too has not been
done. Thus injustice appears to have been caused to the

applicant.

11. Conclusion :- After considering facts on record and oral
submissions made, we are of considered opinion that there is
merit in the Original Application. Therefore, following order is
passed :-
ORDER
The Original Application No. 658 of 2018 is allowed in

following terms :-

(A) Benefits of Assured Career Progression Scheme be
granted to the Applicant w.e.f 31.08.2002, i.e. on

completion of 12 years regular service as Civil
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Engineering Assistant, subject to the Applicant
fulfilling all other eligibility criterion prescribed by the
G.R. No. aas-99%%/u.s.2/8% Aai-3, dated 20.07.2001,
ignoring the un-communicated adverse ACR entry for

the year 2001-02.

(B) As the benefits of scheme of ACPS are non-functional,
all consequential benefits should also be granted
including those relating to pensionary benefits. The
exercise in this respect may be completed within a
period of four months from receipt of this order by the
Respondents, failing which penal interest on amount
due but not paid @ 6% per annum shall be payable to

the Applicant.

(C) Respondent Nos. 1 to 3 may fix responsibility of
concerned for not communicating adverse ACR entry
to the Applicant and failing to exercise supervisory
control in this respect, as per procedure prescribed

and in force at the relevant time.

(D) No orders as to costs.

MEMBER (A) VICE CHAIRMAN
Kpb/D.B. O.A. 658 of 2018 PRB & BK Benefits of T.B.P.



