1 O.A. No. 65/2017

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 65 OF 2017
DISTRICT : AURANGABAD

Shri Kundan s/o Vsantrao Deshmukh, )
Age: 43 years,Occu. :Service )
As Auditor Grade-II, in the office of )
District Special Auditor Class-I, )
Co-operative Societies, )
R/o A-66, Nathnagar, Behind Sindhi Colony, )
Aurangabad, Dist. Aurangabad. ) .. APPLICANT

VERSUS

1) The Commissioner for Cooperation,
& Registrar, Cooperative Societies,
Maharashtra State, Central Building,

)
)
)
Near Pune Railway Station, Pune-1. )

2) The Divisional Joint Registrar, )
Cooperative Societies (Audit), )
Aurangabad Region, Aurangabad. ) .. RESPONDENTS

APPEARANCE : Shri S.D. Joshi, Advocate for the Applicant.

: Smt. M.S. Patni, Presenting Officer for the
Respondents.

CORAM : JUSTICE M.T. JOSHI, VICE CHAIRMAN.
AND
ATUL RAJ CHADHA, MEMBER (A).

DATE : 31.01.2019.

ORDER
(PER —-Atul Raj Chadha, Member (A))

1. Heard Shri S.D. Joshi, learned Advocate for the
applicant and Smt. M.S. Patni, learned Presenting Officer for the

respondents.



2 O.A. No. 65/2017

2. By filing the present Original Application, the
applicant has made following prayers :-

“B) By issue of an appropriate order or direction, the
impugned communication/ order bearing O.No.
ESTABLISHMENT/DESK-1/ DEEMED DATE/
DESHMUKH/016, dated 7.6.2016, issued by
respondent No. 1 thereby rejecting the request of the
applicant for grant of deemed date of promotion to
the post of Auditor Grade-II w.e.f. 27.09.2008 may
kindly be quashed and set aside.

C) By issue of an appropriate order or direction, the
respondent No. 1 and 2 may kindly be directed to
grant 27.09.2008 as ‘Deemed date’ of promotion to
the post of Auditor Grade-II along with all the
consequential benefits such as fixation of pay,
arrears of pay, appropriate fitment in the cadre of

Auditor Grade-II within a period of 3 months.”

3. The following are the submissions of the learned

Advocate for the applicant:-

(a) The applicant was appointed as a Junior Clerk in the year

1993,

(b) The applicant had submitted his Medical Certificate i.e.

disability to the extent of 56% under Partial Deaf Category,
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(c) Under the provisions of The Persons with Disability (
Equal Opportunities, Protection of Rights and Full
Participation )Act 1995 ( herein after referred as Act), 3%
reservations was required to be made for physically disabled
persons ( Differentially abled persons ) at Roster Point Nos.
1, 34 and 67( one percent each for blind, Orthopedically
handicapped and partially deaf persons). However, the posts
are not reserved for the blind or partially blind persons for

Sub Auditor or Auditor Grade in the instant case,

(d) The appointment of the applicant was made as
nominee of freedom fighter and on some complaints a
departmental enquiry was started against the applicant.
The said departmental enquiry was completed in the year
1998. However, no decision was taken till January, 2015

and he was exonerated vide order dated 16.01.2015.

() The applicant was denied first promotion to the post of
Sub—-Auditor and required to file O.A. No. 999/2004 for
claiming promotion. It was denied to him due to pendency of
the departmental enquiry and the applicant was granted
promotion for the post of Sub-Auditor on 26.09.2005 after

the directions given by this Tribunal on 09.09.2005 in O.A.
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no 999/2004 subject to final outcome of Departmental

Enquiry,

() The applicant was again denied promotion to the
higher post of Auditor Grade-II, though he fulfilled requisite
criteria. The applicant was again required to file O.A. No.
11/2011 for claiming promotion to the post of Auditor
Grade-II. However, during the pendency of the said O.A., a
meeting of Departmental Promotion Committee was held by
the concerned respondents and the promotion was granted

to the applicant on 30.05.2015,

(g The Division Bench of this Tribunal while disposing
the O.A. No. 11/2011, directed the respondents to consider
the representation of the applicant for grant of deemed date

of promotion w.e.f. 27.09.2008,

(h) However, the respondents have denied the deemed
date of promotion on the ground that no person junior to
Applicant was promoted. Hence, he is required to file the

present O.A. for grant of deemed date of promotion.

4. The respondent Nos. 1 and 2 in their affidavit in reply in

paragraph No. 6 (paper book page no. 71) submitted that the
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departmental enquiry was initiated against the applicant, which
was finalized on 16.01.2015 and the applicant was promoted on
30.05.2015. The deemed date of promotion is also denied on the

ground that no person junior to the Applicant was promoted

S. The applicant also approached the Commissioner of
Handicap Welfare, Pune, who had directed vide order dated

22.06.2009 which reads as under:-

« 3ol

9) ardl airar 3ist 3191 : Hiewl BIRIA A 3.

?) ulaardia ardl fawmez gaiaia 3izon-2i fasiafier @iaefiar 3ifaa ot Faze 3nger
Ot SEITAIFE &0 [Fasiie &al.

3) @@l 8 a1 =wea, g @iFEe] AT a a2 [ABENGHAR aidid Al U
& qfizim 8 - ? I GeIaT uglesid Sl el 3IAcIA Qidaid sl 3udiad
fasnafter dieefien it otz siférer Ziga 3o feaanz=n 3na g Fasaid
HIAT [e7iab1Ag Ggle=id] aB2ral.

&) 3wiaa fasofle aiwel siasia aid (FEla ez sna=net 3ufor snaer &. 3 3ead
TRIeHTANRT TIE SIACARA AT AlYRd] Uglewid] Qaleid [raAgl Blas vl
i,

31157 2157 [@etiap 9. 0. 2009 7§27 feiepiarast Al JFla 87 318"

In short, the Commissioner Handicap has directed that
necessary decision in pending Departmental Enquiry be taken
within sixty days. The Applicant be given temporary promotion
with deemed date within thirty days taking into account his

seniority, availability of Roaster Point etc. In case, the Applicant is
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exonerated the temporary promotion be made permanent.
However, the respondents had not implemented the order of

the Commissioner of Handicap Welfare.

6. Following are the observations of the D.P.C. meeting

dated 25.05.2015:-

“ SrFefiezoTea SITOTRE] SIRIZIA 3FIEIE 4% - 09 W&
FAmRees Sl -2 GFld] HAqaiEn GATNG B0 e &g

FIFIEac Flgag] FAR e gaoiwslad vgw 2% f[g Raa suga. d«d! dAsT 29

q&TUep] HTOIRT G| FEANT (AT FSTA], HFAT JSTAl d UGH JITABSI
Hacs 08 Ut Rad 3i7a &2 08 UFen] Ul TaIaz st aaafia (A dawd) a
PG ASTABSIcT BHAR] (4l IR T TBaIs) ARG IR 1A &1 S
FENA 83 HAc5 09 U3 JRUSTINT SHAAT HHEI- e GaleTAAGT #20ral farofer
QU JIET. 3491 3R [6g FFEct] dleagigadn g . §0 &1 &5 26.03.
200§ Gra Ra 3r3a 31a2 faig srzvernran farvler 8vena 3iet. 3ueAraiéies Aaotdiat
AAFICAGARZ TIA ST -1 3fEIolea AR BHHEAT-E1 Sl GacT A
SueAmE AqalEn SiaA AqeRedl AAFAR B RGN 989
BHAT-T(A] SRANETNA AT BB 0° BHAR] HEFA 305, QAT [FraAGH R
SiferEateg 3l (BT 03 BHEI-JMF AR AR B0 3Na9d®d 3. Jft
ST TN 7. 09.09.2098 A= SifdA AqRCA AHNFAR HAB
0° IRAFIET 3rCIct BHAR] IUGAAAR® HITA BIERA RACAHD 02
BHI-T(A QAR AR BN 3. TR HTONA NG UAGAR 3H.5. 09
Fler wAAR] . Faa qHAAT FUAFHA Al e T = Taters Jgacud
gofleszonad 3iaciisea & Slad] &HIRIA et TN SBAFAR TIeAA IS
Siferaret SrAcie] @A TR a 37 3d Siferaret 312t 7aT wHAR! U BAA 3B,
1B TaIsEd] Juera ooty 8uerd S,

3! HaeT JAAA FUHFA AT Al HIANTNER AA 2005 Fe FoAIA 3McAct
galid! 81 ciieniaeae= fasnafier diaefien sitee aiga dvena sict sidl. s dema
Finiaeza [dsnafer Alepell Qepa SNAl SilaAd: feepiel] e 3p. EiHB =ial
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A 2008 FeA FWUA 3Ncicd] URletd] SNYF, 3G HeT Ald AT
SR HFI BHAID & FAR (AT BT feroier v e,

8t Qe & Ge=n gagiidicr 31 N fervler B TANRE- 9099/9.P.
306/99/9§ 31 Raiw oy Fd, 00?2 Haa=n qRfdreidlar Jam Fid 83
JANE 3Rz [§g aenach Feen gane] qFa siAcc [g . 95 &

arqzoegrar e gueia i, ”

The DPC confirmed the temporary promotion of
Applicant given in 2005 as per the order of Commissioner
Handicap as Applicant was exonerated and recommended his

further promotion against open point No. 56 to the Applicant.

7. It is an admitted fact that two posts for physically
handicapped persons were filled up at roster point Nos. 1 and 34
on 18.12.2002 and 22.09.2005 respectively by appointing Shri
A.G. Shinde (Physically Handicap) and Shri P.M. Kaushike
Partialy Deaf and point No. 67 was vacant since 27.03.2006

(paper book page no. 45).

8. The applicant was promoted temporarily in the year
2005 as per order of this Tribunal, subject to outcome of the
departmental enquiry. As per the Recruitment Rules, the
applicant was required to work on the lower post for a minimum
period of three years before he become eligible for the higher post.
The Applicant was promoted to the post of Sub Auditor On

26.09.2005 and completed three years on 26.09.2008. Hence, he
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has claimed deemed date from 27.09.2008 along with all

consequential benefits.

9. It is surprising to note that the departmental enquiry
completed in the year 1998 was finally decided in the year 2015
and during pendency of the decision, the applicant was required
to approach this Tribunal twice and as well as the Commissioner,
Handicap welfare, Pune. According to the Applicant , it was not
proper for the respondents to withhold the promotion, though the
roster point was available and the applicant was found otherwise
fit, however, the promotion of the applicant was kept open in the
D.P.C. proceedings due to pendency of the departmental enquiry

( Para 6 of reply — Page 71 of Paper Book).

10. Following is the position with regard to roaster (Page

45 of the Paper Book):

I 3REW | g HAG | IR IRclcl 3T | IR G et
Aleagigar  fig 3R3I 3wela B |/ ScAH
ot featies HHA-AE &l | BIOAT Ut
9¢.92.200% 09 U.31. 3rRMieion v.ah. {3 G

22.0%.200% 38 U3 BHUEeR 0o, Bifdes | g

209.03.200¢ &9 U.3. e Rea Kiradian)|
09.0¢.200(9 909 fe.3n. | Su@ER Raa puEelR
98.03.2099 93g &, 3n. | 3tcugwt Raa 3TeagE

It is clear from above that Roaster Point Nos. 1 and 34 were
filled up in the years 2002 and 2005 by promoting Shri S.G

Shinde (Physically Handicap) and Shri Kushike (Partially Deaf)
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respectively and Roaster Points No. 67( Physically Handicap) and
101 (Partially Deaf) available on 27.03.2006 and 1.08.2007

respectively were kept vacant.

11. The Section 36 of the said Act reads as under:

“36. Vacancies not filled up to be carried forward -
Whether in any recruitment year any vacancy under
section 33, cannot be filled up due to non-availability of a
suitable person with disability or, for any other sufficient
reason, such vacancy shall be carried forward in the
succeeding recruitment year and if in the succeeding
recruitment year also suitable person with disability is
not available, it may first be filled by interchange among
the three categories and only when there is no person
with disability available for the post in that year, the
employer shall fill up the vacancy by appointment of a
person, other than a person with disability:

Provided that 1if the nature of vacancies in an
establishment is such that a given category of person
cannot be employed the vacancies may be interchanged

»

among the three categories.

The Roaster Point No. 67 was vacant in the year 2006 and
was meant for Orthopedic Disabled Person and in case of non-
availability of person with such disability or for any sufficient
reason, should have first carried forward to succeeding year and

in case of non-availability of such particular employee in the
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succeeding year, it should have been filed amongst the three

categories and thereafter was open for open category.

12. It is clear that the Roaster Point No. 67 was available
on 27.03.2006, as well as, Roaster Point No. 101 was also
available on 01.08.2007. If the Applicant became eligible, he
should have been considered as per the provisions of Section 36
of the said Act by the DPC irrespective of a pending Departmental
Enquiry against the Applicant. As per the procedure, his
candidature should have been considered and the result should
have been kept in the sealed cover. In case the Applicant is
exonerated later, he should have to be given promotion with
retrospective effect. In view of above following orders are issued :
ORDER
1. The Original Application is allowed with no cost to either of

the parties.

2.  The Respondents are directed to reconvene the DPC for the
year 2008/2009 within a period of three months from the
date of this order as per the provisions of the Act as detailed
above and if the Applicant is found fit, he should be granted

deemed date of promotion with all consequential benefits.

MEMBER (A) VICE CHAIRMAN

Kpb db O.A. No. 65 of 2017 Deemed date of promotion



