MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 640 OF 2016

Dist. : Beed

Rahul s/o Suresh Thaware, )
Age. 22 years, Occu. Nil, )
R/o Fatemanagar, Near Kaikadi Galli, )
Sadar Bazar, Ambajogai, )
Tq. Ambajogai, Dist. Beed. ) ...APPLICANT
VERSUS

1. The State of Maharashtra,
Through its Principal Secretary,
Social Justice & Special Assistance
Department, Mantralaya,

Mumbai - 32.

— — — — —

2. The Director,
Medical Education & Research )
Government Dental College and )
Hospital Building, St. George’s)
Hospital Compound, Near C.S.T., )
Mumbai — 400 001.

3. The Dean,
Swami Ramanand Teerth Rural
Medical College & Hospital,

Ambajogai, Dist. Beed. ...RESPONDENTS

~— — ——

APPEARANCE : Shri A.A. Nimbalkar, learned Advocate
holding for Shri Sudarshan J. Salunke,
learned Advocate for the applicant.

Shri N.U. Yadav, learned Presenting
Officer for the respondents.

CORAM : JUSTICE A.H. JOSHI, CHAIRMAN
AND
ATUL RAJ CHADHA, MEMBER (A)
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RESERVED ON : 02.04.2019
PRONOUNCED ON : 22.04.2019

JUDGEMENT

(Per : Justice A.H. Joshi, Chairman)

1. Heard Shri A.A. Nimbalkar, learned Advocate holding for
Shri Sudarshan J. Salunke, learned Advocate for the applicant and

Shri N.U. Yadav, learned Presenting Officer for the respondents.

2. By this Original Application the applicant has challenged the

Government decision dated 11th March, 2016.

3. Applicant as prayed for quashing & setting aside of the said
G.R. on the ground that it being violative of Article 14 of the
Constitution of India etc. The text of the said G.R dated 11.3.2016,

is very brief and can be conveniently quoted as below :-
“eiz Al Rrereligar AwE

BHANE  [FgFAaEd R
FdrEl  SiAGFSna  ge  aigg

SquITITA—

HBRIE Ol
AAIEE 212 q A9 AZIZ=T [AH1T,
oNHA (1011 BHIED : ABIE-2099/0.55. 0§/ ABIHSEB,
FIGIH FHIAT AL, FAHT 2T AN,
FAET (@A #ae, HAZ - $00 03%.
arfie 99 #@id, 209§

oA ferfey ;-

3. s Al Rrprell FAR AGIE HAMRIEN aARIAI NHBIT /
ferrenziepler Ada dvena - Frged dasia gadar smea e kaiw 9o.
99.°09% Atar enzia ool 22z e Jendia evier Fetiewa 8t A g :-
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9) qifoHD, RBATAAISTI HiATD, 3Nl T2z dvenand] wwis

BIAINRIET erGFAIad &8 A P61 Baiet] arRl qead ge aieg

2querid .

2) aus AN rerell sl so aufgdl auay e AR Jd
FERAAIA A& [orprzell aey 3av 3naedes SiE. =GAR AR TRy,
HIAINSTD =17 q faela FAg1T Q81101 . JBIE 20 98/T.&. 09/ HEIFHZE 13,

2§ BFar] 20 9% 3ieqd HUNA SCIEH #HeBT FBITH STUIA ).

3) ABIE BHAR] FFYA AdNferded S [3bar -1 3iar Qe

feageet! gon-2rr faar Ada rAaE ea qrace= sigfaa sudlaele saz

AGIE BHAET-T2T A1 [Bbal FATEE 12T G2 AT A3 FUEA Il

) A& fervler rsencicr 1d fasnondlet SwE BIATIERT qratier

&I ABAle.

8. Fd Faea gonzapler [Qsiia1, onaeie fFaenzapie Qsnar sufor Jd Fernfea
25T FelleAl adler feiderial prdapleunt iAzasan ea Jeiaepiie g,

. HBIE BIARIR=TT 9eifoes, FIASS a 3iifeles 3e=idiadiar amt JiFAA

&z el SIguana Aldeas Jaar FaaAaT FItlHa BRI 2.

Ha? onAe ferlar AR onFa=n www. maharashtra.gov.in

T ABATCITT ITGTE] FHIVIIA SHIG I EEl HepAlB 209503999223 9994°2°
371 308, 81 31391 [35fizer Faeidlal Hizilleba aeret BIdvld JAd 315,

FABRIEIR AT (e HIRONGAR d A,

als/-
(Tzepia 8. as)
prafAe 3iféepr,

FHABIRIE oNHA~

(quoted from pages 116 & 117 of paper book of O.A.)

4. In the body of Original Application the applicant has averred

in para 14 which reads as under:-


http://www.maharashtra.gov.in/
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“14) The applicant is aggrieved and dissatisfied by the order
/ communication dated 16.3.2016 issued by the respondent
No. 3 Dean, Government Medical College and Hospital thereby
disentitling him on the ground that the Government Resolution
dated 10* November, 2015 is applicable only to Mehtar,
Walmiki, Bhangi and Schedule Caste Category. The applicant
is informed that as his grandmother Smt. Tarabai retired from
pen category, he cannot avail of benefit of the Government

Resolution dated 10.11.2015.

The applicant is also aggrieved by the present
Government Resolution occupying the field i.e. the Government
Resolution dated 11.3.2016 issued by the respondent No. 1

State i.e. Social Justice and Special Assistance Department.

The applicant states that, the respondent No. 1 State is
indulging in unreasonable discrimination against the persons
as that of the applicant only on the basis of caste. This action
of the respondent No. 1 State is contrary to the constitutional
guarantee envisaged in Article 15(1) of the Constitution of

India.

Also the action of the State in issuing the said
Government Resolution dated 11t March, 2016 is creating
impediment in the applicant’s right to practice any profession
of his choice. Hence, the applicant’s constitutional right under
Article 19 (1) (g) of the Constitution of India is being grossly

violated the said Government Resolution.

A perusal of the decisions / orders rendered by the
Hon’ble Bombay High Court, Nagpur Bench in Writ Petition No.
6155/2014 would make it palpably clear that the Hon’ble
High Court has never issued any directions to exclude the
Safai Kamgar from open category. Also nothing as such is

implied in the said decisions / orders.
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It is agreed that the said Government Resolution
impugned may be a policy decision, however, the same will
have to go owing to the same being an impediment in the way
of the applicant and his likes enforcing and realizing his

fundamental rights as laid above.

The aforesaid Government Resolution so also the
impugned communication dated 16.3.2016 are absolutely,
arbitrary and irrational. This Government Resolution excludes
heirs of persons from open category. These persons have
rendered long duration of service; they have earned this right
to nominate and to get appointment in their place their legal
heirs. Thus they have put in equal service as that put in by
the persons from Walmiki, Mehtar or persons from Scheduled
Caste Category. Hence, the legal heirs are equally entitled to
the benefit of appointment by heirship, their exclusion, is ergo,

discrimination among similar situated persons, hence is bad.

The real object behind the entire policy is that such
legal heir should take care of the Safai Kamgar in his / her old
age. Thus, the actual intention is to provide social security to
the nominating Safai Kamgar. Hence, such exclusion of
persons from open category lacks rationale. It misinterprets or

is against the spirit of the of the actual aim.

Though the applicants claim is rejected under the
earlier Government Resolution still the fact remains that the
present Government Resolution too does away with the legal
heirs of persons retiring from open category. Therefore, the
impugned communication as well as the Government

Resolution presently in existence both can be challenged.

Thus, in view of the aforesaid grounds and legal
submissions both the impugned communication dated
16.3.2016 as well as the Government resolution dated
11.3.2016 are bad and deserves to be quashed and set

aside.”
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(quoted from page 10, 11 & 12 of paper book of O.A.)

5. The respondent nos. 2 & 3 have filed their common affidavit
in reply and resisted the Original Application. In para 8 of the

affidavit in reply Respondents have contended as under :-

“8.  As regard Para No. VI (6) of the application, I say and
submit that the applicant had drawn the conclusion that the
Government Resolution dated 10.11.2015 is applicable to all
Safai Kamgars in view of appointment to their legal heirs
because he had considered only few clauses of the said Gout.
Resolution, while it is necessary, that the complete Gout.
Resolution should be taken into account to interpret the

provisions made in it.

I say and submit that, in the preface of the said Gout.
Resolution it is mentioned that the very basis of this
Resolution was recommendations given by page Committee.
This committee was constituted for devising the measures for
upliftment of sweepers and scavengers who belongs to a
particular caste that is Mehatar, Walmiki and Scheduled
castes. Because various measures implemented by
Government to abolish untouchability was found insufficient.
So, to suggest the measures for eradication of untouchability
Page Committee was formed. In this connection State
Legislative Assembly had passed the order dated 16.9.2015
of G.R. dated 10.11.2015, in which it is clearly mentioned that
the said Gouvt. Resolution was applicable to Safai Kamgars of
Mehatar, Walmiki and Scheduled caste category. Importantly
on page 4 in sub clause 6 of said Gout. Resolution, in most
clear terms mentioned that, this Government Resolution is
intended for educational, economical and social upliftment of
Safai Kamgar of Mehatar, Walmiki, Bhangi and Scheduled

casted category only.
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In the light of facts discussed herein above, the
interpretation of applicant that, the said Gouvt. Resolution shall
apply to appoint legal heirs of all Safai Kamgars is found to be
improper.”

(Quoted from page nos. 123 & 124 of paper book of O.A.)

6. Constitution of India is seen/looked upon by citizens, Courts

and the Government as a living organism.

7. The law makers are competent to perceive, take into
consideration the level and intensity of backwardness of certain
backward classes and in particularly Valmiki & Mehatar

communities, who are members of Scheduled Caste.

8. Therefore, it is the duty of the State Government to provide
employment opportunities particularly at least at such a pedestal
as could be secured in their favour without any competition with
other sections of society who are not as backward as the members

of those Scheduled Castes are.

9. It is in that background the State Government has taken a
decision to afford an opportunity of continuation of concession
carved out in favour of that community as recommended by the

Page-Lad Committee.

10. Claim by the applicant that he has been denied an equal
opportunity of employment by virtue of impugned G.R. amounts to
a stake claim contrary to scheme evolved and continued for
upliftment of backward class- the members of Walmiki & Mehatar
Scheduled Castes and scheme to cause positive discrimination in

their favour, which State Government has taken up.
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11. Hence present O.A which is aimed at challenging a step
taken by executive to advance the cause of oppressed class cannot

be viewed from the point of view which applicant intends to

pursue.

12. Therefore, present O.A. has no merit and is hereby

dismissed.

13. In the circumstances the parties are directed to bear their

own costs.

(ATUL RAJ CHADHA) (A.H. JOSHI)
MEMBER (A) CHAIRMAN

Place : Aurangabad
Date : 22.04.2019

ARJ-0O.A.NO. 640-2016 D.B. (CHALLENGING G.R.)



