MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO.637/2023
DISTRICT:- BEED

Sheshrao s/o. Laxman Wagatkar,

Age - 34 years, Occ.: Police Constable,

B.No0.1848, R/o. Near Rest house,

Police Colony, Ambejogai,

Tq. Ambejogai, Dist. Beed. ...APPLICANT

VERSUS

1. The State of Maharashtra,
Through Additional Chief Secretary,
Home Department, Mantralaya,
Madam Kama Road, Mumabi- 32.

2. The Director General of Police (M.S.),
State Police Headquarter,

Shahid Bhagatsing Marg,

Kulaba, Mumbai - 400 005.

3. Special Inspector General of Police
Aurangabad, Range Aurangabad,
Vishrambagh Colony, Padampura Road,
Aurangabad - 431 00S.

4. Superintendent of Police,
Barshi Road, Near Civil Hospital,
Beed - 431 122. ...RESPONDENTS

APPEARANCE :Shri O.D.Mane, Counsel for Applicant.

:Shri V.G.Pingle, Presenting Officer for the
respondent authorities.
CORAM : JUSTICE SHRI P.R.BORA, VICE CHAIRMAN
AND
SHRI VINAY KARGAONKAR, MEMBER (A)
Reserved on : 03-05-2024
Pronounced on : 04-07-2024
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ORDER
[Per : Shri Vinay Kargaonkar, M (A)]

1. Heard Shri O.D.Mane, learned Counsel for the
Applicant and Shri V.G.Pingle, learned Presenting Officer

for the respondent authorities.

Applicant was dismissed from service after conducting
departmental enquiry. Applicant filed appeal before various
appellate authorities i.e. Special I.G.P., Aurangabad Range,
D.G.P. Maharashtra and Additional Chief Secretary, Home.
All these appellate authorities rejected the appeals made by

the applicant and the Applicant has, therefore, filed this

O.A.
2. Pleadings of the Applicant and brief facts :-
[a] Applicant submitted that, he was recruited as

Police Constable in Beed District on 27-07-2010 on
compassionate ground. In the year 2014 a departmental

enquiry was initiated against him on following charges:

“i) From 30.03.2012 to 22.11.2012 applicant
remained unauthorizedly absent from the duty and
left the headquarter without permission of the
Superiors and the total period of absentee is 233

days.
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i) The applicant on the cause of sickness remained
absent from the duty for the period from 22.02.2014
to 06.05.2014. Total days of absentee are 74 days.

iii)  Applicant on the cause of sickness frequently
remained unauthorizedly absent from duty for
avoiding duty and the said fact is mentioned in the
charges. Applicant was frequently punished for the
default of absenteeism from service.”

After conducting departmental inquiry

Superintendent of Police, Beed dismissed him from service.

[b] Applicant submitted that only once he remained
absent for 233 days and again on second time he remained
absent for 74 days. Superintendent of Police, Beed has
sanctioned leave without pay for his absence of said 74
days. During the absentee period of 230 days, applicant
was produced before Medical Board, Aurangabad and his
sick period from 30-03-2012 to 04-04-2012 i.e. 5 days
Medical leave was sanctioned by the Medical Board,
Aurangabad. In all, applicant’s absentee period of 79 days

is validated by the concerned authority.

[c] Applicant further submitted that in the year
2012, he met with an accident and was seriously injured

and sustained multiple injuries in that accident. He was
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under treatment of SRTR Medical College and Hospital,
Ambejogai and he was advised rest from 04-04-2012 to 25-
07-2012 by the Resident Medical Officer SRTR, Medical
College and Hospital, Ambejogai. After the rest period as
was advised by the Resident Medical Officer, applicant was
not completely recovered and hence he took rest up to 20-
11-2012 and joined duty on 22-11-2012. Applicant
submitted that he only took 120 days extra rest in violation
of the advice of the Medical Officer. Applicant submitted
that only the period of 120 days is controversial period in

his unauthorized absence from duty.

[d] In the year 2014, applicant again met with an
accident and was admitted in Ward No.13 of SRTR Medical
College and Hospital, Ambejogai from 24-02-2014 to 07-05-
2014 and was advised rest from 07-03-2014 to 11-04-2014.
Since the applicant was not feeling perfectly well, he
extended his rest period up to 06-05-2014. Total sick
period of applicant was 74 days and this 74 days’ period is
granted as a leave without pay by the Superintendent of

Police, Beed.

[e] Applicant further submitted that, he belongs to

Police Department and he is a Police Constable and he is
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below the rank of Head Constable under the Maharashtra
Civil Services (Leave Rules) 1981 [Hereinafter referred to
“Rules of 1981”]. Under Rule 77 of Rules of 1981, there is a
provision of hospital leave. Said provisions of Exception is

as under:

“77. Hospital leave,- (1) The authority competent to

grant leave may grant hospital leave to-

Exception,- The hospital leave may also be granted on
account of ‘ll-health’ to Government servants specified
below whose duties expose them to risk of accidents or
illness even though the illness or injury may not be
directly due to risk incurred in the course of their

official duties:-

i) Police officer including trainees of a rank

not higher than that of 'Head Constable'.

i) Government Servant of the prohibition and
excise department other than clerical

establishment.

iii) Forest sub-ordinate other than clerks in

receipt of not exceeding Rs. 225/-.”
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As per the legal provision made in the Rule 77 of
Maharashtra Civil Service (leave) Rules 1981 exception (i),

applicant is entitled for the hospital leave.

[f] Applicant has further submitted that charge
leveled against him that he is not interested in the service
and is least worried about his job is not true. He had
entered in the police service on compassionate ground. It is
further submitted that, the applicant is entitled for the
provision made under Rule 77 of Maharashtra Civil Service
(Leave) Rules, 1981 and that hospital leave shall not be
debited against the leave account and may be combined
with any other kind of leave which may be admissible,
provided, the total period of leave after such combination

does not exceed 28 months.

[g] Applicant  submitted that after getting
punishment of dismissal from service, he made appeal to
various appellate authorities i.e. from Special I.G.P. Range
Aurangabad to Additional Chief Secretary, Home
Department, Maharashtra but all authorities turned down
his appeals. Hence, the applicant had filed review

application to Additional Chief Secretary, Home Department
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and in review also his request was turned down. Applicant

has, therefore, prayed for allowing the O.A.

3. Submissions of the Respondent nos.1 to 4:-

[a] Respondent nos.1 to 4 have filed their affidavit
in reply. Learned P.O. submitted that, respondent no.4 had
initiated departmental enquiry against the applicant on 17-
05-2014 with 4 charges. Charges against the applicant are

as follows (paper book page 46 of O.A.):

“aRR\BTE-3
TR UIRRT/9¢ 8¢ TH.UEH. ANADR, THU[D U™ AT Y
dre, Ira fIvesd faunila diesll 49 QiEdR Saradre]
EEINEICEIREOERES

SR RIS ;

3R, FrshTeSl d STEERTIUI e Bl ST Jral
AR 9IfR1/9¢ 8¢ TH.Ue. IRTHDBR, D e I qRATHY
EISS

q. ST I SUART W31/ 9¢ 8¢ TH.USH . aRAdR, 91941
JY TGN G ! fQAd  30.3.2093 IMSTRYVM
HRUNTS RIH 7Y ST &1 22.99.2093 il HATAR
TR B, TPUul (I33) a9 IMOIRYTT HROUMTSH

HAGTIH SJAAH AR ISR RASAT BT,
. T UPdl WRIE AegTaR NHHAT fdedn Fav amafea

BISATT RIS Bl SNYLTAR bhos ATa!, feAraRar=i

HET3 Y g SATSINTg ALY e M1, g Upor 233 faas

SNSRI AT MR WIS HROMGST IREOR S HTd.

3. T STSIR YU HRUMGH [ IREOR Afeed e

HSIh e g RIS Y Jerfhy TUrIol HRol HRaT feaidh
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R§.%.2092 IS UTSIIugia 3MTe} 31T Jad! derfeha qurqolt
8IS Helhe gis ARIMETE il el had f&ih 30.3.93
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T AIfSd AT I §8] IREOR (g9 HYR Bl 3718,
37211 bR Jra ! AT JTSTTd] HAThIwId STae ST (300)
fa IREOR e 3.

33 YhR TRl A, epesoll  Jofdearaura
ESREICICIES

GIEEEEEEE))
I IT 31efieTeh dis e
EESEUACERERIEEDR
gfe,

qIf31/9¢ 8¢ TH.US . ANTADBR, THY[D U1, TS,
A1~ 1137 3. SATpIagey, I, . Hef dre”

The Medical Board, Aurangabad recommended only 5
days’ sick leave period out of 233 sick days. The charges
leveled against the applicant for unauthorized absence from

duty have been proved in the departmental enquiry.

[b] It is further submitted by the respondents that,

Rule 77 of the Rules of 1981 provides exemptions but those
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exemptions are for the Government servants who are
performing official duties. Applicant has remained absent
and for that reason, respondent no.2 had initiated
preliminary enquiry. The Preliminary Enquiry Officer had
recorded statement on 25-05-2013 in which the applicant
stated that he met with an accident on 03-06-2012. At that
time, applicant was on sick leave and he was not
performing any official duty. In the present case, the
applicant had met with an accident when he was not
performing his official duty. Hence, provisions of Rule 77
and Exceptions therein of the Rules of 1981 will not be

applicable to him.

[c] Learned P.O. further submitted that, appellate
authorities as well as the revisional authority after
considering all the material on record and after giving full
and sufficient opportunity of being heard had rejected the
applicant’s appeal and review application as per rules and
law. Applicant had submitted an application to respondent
no.l1 on 01-08-2022. Respondent no.1 had rejected the
said application as per Rule 18 of the Mumbai Police
(Punishment & Appeal) Rules, 1956 and under Rule 27(b)

of the Bombay Police Act, 1951. Respondents have,
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therefore, prayed for dismissal of the O.A. stating that there

is no merit and substance in it.

4. Analysis of facts and conclusions:-

[a] We have heard the learned Counsel for the
applicant as well as learned Chief Presenting Officer for
respondent authorities. We have also gone through the
documents placed on record by the parties. Learned
counsel for the applicant has mainly argued that Applicant
was not granted “Hospital Leave” under Rule 77 of
Maharashtra Civil Services (Leave) Rules 1981. He argued
that case of the applicant is fully covered under “Exception”
of Rule 77. Rule 77 of Maharashtra Civil Services (Leave)

Rules, 1981 is reproduced below:

“77. Hospital leave,- (1) The authority competent to

grant leave may grant hospital leave to-

(a) Class IV Government servants; and

(b) such Class III Government servants whose
duties involve the handling of dangerous
machinery, explosive materials, poisonous drugs
and the like, or the performance of hazardous
tasks;

while under medical treatment in a hospital or
otherwise, for illness or injury, if such illness or injury
is directly due to risks incurred in the course of their
official duties:-
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Exception. The hospital leave may also be
granted on account of health to Government servants
specified below whose duties expose them to special
risk of accident or illness even though the illness or
injury may not be directly due to risk incurred in the
course of their official duties:-

(i) Police officers, including trainees of a rank not
higher than that of Head Constable:

(i) Government servants of the Prohibition and
Excise  Department  other than  clerical

establishments;

(iii) Forest Subordinates, other than clerks in
receipt of pay not exceeding Rs. 225.

(2) Hospital leave shall be granted on the production of

medical certificate from an Authorised Medical

Attendant.
[b] As per the legal provision made in the Rule 77 of
Maharashtra Civil Service (leave) Rules 1981 exception (i),
applicant is entitled for the hospital leave. But in this case
risk of accident or sickness to the applicant is not due to
exposure to special risk of accident or illness related to
duty of constable. In fact Applicant met with an accident
on 03-06-2012 when he was absconding from duty since
30-03-2012. Therefore, “Exception” under Rule 77 of

Maharashtra Civil Services (Leave) Rules, 1981 will not be

applicable to the applicant.

[c] “Hospital Leave” has to be granted on the

production of medical certificate from an Authorised
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Medical Attendant. In this case, Applicant was referred to
the Medical Board at Aurangabad and it did not grant him
“Hospital Leave” and only 5 days sick leave was granted to

the applicant.

[d] Applicant’s appeal was rejected by Inspector
General of Police, Aurangabad Range. Applicant’s Review
appeal was also rejected by the Director General of Police.
Applicant had appealed to the Government after his appeals
were rejected by Inspector General of Police and Director
General of Police. Minister of State for Home (Rural) has
rejected the appeal of the applicant. Relevant part of order
of Minister of State for Home (Rural) is reproduced below

(paper book page 36 of O.A.):

"R I qTed] a9 AT JardraagHel dev
BrerefaRed sav o3 HIRy RBem amed. ffuemeil ai=t gmaoft
SRR SR dos gr 9 [AUNTHgd e $ojed]
SHITGUATE! GeTa0] TurHoll Hod /Y AT FIpyive el e @,
3ffUresTel} T S UATd SMTeles! 31l 81 i<l AT+ B3R 3Me.”

The Minister has commented that the punishment
imposed on the Applicant is disproportionately severe
considering his misconduct. Before being dismissed from
service, the Applicant had only received three minor

punishments.
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[e] Police Constables often face challenging
circumstances both professionally and personally. Without
prejudging the specifics of this case, it is important to
consider factors such as personal issues, health problems,
or family emergencies that may have contributed to the
constable's absence. It is plausible that the Constable may
have faced circumstances beyond his control, leading to an

unintended prolongation of absence.

[f] Dismissal from service is a severe punitive
measure that not only affects the Constable's livelihood but
also tarnishes his career permanently. Instead of ending
the Constable's career abruptly, a lesser punishment could
focus on rehabilitation and corrective measures. This could
include counselling, motivating or a structured return-to-
work program designed to address the root causes of

absenteeism and prevent recurrence.

[g] It is crucial to assess the Constable's overall
service record and contributions to the Department before
making a final decision of dismissal from service. If the
Constable has otherwise been diligent and dedicated in his
duties over the years, a lesser punishment would recognize

his past service while addressing the current issue
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effectively. Applicant had received only 3 minor

punishments before being dismissed from service.

[h] Dismissal for absenteeism, while justifiable in
extreme cases, can have demoralizing effects on the entire
police force. A judicious approach, tailored to the
circumstances of each case, demonstrates fairness and
compassion in dealing with disciplinary matters, thereby
maintaining morale and cohesion within the department. It
is essential to ensure that the disciplinary actions taken are
in line with legal regulations and departmental policies.
While discipline is necessary to uphold standards, it should
also be proportionate and reflective of the specific

circumstances involved.

[i] In conclusion, we strongly believe that
reconsidering the dismissal of PC Laxman Wagatkar is
warranted, and we propose that a lesser punishment be
considered in light of the factors discussed above. This
approach not only upholds principles of fairness and
rehabilitation but also acknowledges the complexities of
human circumstances that can contribute to lapses in

attendance.
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S. While we wunderstand the seriousness of
absenteeism and its impact on departmental operations, we
suggest reconsideration of punishment of dismissal and
propose a lesser punishment i.e. any punishment other
than dismissal, removal or compulsory retirement. Hence
following order:
ORDER
[1] Order of Punishment passed by the respondent No.4

dated 24/03/2015 is quashed and set aside.

[iil Respondents shall reconsider the punishment of
dismissal and inflict any lesser punishment i.e. any
punishment other than dismissal, removal or compulsory

retirement.

[iii] O.A. stands allowed in the aforesaid terms, however,

without any order as to costs.

(VINAY KARGAONKAR) (P.R.BORA)
MEMBER (A) VICE CHAIRMAN

Place : Aurangabad
Date : 04-07-2024.

2024\db\YUK O.A.NO.637.2023 VK



