1 O.A. No. 556/2020

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD
ORIGINAL APPLICATION NO. 556 OF 2020
DISTRICT : NANDURBAR

Umakant Lotan Bedse,
Age : 55 years, Occu. : Govt. Service as

)
)

Senior Tribal Development Inspector, )
In the office of Project Officer, Integrated Tribal)
Development Project, Nandurbar. )

R/o : Plot No. 46 B/47, Laxmi Narayan Nagar,)
Behind Kamnath Mahadeo Mandir, Nandurbar.).. =~ APPLICANT

VERSUS

1. Commissioner of Tribal Development,)
Maharashtra State, Nasik.

2. The State of Maharashtra, )
Through the Secretary, )
Tribal Development Department, )
Mantralaya, Mumbai 400 032. )

APPEARANCE : Shri Ajay Deshpande, Advocate for the
Applicant.

: Shri I.S. Thorat, P.O. for the Respondent
Authorities.

CORAM : Shri V.D. Dongre, Member (J)
and
Shri Bijay Kumar, Member (A)

Reserved on : 02.05.2023
Pronounced on : 21.06.2023

ORDER
(Per : Shri Bijay Kumar, Member (A))

1. The Original application No. 556 of 2020 has been filed by

one Shri Umakant Lotan Bedse on 14.12.2020, invoking
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provisions of Section 19 of the Administrative Tribunals Act,
1985. The applicant is aggrieved by notification of Rules referred
to as “Assistant Project Officer (higher Grade) and Other Officers
(Grade-2) Recruitment (Amendment) Rules 2017”7, which was
notified on 31.07.2017. These rules had been notified by way of

amendments to Recruitment Rules of 1984.

2. Facts of the case- Important facts which emerge from the

submissions made by the two sides of the dispute are being

listed as follows :-
(@) The applicant was first appointed as a Senior Clerk in
Tribal Development Department through Sub-ordinate
Services Selection Board, Nashik vide order dated
23.08.1991. Later on, he was promoted to the post of
Deputy Accountant vide order dated 30.06.2010. The
applicant has further submitted in para 5, page 3 of the
paper-book of this O.A. that he was further promoted as
Senior Tribal Development Inspector on 31.07.2014.
However, the applicant has neither enclosed a true copy of
his promotion order to the post of Senior Tribal
Development Inspector, nor did he enclose copy of

recruitment rules for the post of Senior Tribal Development
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Inspector, though both these documents are material in

this case.

(b) As a last resort, the learned Presenting Officer was
directed vide oral order dated 23.03.2023 to place on record
(i) final establishment pattern after creation of 1961 posts
in Tribal Development Department by G.R. Dated
23.01.2014 and (ii) Recruitment Rules for the post of
Warden and Senior Tribal Development Instructor which
was complied by the learned P.O. on 29.03.2023. From the
details submitted by learned P.O., Senior Tribal
Development Inspector in the ‘Directorate of Tribal
Development (Recruitment) Rules, 1998’ were notified on
07.10.1988 regulating recruitment to the post of Senior
Tribal Development Inspector in the Maharashtra Tribal
Development Services, Class II in the Directorate of Tribal
Development of the Govt. of Maharashtra. Rule 4 of the
said Recruitment Rules provides for appointments to the
post of Senior Tribal Development Inspectors by Promotion
and Nomination on 50: 50 Basis; and Rule 3 (a) provides
for appointment by promotion as follows :-

“ 3. (a). promotion of a suitable person on the basis of

seniority subject to fitness from amongst the persons
holding the posts of Tribal Development Inspector,”
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(c) Additional 36 posts of Senior Tribal Development
Officer were created vide G.R. dated 23.01.2014, a copy of
which is at page No. 105 of the paper-book. Though the
applicant was not in the cadre of Tribal Development
Inspector, yet he was promoted as Senior Tribal
Development Inspector on 31.07.2014 which is in pay scale
of Rs. 9300-34800 plus Grade Pay of Rs. 4300. Thus, the
applicant came in cadres of posts equivalent in terms of
pay band and Grade-Pay of Wardens, Research Assistants,
Office Superintendents, Junior Administrative Officers, and
Cultural Officers, all of whom are in pay band of Rs. 9300-

34800 with Grade Pay of Rs. 4300.

(d) As per amended Recruitment Rules named as
“Assistant Director (Higher Grade) and Other Officer (Class-2)
in the Directorate of Tribal Development (Amendment) Rules
2017,” the post of Warden and Senior Tribal Development
Inspector have been put in one category with 37.5% posts
reserved for them and posts of Office Superintendent,
Cultural Officer, Junior Administrative Officer and
Research Officer constitute another category for promotion
to the post of Assistant Project Officer (Higher Grade), and

Other Officers (Class-2) in the Directorate of Tribal
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Development for which 12.5% posts have been earmarked.
Rest of the 50% posts of Assistant Project Officer (Higher
Grade), and Other Officers (Class-2) in the Directorate of

Tribal Development are to be filled by nomination.

() To the contrary to the Re-amended Recruitment
Rules, the applicant has pleaded for getting clubbed with
the cadres having 12.5% quota as he finds himself senior to
others in this category whereas, his chances of promotion,
on his getting clubbed with Wardens is lower. In support of
his claim, the applicant has advanced arguments as

elaborated in following paras of this order.

3. GROUNDS FOR SEEKING RELIEF PRAYED FOR: The
applicant has argued that as a common seniority list was being
prepared for the post of Office Superintendent, Cultural Officer,
Junior Administrative Officer and Research Assistant to which
the cadre of Senior Tribal Development Inspector was also
included, taking the cadre of Senior Tribal Development
Inspector out of that category without obtaining choice of officer

concerned is illegal.

4. RELIEF PRAYED FOR- The applicant had prayed for reliefs

in terms of para 20 of the original application. The learned
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Advocate for the applicant had verbally prayed on 28.07.2022 for

grant of leave to amend the O.A. and add prayer clause (B-1).

Amended prayer clause is reproduced verbatim for ready

reference as follows :-

“20. THE APPLICANT, THEREFORE, PRAYES THAT:

(A)
(B)

(B-1)

(©)

(D)

Original application may kindly be allowed.

The respondents may kindly be directed to redress
the grievances ventilated through representations at
Annexure “A-6” and Annexure “A-77, especially in the
backdrop of the communication of R-2 to R-1, dated
09.05.2019 at Annexure “A-8” and till redressal of
the grievances, the process of effecting promotions to
Group ‘B’ post taken up vide communication of R-1
dated 24.11.2020 at Annexure ‘A-3’ may kindly be
ordered to be deferred.

The amendment notification at Annexure A-1 dated
31.07.2017 virtually taking away the promotional
prospects of the incumbents belonging to the cadre of
sEnior Tribal Development Inspectors to the cadre of
Assistant Project Officer- Class-II may kindly be
quashed and set aside to that extent by directing to
effect to the promotions of Senior Tribal Development
Inspectors from the common pool of Office
Superintendent, Cultural Officer, Research Assistant
and Junior Administrative Officer as before.

Pending hearing of final disposal of this application,
the respondents may kindly be directed not to
proceed with the process of promotion to Group ‘B’
post geared up vide communication dated
24.11.2020 at Annexure ‘A-3”.

Any other suitable and equitable relief to which
applicant is entitled be granted in his favour.”

5. INTERIM RELIEF GRANTED:

(@) This Tribunal [CORAM: A.D. Karanjkar, Member (J)]

had, vide oral order dated 17.12.2020 granted interim relief

in following terms as stated in para 3 of the said order-



(b)
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“3. I have heard submissions of the learned Chief
Presenting Officer. There is substance in the contention of
the applicant that grave prejudice will cause to the
applicant if officer junior to him is promoted. Therefore, it is
necessary to issue direction to the respondent No. 1 and 2
not to proceed with the promotion till compliance of the
order dated 09.05.2019 issued by the Government of
Maharashtra, which is at page no. 50 of the paper-book of
the O.A.”

On perusal of aforesaid communication dated

09.05.2019 issued by the Tribal Development Department,

it is found that the said reference is not any order but a

letter forwarding list of 2 complaints for necessary action.

Below quoted the said communication, hereinbefore

referred to as order dated 09.05.2019, which is in Marathi:-

“F. 099208158
FHHTF THIU 209/ T.3.
Friaardt [T faser,
FHIGTH FIAT 315, §AIHT ITTE TP
0Q H 098
13,
e
TIaardT 1357,
.
3% - FeFiian JTaeds FHrfarg! g1vt Frad.
Hgled,
IRWIFT AvT=ad Trefler Fed=ar gdiaw 3T Frdarsl FveT
FeledT HETTel ATHART HIGT FRIG].
.. favz HSAGR ) PRGN

1. THeq BN  qievdasT | 4 Galy IFd PR dara




8 O.A. No. 556/2020

FIUTISTITT. T T1fE

2. FrferdfiaT 3if08id /| F1°3 | 3HTFIT olicd  §56 TR
FOTFHIT fOFRY  GentET | stfeardt  fawra  fAer;
TEr=gFH / GRS Jfeard!| teifca®  faardt  Aer
fa@rr flers a1 dHEET | GHed, AGISR.

I THEAT  IFededT

HITI BT Tl
HTTeTT.
(A ATSTTFR)
Hav dfAd, HERTSC IUTHT
FE93 alleraHmor

0. Pleadings and Final Hearing: - Affidavit in reply on behalf
of respondents was filed by learned Presenting Officer on
19.07.2022 which was taken on record and a copy thereof served
on the other side. The learned Advocate for the applicant filed
rejoinder affidavit on 28.07.2022 which too, was taken on record
and a copy thereof served on the other side. Therefore, the
respondents filed a short affidavit on 24.02.2023 which was
taken on record and served on the other side. Learned Advocate
for the applicant too, had placed on record notes of submissions
along with certain documents, which were not the part of earlier
submissions. These documents have already been taken on
record which were given page numbers for future reference vide

oral orders of the Tribunal passed on 20.01.2023. The matter
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was finally heard at length on 02.05.2023 and reserved for

orders.

7.

Analysis of Facts: -

(@) It is evident that the applicant has not adduced any
evidence to justify his promotion to the cadre of Senior
Tribal Development Inspector for which, as per Recruitment
Rules, 1988, feeder cadre is Tribal Development Inspector.
The Respondents too, have not explained the basis of
promoting the applicant from cadre of Deputy Accountant

to the post of Senior Tribal Development Inspector.

(b)  Further it has been argued on behalf of the applicant
that even though certain cadres, mnamely, Office
Superintendent, Senior Tribal Development Inspectors,
Cultural Officer, Junior Administrative Officer and
Research Assistant are exclusive with each other, mere
publishing a common seniority list of such cadres results
into formation of a non-separable group of cadres for
promotion to the next cadre. However, no rules or case laws

have been cited to support this argument.

() Provisions of rule 3 of un-amended Recruitment Rules

for the post of Assistant Project Officer ( Higher Grade) and
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other officers (Class -2) (in the Tribal Development
Directorate) Recruitment Rules, 1984 which deals with
promotion to the said post, are being quoted for ready

reference as follows :-

“3.  HaleAITId T TIaF Ghed H8HRT ( 3T A1)
ST AT JTEh, FIETS PR, FerdaT HT8HRY, T8
GHE far GEisT IHTEFRT T Gararier fAgF ! & Uaher, -

(31) TEIF TFeT HGFRT (fA77 300), FIalerd 3eher,
HEPIcie ITAPRY, TalcTs e T FeienT Jifear) &1 9
§RUT FXUIAT & T GGIaR dled JUIQeT &H Adel 3ad dar
ST SIFAHEA, GHAT N g GRESAFAR, T

SFFAeIT Geleaictt 23T fFar

(d) The above quoted Recruitment Rules for the posts of
Assistant Project Officers (Higher Grade) and other officer
(Class-2) (in the Directorate of Tribal Development), 1984
has no provision for promotions to persons working in the
cadre of Senior Tribal Development Inspectors into the said
promotion cadre. Therefore, the applicant knew at the time
of his entry into the cadre of Senior Tribal Development
Inspector the rule position. The impugned amendment of

2017 provides for a new opportunity to him.

() The respondents on their part have not advanced any
rationale of categorization of all the feeder cadres into two

categories and assigning quota of 37.5% and 12.5%
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arbitrarily. The respondents had been given opportunity to
submit their say on this point vide queries mentioned in
para 7 (a) to 7 (c) of oral order dated 21.01.2023; however,
no submissions have been made by them. The Tribunal has
taken judicial notice of rule 6 of unamended Recruitment
Rules 1984 and amended Recruitment Rules of 2017.
Grouping of various cadres and their respective quota as
per the Recruitment Rules, 1984 vis a vis Recruitment
Rules, 2017 for the post of Assistant Project Officer (Higher
Grade) and other officers (class-2) (in the Directorate of

Tribal Development) is tabulated below :-

Promotion | Feeder Cadre Group-I Feeder Cadre Group-II
50% Cadres Quota | Cadres Quota
quoted in
both RR
As per | Assistant 40% Hostel 10%
1984 R.R. | Project Officer Superintendent
(Lower Grade), Research Officer
Office
Superintendent
and Cultural
Officer
As per | Warden and | 37.5% | Office 12.5%
2017 R.R. | Senior Tribal Superintendent,
Development Cultural Officer,
Officer Junior
Administrative
Officer and
Research
Assistant
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Upon analyzing above facts, in our considered
opinion, the ratio of quota which was earlier 40% and 10%
has been modifies to 37.5% and 12.5% which may not be
called as material deviation so far as the applicant is
concerned, as the post of Senior Tribal Development
Inspector has been introduced in promotion channel for the

first time.

8. CONCLUSIONS: The applicant, as well as, the respondents
have not advanced any arguments regarding the basis of
granting promotion to the applicant from cadre of Deputy
Accountant to the cadre of Senior Tribal Development Inspector
when feeder cadre for promotion is Tribal Development Inspector.
Secondly, under unamended Recruitment Rules, persons in the
cadre of Senior Tribal Development Inspectors were not eligible
for promotion in the cadre of Assistant Project Officer (Higher
Grade) and other officers (class-2). Thirdly, the applicant has not
substantiated his argument by any citations, that publication of
one common seniority list for some cadres has effect of merger of
cadres. Last but not the least, the applicant has not been able to
show that putting various feeder cadres into two categories with
defined quota for each of them is, mala-fide on any ground.

Judicial intervention is not warranted in such situation just to
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facilitate priority in promotion to any one or few applicants of a
particular cadre only because they have by chance seniority
advantage by regrouping of various cadres. Therefore, the
following order : -
ORDER
(A) The original application is hereby, dismissed for being

devoid of merit.

(B) Interim orders dated 17.12.2020 and 20.01.2023 are,

hereby, vacated.

(C) No order as to costs.

MEMBER (A) MEMBER (J)
Kpb/D.B. O.A. No. 556/2020 VDD & BK 2023 promotion



