1 O.A. NO. 526/22

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD
ORIGINAL APPLICATION NO. 526 OF 2022
DISTRICT : AURANGABAD

Sachin s/o Dnyaneshwar Dahihande, )
Age. : 27 years, Occ. Nil, )
R/o Adgaon (Bk), Tq. & Dist. Aurangabad. ) . APPLICANT

VERSUS

1. The State of Maharashtra, )
Through Principal Secretary, )
Revenue and Forest Department, )
Mantralaya, Mumbai- 32. )

2. The District Selection Committee,)

@ District Collector, )
Ahmednagar. ) .. RESPONDENTS
APPEARANCE Shri Avinash Khedkar, counsel holding
for Shri G.A. Rathod, Counsel for
Applicant.

Shri V.R. Bhumkar, Presenting Officer for
respondent authorities.

CORAM : JUSTICE P.R. BORA, VICE CHAIRMAN.
AND
VINAY KARGAONKAR, MEMBER (A)

ORAL-ORDER

1. Heard Shri Avinash Khedkar, learned counsel

holding for Shri G.A. Rathod, learned counsel for the applicant

and Shri M.S. Mahajan, learned Chief Presenting Officer for the

respondents.
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2. The applicant has preferred the present Original
Application seeking direction against the respondents to
recommend and give him appointment on the post of Talathi

from Open category.

3. It is the case of the applicant that vide advertisement
published on 27.02.2019, total 84 posts of Talathi were notified
to be filled in by direct recruitment. The applicant applied for
the said post from Open category. In the written examination,
the applicant secured 174 marks out of 200. In the meanwhile
of the said recruitment process, the seats, which were reserved
for the candidates belonging to SEBC, were converted into Open
and in the circumstances, number of seats reserved for Open
category were increased. In an another development, the
Government decided to fill in for the time being only 09 posts
from the Open class. It further so happened that some of the
candidates were found to have adopted mal-practice and their
names were therefore removed from the list of recommended
candidates. In the circumstances, against the seats of Open
general category, the names of only 06 candidates were
included in the said list. The modified waiting list also came to

be published for the Open General candidates consisting of 03
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names. The applicant stands at Sr. No. 01 in the waiting list in

order of merit.

4, After it was noticed that the respondents have
instead of 09 posts, which were declared to be filled in by Open
General candidates, have recommended only 06 candidates, the
applicant made an application seeking appointment in his
favour on the ground that he stands at Sr. No. 01 in the waiting
list. Since, the said request has not been considered by the

respondents, the applicant has approached this Tribunal.

S. Learned counsel for the applicant submitted that in
the advertisement itself it was declared that waiting list also will
be prepared in order of merit. Learned counsel further tendered
across the bar the G.R. dated 13.06.2018, which lays down
guidelines for making appointment in the direct recruitment
and the period, which is provided for selection list to be in
operation. As provided in the said G.R., the selection list, as
well as, waiting list were to remain in operation for the period of
01 year. Learned counsel pointed out that the applicant has
come out with a request seeking appointment for him before
expiry of that period. In the circumstances, learned counsel

submits that the applicant deserves to be considered and
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directions as are sought by the applicant deserve to be issued

against the respondents.

0. Respondent no. 2 has filed the affidavit in reply
thereby opposing the prayer made in the Original Application.
Respondent no. 1 has not filed the affidavit in reply. It is the
contention of respondent no. 2 that the respondent no. 1 vide
communication dated 2.12.2020 has informed that excluding
suspected candidates found in the recruitment process and
posts from SEBC category, the appointment be given to the
selected candidates. According to the said instructions, the
final merit has been published and eligible and selected
candidates have been given appointment. Respondent No. 2
has further contended that he has reserved the final selection
list of the suspected candidates since offences have been
registered against them at Kotwali Police Station, Ahmednagar
u/s 420, 419, 417 of IPC and Section 66 d of Information
Technology (Amendment) Act, 2008. It is further contended
that since the applicant has secured 174 marks in the written
examination, which were less than the candidate selected finally
from the posts from Open category, the applicant has not been
given the appointment. It is further contended that the

candidate from Open General category has secured more marks
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than the applicant was noticed to be doubtful candidate and
hence, the said candidate has been listed in the group of
doubtful candidates and even criminal action has been
instituted against him. It is further contended that in order to
avoid multiplicity of proceedings, the appointment is not given

to the applicant.

7. Learned P.O. reiterated the contentions raised in the
affidavit in reply filed on behalf of respondent No. 2. Learned
P.O., referring to the letter dated 15.07.2022 (Exhibit R-3),
whereby the applicant was informed that his application is
disposed of, submitted that since out of 09 candidates to be
recommended from Open General category, 03 were found
doubtful and since criminal prosecution is launched against
them, by reserving the decision in regard to those 3 candidates
the next 06 candidates in order of merit have been
recommended for their appointment and accordingly, the
appointment orders are issued in their favour. Learned P.O.
submitted that the respondents have rightly kept the said posts
unfilled having regard to the criminal cases pending against

them.
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8. We have duly considered the submissions made on
behalf of the applicant, as well as, the respondent authorities.
It is not in dispute that name of the applicant stands at Sr. No.
01 in the waiting list in the category of Open General. It is also
not in dispute that total 09 posts were to be filled in from Open
General category. Admittedly, only 06 posts are recommended
for to be filled in and 03 posts are kept vacant. From the record
it is quite evident that 03 candidates, who were liable to be
recommended from Open General category and who have
secured more marks in order of merit, have not been given

appointments and decision in their regard is kept reserved.

9. In the present matter, the issue of life of the waiting
list may not arise for the reason that after declaration of the
final selection list i.e. on 20.12.2021, within 01 years therefrom
the applicant has preferred the present Original Application. It
is the contention of the respondent no. 2 that he has acted as
per the instructions received him from the State Government
vide communication dated 2.12.2020. We have gone through
contents of the said communication. We deem it appropriate to
reproduce the said communication as it is in vernacular, which

reads thus :-
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The second para of the aforesaid communication pertains to the
recruitment in the District of Ahmednagar. What the State
Government has directed is to issue appointments to the
selected candidates excluding the candidates who were noticed
to be doubtful. Respondent No. 2 has also not taken any
definite stand that the results of the doubtful candidates were
reserved, subject to outcome of the criminal cases pending
against them. As such, we do not see any rational in keeping

03 posts unfilled.

10. The advertisement, which was initially published on
27.02.2019 was published for filling in 84 vacant posts of
Talathi and in the said advertisement, the particulars of said 84
posts were provided. Vide subsequent advertisement/
Notification published on 01.02.2021, the number of posts was
brought down from 84 to 80. The number of candidates whose
names are included in the modified selection list is much less
than 84. In the circumstances, to keep 03 posts unfilled may
not be in the interest of State. Moreover, as we noted
hereinabove, the respondent No. 2 has also not come out with a
stand that the results of the doubtful candidates has been
reserved or withheld subject to decision of the criminal

prosecutions pending against them. Even otherwise, it is
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difficult to say how much period will be required for the decision
in the Criminal Cases filed against the said candidates. As
such, the prayer made by the applicant deserves to be

considered.

11. The applicant has received total 174 marks out of
200 marks in the interview and he stands at Sr. No. 1 in the
modified waiting list prepared by the State. Though another 02
candidates in the waiting list have also secured 174 marks as
has been earned by the applicant, the said 02 candidates are
admittedly younger in age and in the circumstances, though all
03 candidates have secured equal marks, the person older in

age will stand at a higher position.

12. The contention raised on behalf of the respondents
that to avoid multiplicity of the litigations, they have resolved
not to fill in O3 posts for the candidates of Open General
category is also holly unacceptable. The vacant posts of
Talathis cannot be kept vacant for indefinite period. From the
record it appears that the names which are recommended are
less than the number of vacancies notified. As such, the
applicant has certainly made out a case for recommendation of

his name being at Sr. No. 1 in the waiting list of the Open
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General candidates. In the result, the following order is
passed:-

ORDER

(i) Respondents are directed to consider the name of the
applicant for appointment on the post of Talathi from the
Open General class and having regard to the vacancy

position issue appointment order in his favour.

(ii) There shall be no order as to costs.

MEMBER (A) VICE CHAIRMAN

Place : Aurangabad
Date :01.11.2023

ARJ O.A. NO. 526 OF 2022 (APPOINTMENT)



