1 O.A. No. 435/2019

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 435 OF 2019

DISTRICT : LATUR
Sadhu s/o Kundlik Lohar,
Age: 49 years, Occu: Service,
R/O. ITI Nilanga, Taluka Nilanga,
Dist. Latur. .. APPLICANT

VERSUS

1. The State of Maharashtra,
Through its Principal Secretary,
Skill Development and
Entrepreneurship Department,
Mantralaya, Mumbai-32

2. The Director,
Vocational Education and Training,
3, Mahapalika Marg,
P.O. Box No. 10036, Mumbai.

3. The Joint Director,
Vocational Education

and Training Institute,
Bhadkal Gate, Regional Office, Aurangabad

4. Vinayak S/o Uttam Bhusavale,
Age; Major, Occu; Service,
Industrial Training Institute, Nanded
Presently on deputation at Aurangabad. .. RESPONDENTS

APPEARANCE : Shri H.A. Joshi, Advocate for the Applicant.

: Shri M.P. Gude, P.O. for respondents.

CORAM : Shri V.D. Dongre, Member (J)
and
Shri Bijay Kumar, Member (A)
Reserved on : 02.02.2023

Pronounced on : 14.03.2023
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ORDER
(Per : Shri Bijay Kumar, Member (A))

1. One Shri Sadhu Pundalik Lohar, Resident of Taluka-
Nilanga, District- Latur has filed this Original Application
invoking provisions of S. 19 of the Administrative Tribunals Act,
1985 being aggrieved by impugned order No. 04/Estt-
05/Deemed date/2019/Lohar/434, dated 25.03.2019, passed by
respondent No. 2 i.e. the Director, Vocational Education and

Training, Maharashtra State, Pune.

2. Brief facts that emerge admittedly in this matter may be
summed up as follows :-
(@) The applicant belongs to Nomadic Tribe-C category (in
short, NT-C) and is also physically handicapped. He was
initially appointed as a senior clerk by nomination, and
posted at Industrial Training Institute (in short, ITI), Latur

vide order dated 22.12.2003.

(b) As per applicable Post-Recruitment Examination
Rules, 1973, employees of the cadre of senior clerk are
required to pass Post-Recruitment Examination within 4
years of their appointment as senior clerk and within 3

attempts as per provisions of Post-Recruitment
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Examination Rules, 1973. However, as per Government
Resolution issued by General Administration Department,
bearing No. EXM-1075/1681-XVII, Sachivalaya, Bombay,
dated 24.08.1976, employees belonging to backward caste
had been given one additional chance and one more year to
pass the departmental examination for promotion. The
operating part of the said GR is quoted below for ready
reference as follows :-

‘RESOLUTION OF GOVERNMENT

In pursuance of the Policy of Government, for
showing special sympathy to the Government servants
belonging to the Backward Classes in the matter of
promotions to the higher posts in Government offices, a
proposal was under consideration for liberalizing the
Departmental examinations rules for qualifying for
promotions to the higher posts in respect of
Government servants belonging to the Backward
classes. The Government has now decided that the
departmental examinations rules for promotion to the
higher posts applicable to the Government servants,
both Gazetted and Non-gazetted, in all the Government
Officers, a provision should be made therein to the
effect, that the candidates from (i) Schedule Castes, (ii)
Scheduled Tribes, and (iii) Denotified Tribes and
Nomadic Tribes, should be given one more chance and
one more year, to pass the departmental examination,
than is permissible under the rules to other candidates.

2. The departments of the Sechivalaya should be
requested to take immediate action to amend the
relevant departmental examinations rules accordingly
where they exist, or to incorporate it in the new rules
which will be framed hereafter.
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By order and in the name of the Governor of
Maharashtra,

Under Secretary to tsed _Govemment of Maharashtra.”
(c) The applicant was senior to respondent No. 4 in the
cadre of senior clerk as his position in seniority list of
senior clerks published on 09.10.2013 was 45, respondent
No. 4 was at serial No. 46. However, respondent No. 4
passed the post-recruitment departmental examination
within 3 years and 3 attempts whereas; the applicant
passed the said examination in four attempts in the

examination conducted in the month of June 2014.

(d) A vacancy occurred under promotion quota in the
cadre of Head clerk for which meeting of Departmental
Promotion Committee (in short, DPC) was held on
13.12.2011. As the respondent No. 4 was eligible for
promotion having passed the post-recruitment
departmental examination he was promoted to the post of
Head Clerk vide order dated 16.06.2012. On the other
hand, the applicant was not eligible for promotion to the

post of senior clerk as he had not passed post-recruitment
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qualifying examination by the time of promotion of

respondent No. 4 in the year 2012.

() The applicant passed post recruitment qualifying
examination in four attempts and four years in the year
2014 by appearing in the said examination which was held
in the month of June 2014. Thereafter, the applicant
submitted a representation dated 09.04.2015 to respondent
No. 3 demanding promotion to the post of Head Clerk with
deemed date of promotion of respondent No. 4 on the basis
that the applicant had passed the post-recruitment
departmental examination within prescribed number of
years and attempts, he should not be made to suffer loss of
seniority in the cadre of senior clerk. The applicant
submitted other two representations dated 05.05.2015 and
07.07.2015 to respondent No. 3 reiterating his demand for
promotion to the post of Head Clerk along with benefit of

deemed date.

H The applicant filed an Original Application No.
747/2015 before this Tribunal. Before, the Tribunal passed
orders, the applicant was given promotion to the post of

Head Clerk vide order dated 24.02.2016 against open
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category roster point and given posting at ITI Latur as per
his request. Being dissatisfied by not given benefits of
deemed date of promotion, the applicant made
representation dated 06.12.2017 to respondent No. 3
demanding benefit of deemed date of promotion as the date
of promotion of respondent No. 4 to the post of Head Clerk.
Respondent No. 3 forwarded the said representation made
by the applicant to respondent No. 2 vide a letter dated
24.01.2018 seeking further orders. Before, respondent No.
2 could decide the representation made by the applicant,
this Tribunal had disposed of the said O.A. No. 747/2015
by passing Oral Order on 10.01.2019 directing the
respondent No. 2 to decide the proposal dated 24.01.2018
submitted by respondent No. 3 to respondent No. 2 within
a period of 3 months from the date of the Order of the
Tribunal and communicate the decision to the applicant in

writing.

(g) Respondent No. 4 was granted further promotion to
the post of Office Superintendent vide order dated
02.02.2019 as the respondents treated the applicant junior

to the respondent No. 4 in the cadre of Head clerk.
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Being aggrieved by promotion given to respondent No.

4 to the post of office superintendent, the applicant has

filed the present O.A. No. 435/2019 and has sought relief

in terms of prayer clause in para 7 and 8 of the O.A.

3. Relief Prayed for by the Applicant: The applicant has

prayed for relief in terms of para 7 of the O.A. and interim relief

in terms of para 8 of the O.A. which are being reproduced

verbatim for ready reference:-

« 7.

RELIEF SOUGHT FOR :-

A)

B)

C)

D)

(E)

The record and proceedings of the case any kindly be
called for:

By issue of appropriate order or direction in the like
nature the impugned Order No 04/Estt-05/Deemed
date/2019/Lohar/434 Dated 25th of March 2019
issued by Director of Vocational Education and
Training (Annexure “A-147) may kindly be quashed
and set aside.

It be held and declared that the Applicant is entitled to
the deemed data of promotion as 16.06.2012 for the
post of Head Clark.

By issue of appropriate order or direction in the like
nature the impugned Order dated 02.02.2019 issued
by Respondent No.3 (ANNEXURE "A-13") to the extent
of Respondent No.4 may kindly be quashed and set
aside.

The Respondent No.1 to 3 may kindly be directed to
promote Applicant to the post of Office Superintendent
forthwith by granting all consequential benefits.
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F) Any other suitable and equitable relief to which
Applicant found entitled to may kindly be granted in
the interest of justice.

8) INTERIM RELIEF

(A) Pending hearing and final disposal of this original
application, The Respondent No.3 be restrained from
confirming the promotion of Respondent No.4 Office
Superintendent and further be restrained from
continuing Respondent No.4 as Office Superintendent
after expiry of period of 11 months.”

4. Pleadings and Final Hearing :- Affidavit in reply on behalf

of respondent Nos. 1 to 3 was filed on 18.11.2019, which was
taken on record and a copy of which was supplied to the other
side. The applicant filed rejoinder affidavit on 10.02.2020 which
too, was taken on record and copy supplied to the respondents.
Respondent No. 4 did not appear or submit any written say. The
matter was finally heard on 11.11.2022 during which the learned

Advocate for the applicant advanced following arguments :-

(@) The applicant has submitted in para 6 (iv) read with
para 6 (xxi) asserted that a senior clerk is eligible for
promotion to the post of Head Clerk on clearing Post
Recruitment Examination for the Ministerial Staff of the
Department of Technical Education Rules, 1973, notified
on 10.09.1973. Accordingly, the applicant has claimed in

the present O.A. that he became eligible for being
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considered for promotion after clearing Post Recruitment

Examination notified in the year 1973.

(b) It is admitted by the applicant that he could not pass
the said examination before the meeting of Departmental
Promotion Committee held on 13.12.2011 whereas
respondent No. 4 had cleared the said examination.
Therefore, the DPC held on 13.12.2011 recommended
name of respondent No. 4 for promotion to the post of Head
clerk. Accordingly, respondent No. 4 was promoted to the

post of Head Clerk vide order dated 16.06.2012.

() It is admittedly, that applicant had cleared the said
examination in the year 2014 and therefore, could acquire
eligibility for promotion after clearing the Post Recruitment

Departmental Examination.

(d) It is also admitted by the two sides that the applicant
cleared the Post Recruitment Examination within
prescribed attempts and prescribed number of years, his
seniority in the cadre of Senior Clerk is protected. Based on
this, the applicant has staked claims for deemed date of
promotion to the post of Head Clerk. However, the learned

Advocate for the applicant could not show any provision
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under which seniority of the applicant in the cadre of next
promotion i.e. Head Clerk is to be protected in this
situation when the applicant had not acquired eligibility of

promotion and was not born of the cadre of Head Clerk.

() The learned Advocate for applicant has submitted in
para 6 (xxi) of this O.A. as follows :-

“xxi). The Applicant states that, without considering the
matter from this aspect, the Respondent No. 2
deliberately considered it under Rule 15 of the said
examination Rules of 1973 and arrived at conclusion
that Applicant is not entitled for deemed date. Hereto,
marked as Annexure “A-15” is the copy of impugned
order dated 25.03.2019 issued by Respondent No. 2.”

H Upon, perusal of the impugned communication from
respondent No. 2 no such mention of Rule 15 of the said
examination Rules of 1973 is found. For ready reference,
text of the impugned communication addressed by the
respondent No. 2, i.e. the Joint Director, Vocational

Education and Training, Regional Office Aurangabad

bearing No. o%/3TFdT-oy/AlfAG feTih /09 /R /¥3%¥, dated
25.03.2019, which is reproduced below :-

::gﬁ’
eI,
STGHIT fargror & gforgor,
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grefole F1afer<,
FRansie

Ay #FIfAT a7 J-/lg\f FNUIITTTT
o &TE el S, HEF [elfa, 3i1.q.a&T, [7e1dT, 157, &R

TG3H- ¢. Tl T . HIGPT/ HIEIT-?(¢9)(F)/ 200/ 68, fa. 2%/ 08/ 08¢
2. FATAATITE T BHHIP 0¥ / HET-09/ HIfAd fq+71%/
08¢/ ARRY 3¢, faaTiab ¢8 T, 20¢¢.
3. AT9el GF &. HIQHT/ HTEAT-3(£8) (6)/ 08/ ¥93¢, a.9¢/ o6/ 08¢,
. TTAATAITE GF HHIE o | HIEYT-09/ HIfAdT fas7idh/ 20 ¢</ AlGR/
93¢, fasTld of TSN, Q08¢
9. 3196l G .-HIGHT/ ITELUT-?( £ 2)(F)/ R0/ 696, 1. 23/ £o/ 200
§. 3196 GF FHIB-HIAHT) HTEUT- )/ 2098/ €80, fa. 23/ 08/ 0¢¢

IRIFT FeHT T F. ¢ Hedd, HTAT FIIITATET
Hfegcgrareiier GEdFeNT 4 ey géso/?qb BN, HEY foifaes,
ilggifare GrIEToT HET, fAelal, 151, &Iy Tl FATedr94T Hledse
PHEIRT 4T .. JEaD, HET [61%, AraHIT 77 Felel d5 I
3lqaifaiF onasr, 3NTETG JI2aT Galraadiar faaiarar AT faaia

fanN h AN |
IHRYSdldddl Hcdlad ddieiddlel<Id diaX el 3‘/7?'

THE HeHIed T FHIF & Head IHGeAlwga S e . FIGR,
T feifQe, 319, &€, [7619T, I3, Iy Flaal AlfAe faslie AR
FINUIIGIET 4 &g Tl Original Application No. 6%/ 099
3Heqd HI. HERTE FHHIT AR, Hag, &9 JRsre
JeqIPs GGy Feledl FHollaw fa. o/ ¢/?08% Ul [factedr
Feen=ad &, TIgIN ITeIT HSAIGY FelcdaATerdla fda Hfe=grd Aoy
BUIIGITT GETTT FIaX Hoiell 375,

YA HBITVGIT I Y, RIGTOT [FHTIT eIl fasiiah
po/ 0%/ 93 FER 13T GdET 3 e 3efiof §iot siraeqa e
TTOT ATTIFTINT HH AT &1 7. [FHINET fa. 9% HITTSC 9196 T2
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T [AUIAFER [G377709 GRETT 3ot §10ardndt sifelae v &eft
BUIIT 3Tctell 3Tl HTHTINT FH T § TEff ITeTEr FoaT
BUIT Tl HTed.

FYIfA, RIGTOT 133777 el Redidh £o/ 0%/ #1963 FER

Failure in the first and second attempts shall not result
stopage increment or lose seniority, but person who has not
passed the examination shall not be promoted to any higher

post till he passes the examination & FIS [Hger HT,
A, GG & Hol R08¢-¢3 IT Gglraichl TV GGlralcd] HIAAAT
FBHIEI] facTlpre 133N GHaefT GRET vl 3reediFa
Gglealciie 3977 81, &I 41 &g 3;5/?947 AER, & [ FraAT
o, eg1.g sarad, HE [e1did Iredr Galeadher fa- 20/ &/ 9089 &T
HAT &A1 HT FRAT VIR A6,

IrEdd HeY §19 Al HET Helhd! JEPRY, A HERIE
TTHSHIT T, Hels, G515 JIRTTEIE AT freelare JTopT
T TIENTET HFTNT HUGIT Tl T Feledl FrIargiar Hgare

\"/‘t//o/a-//old//\‘-/ 1IgX Y/ <Id].

Sd/ -
(31.71. cirera)
Faicies”

The learned Advocate for the applicant has further
orally argued during final hearing that opposite to the stand
taken by the Applicant in this OA the applicant has now
submitted that PRT Rules are not applicable in the present
matter, instead cause 4 of the Qualifying Examination for
Promotion of Ministerial Staff to the Supervisory (Ministerial)

post in the Department of Technical Education Rules, 1973

are applicable; this error of quoting wrong rules makes the
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impugned communication fit to be quashed and set aside
and the matter needs to be remanded back to the respondent
No. 2. As this aspect had not been raised either in this O.A.
or in any of written submissions made by the applicant
therefore, this, in our considered opinion, is submitted by
the learned Advocate for the applicant at the stage of final
hearing by way of afterthought and further does not

deserve consideration.

(g) Moreover, the learned Advocate for the applicant
could not justify his above arguments in the light of the fact
that the applicant has himself relied on provisions of clause
15 of Post Recruitment Departmental Examination Rules,
1973 and mentioned the same in para 6 (iv), 6 (xxi) and 6
(xxv) of this O.A. He could also not advance any argument
to establish that he was eligible for promotion to the post of
Head Clerk in the year 2012 even though he had not

passed qualifying examination.

(h) Therefore, we proceed to decide the matter on merit
taking the underlying facts and applicable rules position.
Analysis of Facts and conclusion :-

(@) It is a fact that the applicant had passed the post

recruitment departmental examination within prescribed
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number of attempts in prescribed number of years.
Therefore, his seniority in the cadre of senior clerk deserved
to be protected and accordingly, has been protected. This
does not mean that a candidate, like the applicant, gets any
right for protection of his seniority on the post of
subsequent promotions w.e.f. a date before he is born on
the cadre of promotion / before the date he acquires

eligibility for promotion to the promotional cadre.

(b) In the present case, the applicant had not denied
opportunity for being considered by the DPC for promotion,
instead, he had not acquired eligibility for promotion and
therefore, could not be promoted along with respondent

No.4.

() Respondent No. 2 was required by this Tribunal vide
Order dated 10.01.2019 in O.A. No. 747/2015 to decide the
representation made by the applicant within a period of 3
months from the date of the Order. Accordingly, respondent
No. 2 had communicated, vide an impugned
communication dated 25.03.2019, addressed to the
respondent No. 3 his decision on representation made by

the applicant. In our considered opinion, the Applicant has
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not been able to establish his right for protection of his
seniority in promotional cadre of Head Clerk at the point of

time respondent No. 4 had been so promoted.

(d) Impugned Order dated 02.02.2019 issued by
respondent No. 3 promoting respondent No. 4 to the post of
Office  Superintendent too, is evidently as per
recommendations of DPC dated 27.12.2018. The applicant
has challenged the same only on the same basis of his
claim of protection of his seniority in the cadre of Head
Clerk. This prayer too, has not be substantiated by the

applicant.

() Therefore, in our considered opinion, the Original
Application is misconceived and devoid of merit. Hence, the
following order :-

ORDER
(A) The Original Application No. 435 of 2019 is dismissed

for being devoid of merit.

(B) No order as to costs.

MEMBER (A) MEMBER (J)
Kpb/D.B. O.A. No. 435/2019 Promotion



