1 O.A. No. 420/2020

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 420 OF 2020

DISTRICT : AHMEDNAGAR
Anish S/o Sunil Patel, )
Age : 49 years, Occu. : Service, )
R/o. Nivara Housing Society, Near Sumangal)
Apartment, Opp. Gaikwad Floor Mill, Nivara, )
Tq. Kopargaon, Dist. Ahmednagar. )ee APPLICANT

VERSUS

1. The State of Maharashtra,
Through : Secretary,
Cooperation Department,
Mantralaya, Mumbai — 32.

~— — — —

2. Director Divisional Joint Registrar, )
Cooperative Societies (Audit), )
Nashik Division, Nashik. )

3. District Special Auditor, Class-I, )

Co-operative Department, Ahmednagar.).. RESPONDENTS

APPEARANCE : Shri S.D. Dhongde, Advocate for Applicant.

: Smt. M.S. Patni, P.O. for the Respondents.

CORAM : Shri V.D. Dongre, Member (J)
and
Shri Bijay Kumar, Member (A)

Reserved on : 28.04.2023
Pronounced on : 21.06.2023

ORDER
(Per : Shri V.D. Dongre, Member (J))

1. By invoking jurisdiction of this Tribunal under Section 19

of the Administrative Tribunals Act, 1985 challenge is made to
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the impugned order dated 31.08.2020 (received on 21.09.2020)
(Annexure A-6) issued by the respondent No. 2 i.e. the Divisional
Joint Registrar, Co-operative Societies (Audit), Nashik, thereby
withdrawing / cancelling first and second time bound
promotions / ACPS granted by the orders dated 03.06.2006 and
27.11.2017 (Annexure A-1 collectively) and thereby ordering

recovery of excess payment paid to the applicant.

2. The facts in brief giving rise to this application can be

stated as follows :-
(@) The applicant joined the service with the respondents
as a Clerk on 04.08.1993. He passed GDC & A examination
in May, 1993. He was granted exemption from passing
Marathi Examination on 20.12.1995. He also completed
typing in Marathi @ 30 WPM and English typing @ 40 WPM
in 1997. He had also undergone account training at Nashik

during 07.07.2003 to 29.04.2003.

(b) Upon completion of 12 years’ of continuous service,
the applicant got first benefit of ACPS / time bound
promotion by the order dated 03.06.2006 w.e.f. 04.08.2005
in the pay scale of Rs. 4000-100-6000. Similarly upon

completion of 24 years of service, he got second ACPS /
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time bound promotion by the order dated 27.11.2017 w.e.f.
4.8.2017 in the pay scale of Rs. 9300-34800 with Grade
Pay of Rs. 4200/-. Both these orders dated 03.06.2006 and

27.11.2017 are at Annexure A-1 collectively.

(c) The applicant applied for getting exemption from
passing Hindi examination on attaining age of 45 years on
20.11.2017. However, he was informed that the said
exemption can be granted on attaining the age of 50 years.
Hence, at the age of 47 years, the applicant appeared for
the said examination and successfully passed the Hindi
examination conducted by the Ad-hoc Board for Hindi
examination equivalent to SSC level Hindi examination.
Hence, he made application dated 01.03.2019 (Annexure A-
2) to the respondent No. 3 for taking entry in the service
book. Accordingly, entry of passing Hindi examination is
ordered to be taken in his service book as recorded in
communication dated 19.11.2019 (Annexure A-3) sent by

the respondent No. 2 to respondent No. 3.

(d) Surprisingly, the applicant received show cause
notice dated 22.05.2020 (Annexure A-4) from the

respondent No. 3 to show cause as to why his annual
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increments should not be stopped from 04.08.1996 on
account of his failure to pass Hindi examination by that
requisite date upon completion of three years of continuous
service. The applicant submitted his reply dated
04.06.2020 (Annexure A-5) explaining the facts and

circumstances and requested not to stop the increments.

() However, thereafter the respondent No. 2 issued the
impugned order dated 31.10.2020 (Annexure A-6) ordering
recovery of excess amount paid to the applicant on the
ground that both the ACPS benefits / time bound
promotions granted to the applicant were erroneous, as the
applicant had not passed Hindi examination within
stipulated period of continuous service of three years and
holding that the applicant would be entitled for first time
bound promotion / ACPC w.e.f. 01.09.2018 in the pay
matrix S-8 of Rs. 25500-81100 from pay matrix of S-6 of

Rs. 1990-63200.

H It is the contention of the applicant that the said
impugned order of recovery and grant of first ACPS / time
bound promotion from 01.09.2018 is erroneous and

Government Resolution dated 18.05.2007 (Annexure A-7)
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prescribes that duty is cast upon the Head of department to
implement the decision of getting passed Hindi examination
in time and on failure to stop the increments. Review is
also directed to be taken after every two years by brining to
the notice to the concerned employee of necessity of
passing Hindi examination. Such intimation / notice was

never given to the applicant.

(g) Further Government Resolution dated 25.09.2001
(Annexure A-8) directs that the concerned Head of the
offices should take prompt action to take entries in respect
of passing of Hindi / English examination in the service
book of the employee concerned. Moreover, Government
Resolution dated 27.01.1983 and 22.01.1988 (Annexure A-
9) directs to release the annual increments withheld on
account of not passing Hindi examination till 30.06.1982 &

30.12.1991 respectively and to pay the arrears.

(h) In view of above, it is submitted that the applicant
was never communicated about passing of Hindi
examination within requisite period and only after the
applicant made application for seeking exemption for

passing Hindi examination on attaining the age of 45 years
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on 20.11.2017, the respondent No. 3 issued show cause
notice dated 22.05.2020 (Annexure A-4) as stated earlier.
The applicant has already passed the Hindi examination
and entry is also taken in the service book as stated earlier.
In view of the same, stooping annual increments w.e.f.
04.08.1996 and making recovery of excess amount as per
the impugned order dated 31.10.2020 (Annexure A-6) is
totally illegal and it is clear cut violation of principles of
natural justice. In fact, in show cause notice dated
22.05.2020 (Annexure A-4), there was no whisper of
cancellation of first and second time bound promotions,

but the same are withdrawn and cancelled.

(i) The monetary benefits of annual increments and two
time bound promotions / ACPS benefits were granted by
the respondents on their own volition and not upon any
representation of the applicant. Hence, in view of the

citation of the Hon’ble Apex Court in Civil Appeal No.

11527/2014 arising out of S.L.P. (C) No. 11684/2012 &

Ors. (State of Punjab and others etc. Vs. Rafiq Masih

(White Washer) etc.) reported at AIR 2015 SC 596,

recovery is impermissible. In this regard, the applicant has

also placed reliance on decision of this Tribunal dated
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14.12.2017 (Annexure A-10) in O.A. No. 784/2016 in the
case of Shaikh Mehboob Yakubsab Vs. Superintendent of
Police, Nanded & Ors. Hence, the present Original

Application.

(@) The present Original Application is resisted by filing
affidavit in reply on behalf of respondent Nos. 1 to 3 by one
Rajendra Nikam S/o Fakir Nikam working as the District
Special Auditor Class-I, Cooperative Societies,
Ahemednagar, thereby he denied all the adverse
contentions raised in the present Original Application and
specifically contended and admitted that the applicant has
not passed the requisite Hindi examination within
stipulated period of three years from his joining of service
on the post of Clerk as per the appointment order dated
02.08.1993 (part of Annexure R-1 collectively at page Nos.

75 and 76 of the paper book).

(b)  Moreover, the applicant was granted exemption from
passing Marathi subject only as being one of the subjects in
the SSC examination by the order dated 20.12.1995
(Annexure R-2 at page No. 81 of the paper book). However,

Hindi subject exemption was not granted to the applicant,
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as in SSC examination his second language subject is
Sanskrit instead of Hindi. Hence, the applicant failed to
satisfy the terms and conditions as stipulated in G.Rs.
dated 10.06.1976 and 25.05.1981 (part of Annexure R-1
collectively at page Nos. 77 to 80 of the paper book) in that

regard.

() In view of the same, the applicant was not entitled for
annual increments from 04.08.1996. However, benefits of
increments were given to him inadvertently. The applicant
passed Hindi examination only on 11.12.2018. Thereafter,
entry into service book is taken on 19.11.2019 (Annexure

R-5).

(d) It is further submitted that the respondent No. 2
found in the office inspection of respondent No. 3 on
31.03.2019 (Annexure R-6) that when the applicant was
not exempted from passing Hindi language examination, he
was not entitled for first and second ACPS / time bound
promotions and yearly increments, which were already
awarded to the applicant and asked to comply with the
inspection report dated 31.03.2019 (Annexure R-6 at page

Nos. 89 to 91 of the paper book). Hence, the respondent No.
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2 passed the impugned order dated 31.08.2020 (Annexure
R-8 at page No. 101 to 103 of the paper book) cancelling
first and second ACPS benefits / time bound promotions
and yearly increments and also ordered the respondent No.
3 to revise the pay fixation and to recover the excess

payment of salary made to the applicant.

() It is specifically stated that the applicant was fully
aware that he was only granted exemption from passing
Marathi examination and that he had not passed the school
examination of Hindi language subject and therefore, he
had to bring the matter to notice of the then authorities.
The applicant, however, mislead the respondents or the
then officials by initially hiding information. His Secondary
School Certificate Examination (Annexure R-3 at page no.
84 of the paper book) would show that he had not taken
Hindi subject as one of the subjects of language therein. It
was the responsibility of the applicant to bring the said fact
to the notice of the respondent authority. The applicant
went on taking annual increments and even first and
second time bound promotions / ACPS benefits by

misleading the respondents.
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) Moreover, at the time of pay fixation of 5t pay
commission, the applicant had given undertaking dated
24.03.1999 (Annexure R-4 at page Nos. 85 to 87 of the
paper book) thereby undertaken to refund the excess

amount, if any paid to him.

(g It is further submitted that the applicant made
application on 01.03.2019 to the respondent No. 3 and
requested to take entry of passing Hindi examination and
to release withheld increments. Entry of passing Hindi
examination is taken in service book, which is at Annexure

R-5 at page No. 88 of the paper book.

(h) First and second ACPS / time bound promotions were
granted to the applicant as stated earlier inadvertently and
erroneous in view of the G.Rs. dated 08.06.1995,
20.07.2001 and 01.04.2010 (Annexure R-7 collectively,

page Nos. 92 to 103 of the paper book).

(i) The impugned order of cancellation of first and
second ACPS / time bound promotions and annual
increments and recovery order is issued only after giving
show cause notice dated 22.05.2020 (Annexure R-9, page

No. 104 of the paper book). Therefore, there is no violation
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of principles of natural justice. In these circumstances,
there is no merit in the present Original Application and

the same is liable to be dismissed.

4. We have heard the arguments advanced by Shri S.D.
Dhongde, learned Advocate for the applicant on one hand and
Smt. M.S. Patni, learned Presenting Officer for the respondents

on the other hand.

S. After having considered the rival pleadings, documents and
submissions on record, it is evident that the applicant was
appointed to the post of Clerk with the respondents as per
appointment order letter dated 04.08.1993 and he joined the said
post on 04.08.1993. He completed three years of service on
04.08.1996. The G.R. Dated 10.06.1976 (part of Annexure R-1,
page Nos. 77 to 79 of the paper book) provides for passing Hindi
language subject within a stipulated period of three years of
continuous service on that post. Para No. 1 of the said G.R. is as
follows :-

“9)  gdlen frEsigar Bfla @ s, 3@ a aia B aflan
IR MBI HHAT-22T 3ol 10 ST9E 2. 21 QAR ABI AQA T
SnEF Raimiarge dia aviz=n Fadla ar elrAaa iE! BRI Had AT
&1 Fadld 3ot g1 naeas AFer. gdien FamgaR 5 dHard gan e agat
St FnEet St e qiei 3t §in 3agAd AZAR A, HAFA T BHHAT]

BT Gt 3rEfU 3l stieiet A &t aden 3 1 3ifaarsd 3ug)”
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Para No. 2 of the said G.R. provides exemption upon
completion of 45 years, which is as follows :-

“?) [Raiw 9 sigciaz 990§ A s HHaA-ATE aE & avl guf gidier fbar
21 AB) &l azEl & aw qul gidier sien @Har-ae fAga B aden 3ttt

glwrara ge aigiet.”

Consequences of not passing of such examination or
getting exemption are provided in para No. S of the said G.R.,
which is as follows.

“o) o eIl HHaAR] fAFla Fedla fbar =i aud] § av il Zlguaddad o
qdien 3Tt gimz aigia &idl aiftia daaaie 3dT Had Aacenaaz & aien 3t
Biguel= fabar aeel & adl quf sieenges JE Heaudea Amved A3,

I [ATFIGAIZ AFA EZONA JHAA AGH dAaaqIE NHBIT BHHAR] T
feaiamrt adien 3adid gldier febar &ien aeen % av qut Gidiet = RaAimarge
&t 32 Bi3eT @ §eler 71d daaaial HAlE] daaaiz R R St aBdl 313

HFE &l [Hedlet. A ddAAANG NG SAeAHeD BHE- AT Sl Geiel dAATH

HeBIE FANG =] B! [HBTeIal §as AZUR g~

The employee should pass such Hindi language subject
examination conducted by Ad-hoc Committee in terms of
subsequent G.R. dated 25.05.1981 (part of Annexure R-1

collectively, page No. 80 of the paper book).

6. Admittedly the applicant did not pass out the said
examination of Hindi language subject within a period of three

years continuous service. Admittedly further the applicant’s
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Secondary School Examination Certificate (Annexure R-3, page
No. 84 of the paper book) shows that the Marathi was his first
language, whereas the Sanskrit was second language. He had
not taken Hindi language subject in that examination. Hence, it
was incumbent upon the applicant to pass the said Hindi

examination.

7. It is also further a matter of record that the applicant upon
attaining the age of 45 years on 20.11.2017 made application
seeking exemption from passing Hindi examination. He was
however, informed that such exemption can be granted on
attaining the age of 50 years. In this regard, the respondents
have not specifically placed on record any specific G.R. showing
that the age of exemption from passing Hindi language
examination is extended from 45 years to 50 years. During the
course of arguments, Government Corrigendum dated
01.02.2020 and G.R. dated 11.08.2022 are placed on record by
the learned Advocate for the applicant. However, those G.Rs.
speak about departmental examination and qualifying
examination. Those G.Rs. do not speak about passing of Hindi

examination.

8. It is pertinent to note here that during the course of

arguments, learned Advocate for the applicant placed on record a
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copy of G.R. dated 22.09.1988. Contents of the said G.R. is as

under :-

“OIT [0

ITHT 701, FTHFT T [THTT, wais-Fona-0c3/ Qow/a.
203/ 20, faddids 2 STIHAR), 93 3=ad fadt HroT Fem 3iof
BITTel} gea fasiid 30 57, #9¢? G FIBIIVHIT suehl Gichl. UTHeAlA
s s AU daen 3Tg @, 8 Fea e 3o [3HEN, £9%¢ T
FIEIFuIrT Jdt. 3 IAFNT FHANT fa. 30 BHaR, £9%¢ Gdd Haxw
& 30 BIUIR Al il ReAidh 3o fodASY £9%¢ =T 92
HGAdIE [ABUIR sTg.

% ydrdl Haddia JEAAT fadiBradd FeUt o 3o I,
£8c? GdT feal ST ST 3l 7 FedrHS 3r¥ar fadl ST
Wﬁaﬁ' qc W@' FITET daaaiz Amvena suEs# 3z 3ol
Sifter-aizr 0T FHT-TAT 2. 30 [BHIT, £99¢ uvda 3o IHelell
daaaiz AUIIT T T swi=naiaa dd-Idie I@Gefl el gidt AT
daaardll amamat GUIIT ITd 3BT HG9r GvIId aa Hed.

3. & Feer faa f[memear geAEdA S [REmar sdlganis
T3 paiw HAsuz-690/cls) BAR-?, &, 3-b-cb 3ead [HIAAT FNoTIT
I FHTeA.”

Plain reading of the contents of the abovesaid G.R. would
show that passing of Hindi examination period was extended up
to 30.06.1991 and till then withholding or stoppage of
increments for not passing Hindi examination was relaxed and
the increments were ordered to be released. It is not known as to
whether this date of 30.06.1991 was extended further or not.

But it clearly shows deviation from passing Hindi examination
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within a period of three years and relaxing the said condition up

to 30.12.1991.

9. It is also a matter of record that the applicant appeared for
Hindi examination at the age of 47 years. He passed that
examination in the year 2019. The applicant made application
dated 01.03.2019 (Annexure A-2) to the respondent No. 3 for
taking on record passing certificate and mark sheet of Hindi
examination. As per the letter dated 19.11.2019 (Annexure A-3)
addressed by respondent No. 2 to respondent No. 3, entry into
service book in that regard was taken. However, subsequently
show cause notice dated 22.05.2020 (Annexure A-4) was issued
to the applicant to show cause as to why his annual increments
should not be withdrawn / stopped w.e.f. 04.08.1996 for not
passing Hindi examination within a period of three years
continuous service or seeking exemption at the age of 45 years.
The applicant submitted his reply dated 04.06.2020 (Annexure
A-5). However, the respondent No. 2 issued the impugned order
dated 31.08.2020 (Annexure A-6) cancelling first and second
time bound promotions/ ACPS benefits granted to the applicant
as per the orders dated 03.06.2006 and 27.11.2017 (Annexure A-
1 collectively) respectively upon completion of 12 years and 24

years of service. By the said order, the respondent No. 2 directed
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the respondent No. 3 to grant first time bound promotion w.e.f.
01.09.2018 i.e. to be taken into consideration of passing date of
Hindi examination of the applicant and further ordered recovery
of excess amount. There is no mention for withdrawal of annual
increments w.e.f. 04.08.1996, for which, in fact show cause
notice dated 22.05.2020 (Annexure A-4) was given to the
applicant. In the said show cause notice dated 22.05.2020
(Annexure A-4) there is no reference regarding intending action of
withdrawing or cancelling first and second time bound

promotions specifically.

10. So far as subject of passing Hindi examination is
concerned, the applicant has placed reliance on communication
dated 18.05.2007 (Annexure A-7) made by the Secretary,
Government of Maharashtra to all Head of Departments of
Mantralaya, Mumbai and Government Circular dated 25.09.2001
(Annexure A-9). The contents of communication dated 18.5.2007

and Government Circular dated 25.09.2001, are as follows :-

“HERTSC ATHT
FHF-FHI-200(5/ 8¢/ F.5. 58/ o3/ 20
GIHIT JoITGT [GHTT,
HATTT, Hag-§00033,

fas7iah- ¢¢ H, 00l
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wmﬁﬁ-ﬂmﬁﬂﬁ.ﬁ/ 9.9,/ dfaa,
mﬁ'agigooo&’?’

fayer - vaqd HAs@rd! FRISH/ feal HIT  gdEm  Fdf
EIogrargeT g [ABvISISd ade GREm 3ol o
STt ~FTedT ddaId1el GOl

TG3H-  #) AT [AVIT F-FIHTG-£ocls/ 28/ F.5.?/ b/ 90, faadid
30/ £3/ £8¢bs

?) OUTHT HTENTEIAT- FH-HHTT- £ 0805/ £693/ H.5.3/ 85/ 204,
faa7Te ols/ 02/ 200¢.

3) UTHT AV 5. HHTT-2083/ ¢9l50/ T.35. £83/ €3/ 20,
fas71a 08/ 08/ £983.

¥) UTHT [V - HHATT - £ 003/ T.3. 3¢/ 03/ 20,
fas71 oc/ 09/ 2003,

HEeT,

UAcd Hs@TeH! FRIS)/ fedl HTST GG 3civf el THeIIHS Tl
Yl HalfAged] 39aTAIGe agel FRUHIA J0T-a1 IHHAT JHof9allat A,
39 dlF NgFT Freds dFR FICd Sell Fidl. #eaY d@Rie
GAITOIETda] &3 #dicrdrst 3 EifAldel i@, vaad Asaredr RIS /
18T ST GBI e HIHIE TN (IS [l 1A FUIIT Teter
faatias 30/ ¢3/ 8¢, 1as7Ih 6/ 3/ vo00f, faafid ¢/ ¢/ 9883 T faafidh ¢ H
003 T TG / AT / GRITH 14T HIFIcrIIcT 3Testl FHATHD
[agaAT FTEAT FIACTIT 915 Selol AHCITHS HTENT JeHROTaR dabie
PIAIET FRAT el Ig). HeX GAIGoNear dadl FIHT G s
3 ARl V6T 36l 135, HIAHIT FordsT [a3as ARG deler
IR 1T T HAToT T [RHTTAT TH [FHTTT GHEIAT felrgiiahed Felo
1 O ol R M M o O 2 2 O (=4 12 O 2
HAATAITON F0) &) FAIERT AT 33771 gFErd qae Adlerdid
f@%maITdt 3778, FIFIEder G5 Ieal @] Iadid </ $/2003 TIT HIGITHED
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Sl 3B, HIT HITTHT BT 3 3aer 3T Frierar=ar &ar
HITENT SEPIRY HET-ai=T Al o AT #9090 3TET
&1 3iTee.

2 TSI He HATCTZT [G3TTAT GoT oz 3T Feladl GUIIT I HTped
Fl, UAGY HSBIIT RIS/ Rl HIST GRIETAT AFEIT ATAAA IBIdB)
ARG Felel Jarer e/ IRTTH & IO Jrgl Thal
IRGRIART HTUT GaTeld. JHT 9S8 &¥ Gl disdl HEergaadier dd
FHIRY HTEVBRT AT [T T FAT HTeT &A1 FRIST fedl 39T
3t giot & FHzATd | HfOF-aift dafFeaF TR A HEVE
gd&Tr IAf g1v) FFAIe IS STONaa] F6ad GIIa).

PIACTATET [RGRAT JTUNEIT. IT HHIAES THa doled Hd AT
[ Frqeffer HERTSG ATHATT dSHTSCaT FYeist] PXUIIT 3ol HTed,
Ireha) TSI [337Tamat se egre:

& T, HERTSC ATHATIT AGHISCaN 3TeASE] FNUIIA el 3T

T HITUTF Hlebcdlah 20090488 £€ 0L 04008 3Ta.
FHqefl,

Bl -

( 37,77 Ferof)

37a} Afed, AERTSE AT
“onra GRITD. -

onrrars ATHHIT FIIATIANT Td HGFT-21i7AT T FHAT-2tiAT AT

AUl GIHIT  FordeT Q- msmm 9oL/ P 4/HIHR-2//?0, R
30.92.99¢ T AUTHA [AVIT THZT FoTHT [FHT, FHIF [aon-9066
Re¢, fasfi £o.6.¢966 FER 3iegshdd FRIST HIT GG [Ag#Eed /
foegl SHT9T WRIET [HIAIGEHT S @elell e HRAT  Hddlor
IfOFr-aidE, Fd FOFRT T FHART il g HASBIeIT FIST HIST
(lAFTEIN T 3TTEN) TIGT THT feal 9T TIET o7 eogist fafed
Hodld 3divf g0r 3R S ge HU §eadR® 3ie. HaY
WWWWWWWG\?WW@W%?#&
STz / FHA-2d] HAGEAFIA ATENT [T g3 £
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JHTTeqF 3o, 3T dlal HAqFAFIT EUITel GeRar] AENT fasmr
gHEZA Hdell Al TEeAl HallAgdi-day dalfagd  HH-aizT
FITAT ddd GEADBU GUFI T Hdedld ada IO Felldd
JHITE d GRUTHT #eX FHEURT Fredl &9 gl dde 3iar
ATHTIIG  dfdd e 3edre IT [QSEm=ar Reelar e e,
[Agdidas ddaw 7 Rerear 3d Adlldgd FHaRT / AfART
ST GTg HITTVITEIST ~erdids &1d 8 Jacarag Hedra
I 36,

FISIGA HAATERT el FIGTad 3He] H&q Afdad FiaAl gred
@el 3i1p. T[N AHAAHA [T YogT FBIdogid I 36 FI,
TG Hs@Tdl IS fe=al HT9T GRET JdNUT glogiardad 3dar ar
IRATT qe ABvIEiaa=ar Ad, TS/ foedr HT GhET
[AIATGATHR. TGGA, IHARIHAT HIAIT FHT FTdT [FHTTA
SFHA B3] HGl GETHIA dBlT EFISId.  HalfAGT  SEHT-aie g
FHHT-aieT T H AAfAGT Fel Ied, Fd@ 2 AGGTed! AT
ge fdar gaeld! duare ererd.

HERTSCT oG9Il gl HIGFAR aigiat,”

In view of abovesaid documents, it is the contention of the
applicant that the respondents never brought on record any of
the Circulars as regards passing of Hindi examination issued
from time to time to the notice of the applicant in terms of above-
said documents. Therefore, failure of the respondents has
resulted into the applicant not clearing Hindi examination within
stipulated period. In the affidavit in reply, the respondents have
contended that it was responsibility of the applicant to find out
information and direction regarding passing of Hindi

examination. However, the thing is otherwise. In view of the
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same, the contentions raised on behalf of the respondents cannot

be accepted.

11. In view of above, had the applicant was made aware about
terms and conditions of passing Hindi examination as per the
guidelines, the applicant would not have faced this unpleasant
situation, which is resulted into causing monetary loss to the
applicant. In that regard, the respondents have failed to file their
any Circulars and G.Rs. The applicant ultimately cleared the
said Hindi examination in the year 2018 / 2019. Only because
the applicant approach the respondent in the year 2017 seeking
exemption of passing Hindi examination cannot lay owns upon
the applicant in that regard. In fact, failure of the respondents to
follow instructions of letter dated 18.05.2007 (Annexure A-7) and
Government Circular dated 25.09.2001 (Annexure A-8) the

situation has arisen and the applicant is at the receiving end.

12. That apart as stated earlier though stoppage of annual
increments from 04.08.1996 was contemplated by issuing show
cause notice dated 22.05.2020 (Annexure A-4). In fact, the
impugned order dated 31.08.2020 (Annexure A-6) is issued
withdrawing and cancelling first and second time bound

promotions. It is pertinent to note here that though the
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respondents have raised contention that the first and second
time bound promotions / ACPS benefits were granted to the
applicant upon applicant misleading the respondents, the said
averments are baseless. Except the bare words, there is nothing
on record to substantiate that the applicant himself
misrepresented or played fraud on the respondents to seek first
and second time bound promotions. In view of that, the learned
Advocate for the applicant has rightly placed reliance on the case
law of the Hon’ble Supreme Court in the matter of State of

Punjab and others etc. Vs. Rafigq Masih (White Washer) etc.

(cited supra), wherein it is observed as follows :-

“12. It is not possible to postulate all situations of
hardship, which would govern employees on the issue of
recovery, where payments have mistakenly been made
by the employer, in excess of their entitlement. Be that
as it may, based on the decisions referred to herein
above, we may, as a ready reference, summarize the
following few situations, wherein recoveries by the
employers, would be impermissible in law:

(V) Recovery from employees belonging to Class-
IT and Class-IV service (or Group ‘C’ and Group ‘D’
service).

(i) Recovery from retired employees, or
employees who are due to retire within one year, of
the order of recovery.

(iii) Recovery from the employees when the
excess payment has been made for a period in
excess of five years, before the order of recovery is
issued.
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(iv)] Recovery in cases where an employee has
wrongfully been required to discharge duties of a
higher post and has been paid accordingly, even
though he should have rightfully been required to
work against an inferior post.

(v) In any other case, where the Court arrives at
the conclusion, that recovery if made from the
employees, would be iniquitous or harsh or
arbitrary to such an extent, as would far outweigh
the equitable balance of the employer’s right to
recover.”

In terms of the above-said citation, the applicant belongs to
Class-III category. The recovery is beyond five years, as it is
contemplated from 2006. In view of the same, ratio laid in para
No. 12(i), (iii) and (v) of the said citation, the said recovery of
excess amount is impermissible. Even withdrawal of first and
second time bound promotional benefits is done without giving
any opportunity of hearing to the applicant. Hence, it violates
the principles of natural justice. Moreover, the respondents have
failed to take appropriate stapes informing about passing Hindi
examination to the applicant. In these circumstances, the
impugned order dated 31.08.2020 (Annexure A-6) is not
sustainable in the eyes of law and the same is required to be
quashed and set aside. Hence, the following order :-

ORDER
(A) The Original Application No. 420 of 2020 is allowed in

terms of prayer clause 9(B), which is as follows :-
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“(B) The impugned order dated 31.08.2020
cancelling grant of second benefit of ACP granted to
the applicant and recovery of increments granted to
him from 1996 onwards and other consequential
actions be quashed and set aside. It be declared
that there shall not be any recovery from the pay
and allowances of the applicant.

(B) There shall be no order as to costs.

MEMBER (A) MEMBER (J)
Kpb/D.B. O.A. No. 420/2020 VDD & BK 2023 withdrawal of ACPS benefits and recovery



