MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 390 OF 2020

DISTRICT: - NANDED.
Aashatai Pandurang Metkar,

Age -37 years, Occu. : Service as a
Jr. Clerk, R/o. Tahsil Office, Mudkhed,
Tq. Mudkhed, Dist. Nanded. .. APPLICANT

VERSUS

1. The State of Maharashtra,
Through the Secretary,
Revenue & Forest Department,
Mantralaya, Mumbai - 32.

2. The Divisional Commissioner,
Divisional Commissioner Office
At Aurangabad, Tq. Dist. Aurangabad.

3. The District Collector,
Nanded, Tq. & Dist. Nanded.

4. The Tahsildar,
Mudkhed, Tq. Mudkhed,
Dist. Nanded. .. RESPONDENTS

APPEARANCE Shri J.M. Murkute, learned counsel for
the applicant.

Shri M.S. Mahajan, learned Chief
Presenting Officer for the respondents.

CORAM : Hon'ble Justice Shri P.R. Bora, Member (J)
AND
Hon'ble Shri Bijay Kumar, Member (A)

DATE : 30.03.2022.
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ORDER
[Per : Shri Bijay Kumar, Member (A)]

1. This Original Application has been filed by one Ms. Aashatai
Pandurang Metkar, R/o Mudkhed, Dist. Nanded on 25.09.2020
invoking the provisions of Section 19 of the Administrative
Tribunals Act, 1985, thereby, challenging the seniority list with
reference to the date of 01.01.2019 for the cadre of Junior Clerks
which had been published on 26.05.2020 by respondent No. 3 i.e.
the District Collector, Nanded. As the applicant has been working
as a Junior Clerk in the office of District Collector, Nanded and
Respondent Nos. 2 to 4 are also situated within Aurangabad
revenue division; it is evident that this matter falls within the
territorial jurisdiction of this bench of Maharashtra Administrative
Tribunal. It is also noticed that this Original Application has been
filed within time limitation prescribed under Section 21 of the

Administrative Tribunals Act, 1985.

2. The background facts as stated by the applicant in the

Original Application may be summed up as follows: -

(@)  The applicant had been initially appointed as a Class-
IV employee in the cadre of Peon (Shipai - ®E) by the

respondent No. 3, vide his order dated 02.07.2007.

(b)  The applicant was promoted to the post of Clerk vide

order of Respondent No. 3, dated 25.03.2011.
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(c) The applicant claims that she passed the Sub-Service
Departmental Examination held on 04.12.2014 and result
declared on 12.03.2015 i.e. within 4 years from the date of
appointment in clerical cadre and 3 chances, as required by
the provisions of Section 4(a) of the Maharashtra Sub-
Service Departmental Examination Rules, 1988 (in short,
“The Rules, 1988”). Accordingly the Respondent No. 3 had
published the draft seniority list w.r.t. the date of
01.01.2019 vide Notification dated 18.01.2020 (Annexure A-
9, page No. 40 of the paper book) and granted seniority to
the applicant w.e.f. 25.03.2011. Accordingly, the applicant
was declared to be eligible for promotion to the post of Sr.

Clerk.

(d) However, @ General Administration  Department,
Government of Maharashtra, (in short, “GAD”) issued a
Circular No. Ja@ W90/us. 33/®. 99, FneW™, HIE, dated
17.11.2017 giving clarification for the term ‘Number of
Chances’ and the method of counting ‘number of chances’.
Adopting the same, the Respondent No. 3 revised the
seniority list of Jr. Clerks w.t.t. 01.01.2019 published on
18.01.2020 vide another Notification dated 14.02.2020
(Annexure A-12, page No. 49 of the paper book) as a result of

which the Seniority List position of the applicant was down-



3.
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graded by reckoning the same w.e.f. date of appearing in

Sub-Service Departmental Examination-2014 i.e.
04.12.2014.
(e) The applicant further claims that she submitted her

representation on 18.02.2019 (Annexure A-13, page No. 53
of the paper book) through Respondent No. 4 in respect of
the revised seniority list dated 14.02.2020. However,
Respondent No. 3 rejected her representation on 26.05.2020
and finalized the revised seniority list in which the
applicant’s seniority position was finally settled at w.r.t.
dated 04.12.2014 instead of 25.03.2011. Being aggrieved by
this order of Respondent No. 3 dated 26.05.2020 (Page Nos.
54-58 of the paper book) that the applicant has filed this

Original Application.

Relief Sought — The applicant prayed for relief as per prayer

clause, which is reproduced verbatim as follows :-

“A)  This Original Application may kindly be allowed.

B) The final seniority list dated 26.05.2020 prepared
and published by the respondent No. 3, the District
Collector at Nanded may kindly be quashed and set

aside.

C) The order dated 26.05.2020 passed by the
respondent No. 3, the District Collector, Nanded
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rejecting the objection filed by the applicant to the

seniority list may kindly be quashed and set aside.

D) The respondents may kindly be directed to
determine the seniority of the applicant from her date
of recruitment / appointment on the post of Clerk i.e.
from 25.03.2011 and uphold the final seniority list
prepared and published on 18.01.2020 by the
respondent No. 3 the District Collector Nanded.

E) The respondents may kindly be directed to consider
and give promotion to the applicant on the post of
Senior Clerk as per her tenure and as per the
seniority list published on 18.01.2020.

F) Pending hearing and final disposal of this Original
Application the final seniority list dated 26.05.2020
prepared and published by respondent No. 3 the
District Collector at Nanded may kindly be stayed.

G) Pending hearing and final disposal of this Original
Application stay may kindly be granted to the final
seniority list dated 26.05.2020 and the respondents
may kindly be directed to consider and give
promotion to the applicant on the post of Senior Clerk
as per her tenure and as per the seniority list

published on 18.01.2020.

H) Any other suitable and equitable relief may kindly be
granted in favour of the applicant.”
4. The Tribunal passed following order in term of para 4 of the
order dated 17.12.2020 in view of prayer for interim relief made by

the applicant :-
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“4.  In this background, the respondents are directed to
decide the objection of the applicant and to decide the
same on the basis of law laid down in the O.A. 354/2015
decided by the Principal Seat of this Tribunal at Mumbai on
03.02.2017 and Rules framed by the Government of
Maharashtra applicable to the applicants and without
hearing the applicants they shall not pass any order.”
Pleadings : -

(a) Affidavit in reply was filed on behalf of Respondent
No. 03 on 11.12.2020 which was taken on record vide
Tribunal’s order dated 17.12.2020 and a copy thereof was
supplied to the other side. As the pleadings were complete,
the matter was closed for final hearing vide Tribunal’s order

dated 17.12.2020, which finally took place on 07.03.2022

and the matter was reserved for orders.

Analysis of Facts :—

(a) It is admittedly that the Respondent No. 3 has revised
the seniority list of Junior Clerks w.t.t. 01.01.2019 and
published the same on 26.05.2020 in accordance with
clarification provided by the above mentioned Circular
issued by the “GAD”, dated 17.11.2017. Clarification issued
by the said Circular had been considered by this Tribunal
while dealing with O.A. No. 280/2021 and 281/2021 and a

common order had been passed on 30.11.2021. Even
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though, the said circular was issued in respect of different
set of departmental examinations, the same had dealt with
the term Number of Chances’, which has been referred to by
the respondent No. 3 while taking decision and for that
reason the same has been challenged by the applicant;
therefore, the same is being revisited in the interest of

justice.

(b) As directed by this Tribunal vide its order dated
17.12.2020, the respondents were required to decide the
objection of the applicant on the basis of law laid down by
order passed by the Principal Bench of this Tribunal at
Mumbai, dated 03.02.2017 in O.A. No. 354/2015 and
therefore, the same is also being taken into account before

passing order in the present O.A.

(¢) On perusal of the order dated 03.02.2017 passed by
the Principal Bench of this Tribunal in O.A. No. 354/2015, it
appears that the larger bench had been constituted to
consider the two differing orders, the one passed by the 1st
Division Bench of this Tribunal which decided Gurav’s case
(O.A. No. 587/2008, Shri Shriram Gurav Vs. The Collector,
Dist : Satara and 5 others, dated 23.6.2008 / CORAM : Shri
R.B. Budhiraja, Vice-Chairman and Shri Justice S.R. Sathe,

Member (J), and the second order passed by the 27¢ Division
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Bench in Varande’s case, O.A. No. 288/2013, Pravin
Mahadu Varande and 20 others Vs. District Collector,
District Raigad and 21 others, dated 16.12.2014 rendered
by a Bench comprising two of us (Shri Rajiv Agarwal, Vice-
Chairman and Shri R.B. Malik, Member (J) and give finality
to the issue. Following questions were framed by the Larger
Bench comprising of Shri Rajiv Agarwal (Vice-Chairman),
Shri R.B. Malik (Member-J) and Shri J.D. Kulkarni, Member
(J) in O.A. No. 354/2015, in which order was passed on

02.02.2017.

(i) Whether in Varande’s O.A. it was rightly decided
that a part of relevant rule discussed in said order
regarding loss of seniority in the clerical cadre was

superfluous?

(ii) Whether the rule of precedents was accurately
followed in Varande’s O.A. in the context of the earlier

order in Gurav’s O.A.?

(iii) Whether in Varande’s O.A., the issue of loss of

seniority was correctly decided?

The larger Bench decided all the above

mentioned 3 points of reference in negative.

(d) Now, we revisit the provisions of Circular dated
17.11.2017 issued by “GAD” (Annexure A-11, page 46 of

paper book) in the interest of justice and also to deliberate
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on the procedure as laid down by this Tribunal in O.A. No.

280/2021 and 281/2021, by passing a common order dated

30.11.2021 which is as follows :-

(@)

The above mentioned Circular dated 17.11.2017

issued by the G.A.D. provides in its para (5) as

follows:-

(i)

“g 3T FqLINBTT FZIA &el, TAEAET THTIIA T IiFAZ!

o7 pEIEAl anl 3RzarRIE qAaEr 3ist Fiew et wigl fbar gdsiar
315t G2 BHA GAAT Sigurad agien adl & avfl sneifcia glard
gz &1 die Aelloeler vep Hell F89a TOvId Ad. ”

Above provision has been justified by explaining

the reasons by means of information tabulated and

depicted under para (2) of the said Circular dated
17.11.2017. Reference is drawn to the said table

which is being reproduced below:-

“ gden 3fd srenadlad iy a gflen snAiciend
deBITAeE QIEAl, 3AaRI= fAgedie doanesal &elmides
3RGqT qAA FHEIFE] qrst ST dNATNBAT Hell IqcEEl
BlAIA & Galet Aareare Qe BRI A SHE : -

&l

3HAR “3° 3HaAR “q”

frgadiar featies 90 SRR, 2090 & Flgae, 2090

A@ddl ¢ ai got | ¢ mEard, 2099 3 dl@ae, 209y

FierE [atiep
gF  Hefl (FF. | 39 siaEiar gda g aw | 39 siercias Al § an 3FHS
/B 2099) Az Aar  got | Aargut 7 sueges adziar st

FeHB qAddar 315t | HTwRn 3
WU g g

FHEIH qI5
fadlar Tt (aiF | wdidden awveneT amr AT aFvT arst
/B 2098)
gl FEf  (a1F. | adeien azvena ars GAeleTr FHTIRT T
/B 2090)

agel el (S | gddien avEeeT a AT SHTIIRT qrs
/B 209¢)
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AaA ¢ ad gof
el R

¢ owEard,
(fergaizn
Reaiwara ¢ aofdl
3As Aar gif  ga
3RiE dle/BA
209¢ & e F
gdiznr 3eciot sl
3AHzaRIA falza
Ppetcr  aleliaehaas
st adien 3r3T)

209¢

3 a@i@az, 2099

(adietar 3i5t #1zor qrE, A
Fig/ BHAaz 2099 FEfer ader
ST EETFgd ¢
qufedl s Aar gof gla
3iFeER, Ale/BA 2099 &
afien & qen 3echivl gloariE
3AzaRA  RfFa  @eewr
promaelaar gl aden
33e7)

(i)

Further reasoning has been given in para (3) of

the said Circular, which read as follows:-

(iv)

“3,  3uRlad AEET FEIBTTE A Bl 32 @3
ad el, [@snafter qdlen fraandier R2gdigar agadidl artle
fafdiesr sricenge are auiAed T TJARNH 3AGAR “31”
1A Iz AEM AT 3ATAR “q” A Ppacs dlad Hell Qi SlAd.

FiHes 1 3HGARIA G JATIN Hacs Jlal Hell qrd
BlaIa &1 3AGARIEAR 315 51 A2 d Ad IARGARIEA! HAAIT el
QI FIEA A1 333003 T 3Tt S1a Hell F8q TATIA
et srFer ar auia dle Fefldl @qe aden frsnacia
FHIRIA 3Ictl 3. H&Z AGAHB 3AGAR  “317 & wAAA
FHROIAIS) arz 231 T 33A 1A a2l aden Al ga Feh
SIRACAHB A2 3AGARIRA Tlgeen diat el 78a5a A1E/ 5.

2099 & aig/BA. 2099 ar ulfeen dler awiaa afien 3ot
B0 BAUIE 313, AT 3AZaAR “q” gl G JT0A Has
et Az qI5l B3 31 T 3lTe Sia Hell SIHANHB HaT
3R IFeT dler el (FF/BH 209§ @ adiB/BH

209¢) 3uciEEl Bidld, HaT Jleg] SRZARNA a2 quid Aleral Hel)
3qcE] SIAIA 3191 Gebre Haler JIe Jell 3ucTal el 0T
Q1. ”

Now, a reference is made to rule (3) of the

Maharashtra Sub-Service Departmental Examination

Rules, 1988, which reads as follows:-

“3. Examination when to be held.- The
examination shall be held by the
Commissioner of the respective Revenue

Division once in a year in the month of
September, at the headquarters of the District
in that Division”
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Similarly reference is drawn to Rule 4(b) of the
Maharashtra Sub-Service Departmental Examination

Rules, 1988, which reads as follows:-

“4(b) The Collector may, at his discretion, grant
any deserving person an additional chance
and an extension of the period prescribed for
passing the examination up to two years;”

(e) In the present matter, the applicant, who was

promoted as Clerk on 25.03.2011, appeared in Sub-Service

Departmental Examination as per following details :-

(i) Date 15.06.2011 — Applicant did not appear due

to illness.

(iii) Date 12.01.2012 — Applicant did not appear due
to being on maternity leave.

(iv) Date 12.11.2012 - Appeared in exam. but Failed

(v) Date 21.12.2013- Appeared in exam. but Failed.

(vij  19.10.2014 - Passed, result published on
15.03.2015.

The above information shows that the applicant could
not avail opportunity to appear in examinations held in June
2011 and January 2012 due to bona-fide reasons and also
that the exams were not synchronized with the schedule
prescribed under rule (3) of the “The Rules, 1988” and had
been held erratically in any month of the year and
sometimes, for more than once in the same year. Therefore,
the rationale for prescribing the manner of counting ‘number

of chances’ as given in GAD Circular dated 17.11.2017 does
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not hold ground. Objective of granting equal opportunity to
all the candidates could be achieved just by applying simple
meaning to the term “Three Chances” instead of interpreting
the same as “Three Consecutive Chances”. Though “The
Rules, 1988” do not provide for contingency under which
four opportunities to appear in examination are not available
to any candidates, therefore, the competent authority may

invoke power under Rule 4(b) of “The Rules, 1988”.

4] Last but not the list, plain reading of the provisions of
Rule 4(a) of “The Rules, 1988” does not show that the phrase
‘number of chances’is intended to be interpreted as “number
of consecutive chances” therefore, imparting restrictive
interpretation to the phrase “Number of Chances” to mean
“Number of Consecutive Chances” is prima facie, ultra-vires

to the Rule 4(a) of the “The Rules 1988”.

Conclusion :- Upon considering all the facts on record and

oral submissions made by both the contesting parties, we are of

the considered opinion that there is merit in the contention of the

applicant, therefore, following order is being passed :-

ORDER

The Original Application No. 390 of 2020 is, hereby,

allowed in following terms:-



(A)

(B)

©)

(D)
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Rule 4 (a) of the Maharashtra Sub-Service
Departmental = Examination  Rules, 1988 are
unambiguous and therefore, attributing any restrictive
interpretation to the same by way of issue of
clarification / guideline, including the Circular issued
by the General Administration Department of the State
Government, dated 17.11.2017 without amending “The
Rules, 1988”, having effect of interpreting the phrase
‘number of chances’ as “number of consecutive chances”
are, hereby, held to be ultra vires to the said Rules,

1988.

Interpretation / clarification provided by the circular of
General Administration Department, dated 17.11.2017
to the phrase “Number of Chances” for passing Sub-
Service Departmental Examination as per Provisions of
Rule 4(a) of The Maharashtra  Sub-Service
Departmental Examination Rules, 1988 is, hereby,
quashed and set aside and this decision shall have only
prospective effect in respective of identical cases/

claims.

The seniority list dated 26.05.2020, prepared and
published by the respondent No. 3, the District
Collector, Nanded w.r.t. 01.01.2019 is, hereby,

quashed and set aside.

The order dated 26.05.2020, passed by the respondent
No. 3, the District Collector, Nanded, rejecting / not
accepting the objection filed by the applicant to the
above mentioned seniority list dated 26.05.2020 is,

hereby, quashed and set aside.
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(E) The respondents are hereby directed to accordingly
revise the said seniority list for the post of Junior
Clerks, as per the provisions of Rule 4(c) of the
Maharashtra Sub-Service Departmental Examination
Rules, 1988, giving effect to the manner of counting
“number of chances” as decided by this order, for the
purpose of passing the sub-service departmental
examination within the period and chances prescribed

under Rule 4(a) of the “The Rules 1988”.

(F) The respondents to consider the case of the applicant
for promotion to the post of Senior Clerk as per the
revised seniority, as per the seniority cum merit
criterion and applicable rules, orders and guidelines.
Accordingly, the applicant may be extended all the
consequential benefits as per the extant rules in this

regard.

(G) No order as to costs.

MEMBER (A) MEMBER (J)

0.A.NO.390-2020(DB-) Promotion-HDD (kpb)



