1 O.A. Nos. 385 & 478 both of 2021

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NOS. 385 & 478 BOTH OF 2021

1. ORIGINAL APPLICATION NO. 385 OF 2021
DISTRICT : AURANGABAD

Sachin s/o Bhanudas Jadhav, )

Age : 25 years, Occu. : Service, )

Safaigar in Govt. Medical College & Hospital, )

Aurangabad,

R/o : B-2, Room No. 12, In front of New )

Medicine Building, Medical Quarters, Hospital)
Campus, Aurangabad, Dist. Aurangabad. )

APPLICANT

VERSUS

1. State of Maharashtra, )
Through, Secretary, )
Medical Education & Research )
Department, Mantralaya, Mumbai-32. )

2. The Director, )
Medical Education & Research Department,)
St. Gorge Hospital Complex, 4th Floor, )
Bori Bander, Mumbai-400001. )

3. The Dean, )
Govt. Medical College, Aurangabad. )
RESPONDENTS

WITH

2. ORIGINAOL APPLICATION NO. 478 OF 2021
DISTRICT : AURANGABAD

Syed Mujahed Syed Qutabuddin, )
Age : 33 years, Occu. : Service, )
Kaksha Sevak in Govt. Medical College & Hospital,)
Aurangabad,
R/o : Budhi Lane, Kabadpura, Aurangabad, )
Dist. Aurangabad. )
APPLICANT
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VERSUS

1. State of Maharashtra, )
Through, Secretary, )
Medical Education & Research )
Department, Mantralaya, Mumbai-32. )

2. The Director, )
Medical Education & Research Department,)
St. Gorge Hospital Complex, 4th Floor, )
Bori Bander, Mumbai-400001. )

3. The Dean, )
Govt. Medical College, Aurangabad. )

RESPONDENTS

APPEARANCE : Shri V.G. Pingle, Advocate for the Applicants in
both the O.As..

: S/shri I.S. Thorat & B.S. Deokar, P.Os. for
respective Respondents in respective O.As.

CORAM : Shri V.D. Dongre, Member (J)
and
Shri Bijay Kumar, Member (A)
Reserved on : 05.01.2023

Pronounced on : 11.01.2023

COMMON-ORDER
(Per : Shri Bijay Kumar, Member (A))

1. Original Applications No. 385 of 2021 has been filed on
23.07.2021 and the Original Application No. 478 of 2021 has
been filed on 17.08.2021 by the respective applicants, each

invoking provisions of Section 19 of the Administrative Tribunals
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Act, 1985, thereby, challenging impugned orders each dated
09.12.2020 passed by the Dean, Medical College & Hospital

Aurangabad who is respondent no. 3 in both the matters.

2. The facts of the O.A. No. 385 of 2021 : facts in the

present matter which are undisputed may be summed up as

follows :-

(@) The applicant Shri Sachin Bhanudas Jadhav is son of
late Shri Bhanudas Sampat Jadhav who was working as a
Class-IV servant with the government medical college &
hospital Aurangabad and died on 15.02.2012.The applicant
applied to the respondent no. 3 on 02.05.2012 for

appointment on compassionate ground.

(b)  The applicant was appointed by respondent no. 3 on
compassionate ground on the post of Sweeper (Safaigar),
which is a class-IV post, on ad-hoc basis for initial period of
29 days vide order passed by the respondent no. 3, dated-
20.09.2013 and given pay scale of Rs. 4440-74440, Grade
Pay of Rs. 1300. From plain reading of the appointment
order, relevant part of which is quoted below, it appears
that the ad-hoc appointment was given subject to

submission of requisite documents:-



()

post,
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“lawe ;- sl rfeadier 3AzARIET @ Raw aciag Alcged FaHald
lergadisiaa.

Aaet - 9) HaEIETANG G PB. AQNATA/NAAT3N/ HFHT1/9%/ 9%, Beias
0€.00.209%.

?) sl Afae sngarA suea, anar 3t e 0?.04. 20 9%.

3wiaa Heale gAIsEad a1 JRA ig@aaEa? AgadiAe! Geais
22.0¢. 200 Fazen 3Rz aot-¢ #fl Sl AFAR Ligad! dvenaiadzn
JAAT AT BT QI SNE= A, RNFAR AT BTG [Felab 29.0C.
2008 FaTEl 3HFARIH] ao1-¢ TRIAT 1T FEnTEATH] BIAAF! BHTRNBRAT

AqfA 3RcARIBZA el G DA gFaid Fld gdaimema dalka

3REaRIAI Jigdpudaal bas e Fasud (0F) Radiatar Fgad

SEISIEA T AT 3Nasdasd FHITA 834 feigard] duenal fervle sia 3iis.,

3TRlerd HaH BHI © AT AAT HAA SNET A3 Qe (Feaw) S, Ataa
HIGERT S oAl A1 BIAAA GBI FIgeFd]! Faaar g e
PENGAR d d ABIFINT GFIEAl 3FAI g HAA SAGHD Al R

FHEIAE Sl gdar @i Sifda Aga a Aaieaiets [ olAAngA
frgadiaiaad galer sieer i i3usla Fa@es aigeen asaia (2%) Razns]
ABIZNRZ 2 B qaiaz %. $$50-0850 A3 daa 9300 a1 daa Adia figad
FEIIA A 3HIB. HGT RN RAIBIARA (9 BRI SNA 1 BT ST
A2 GFIaZT FH Z10 3A9AT 315, AAE BIAIAZ 5 FlAA BHITA Al BT
HIGT B, 39T HIAAZ 5 FlAlA FHITA HGT T HEH 33 el 8l AT
2E @ 3act 311391 338 HIORA AT, AT IV [AFT BIALEA HAGT TFIAT T

& SEIA S{YE 1 BIFNANDS [AGeFA] FITE! FTFT AFAIR FAE.

agl/-
IIHBIT FTBIT ABIALAT FH597T,

o, ”

The applicant had continued in service on the same

on ad-hoc basis, with technical breaks up to

01.03.2019.



3.
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(d) Applicant’s ad-hoc service was regularized vide order
of respondent no. 3, dated 01.03,2019 with effect from the
date of order of regularization, on the post of Safaigar, in

the pay scale of Rs. 4440-7440, Grade Pay- Rs. 1300.

() The applicant made representation dated 25.11.2020
to the respondent No. 3 for condonation of 92 days
technical break in temporary services rendered by him in
exercise of powers under rule 48 of Maharashtra Civil
Services (Pension) Rules, 1982 so that he can get benefits
of regular service w.e.f. date of his first appointment on ad-
hoc basis. However, respondent no. 3 rejected the
representation of the applicant vide order dated

09.12.2020.

H Hence, this application before this Tribunal seeking

relief has been filed.

The facts in O.A. No. 478 of 2021: facts in the present

matter which are admitted by the two sides of this matter may be

summed up as follows:-

(a) Father of the applicant Shri Sayed Mujahed Sayed
Qutbuddin in this matter, was serving in the Government

Medical College Hospital & Hospital, Aurangabad as a
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Class IV servant, who died on 13.10.2013. After death of
his father, the applicant applied on 11.12.2013 for

appointment on compassionate ground.

(b) The applicant was appointed by respondent no. 3 on
the post of Safaigar (Sweeper) which is a class IV post, on
compassionate ground on ad-hoc basis for 29 days vide
order passed by respondent no. 3, dated 10.02.2014, in the
pay-scale of Rs. 4440-7440, Grade Pay of Rs. 1300. The
appointment order was conditional subject to compliance of
submission of all requisite documents as mentioned in
appointment order issued in O.A. No. 385/2021 extract of

which has been reproduced in para 2(b) of the order.

(c) The applicant continued as ad-hoc Safaigar from
10.02.2014 till 29.05.2020. Thereafter, the applicant was
given regular appointment by respondent No. 3 vide his
order dated 03.06.2020 in Senior scale S-1 with revised

pay-scale of Rs. 15000-47600.

(d) The applicant submitted his representation dated
15.07.2021 to the respondent no. 3 (Annexure A-3, page 23
of the O.A.) for condonation of break in his ad-hoc services

of 111 days, in exercise of powers vested in him by rule 48
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of the Maharashtra Civil Services (Pension) Rules, 1962
which has been rejected by respondent no. 3 vide
communication dated 23.07.2021 which is enclosed as

Annexure A-4 at page 25 of the O.A.

() Hence the applicant has filed this application seeking

relief.

4. As the facts in the two original applications are similar,
they are being taken together and a Common Order is being
passed with consent of the parties to the dispute, as doing so is

not likely to cause prejudice to any of the parties to this matter.

5. Relief Prayed for :- The applicants in the two original

applications had prayed for similar relief of condonation of
technical break in their service prior to regular appointments and
grant them benefits of continuous service from the date of their
first ad-hoc basis appointments. For ready reference the prayers
made in the two matters are being reproduced verbatim as

follows:

I Relief Prayed for in O.A. No. 385/2021is as quoted

below:-

“(VII)FINAL RELIEF:
IT IS THEREFORE PRAYED:-




(II)

(A)
(B)

(C)

(D)

(E)
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The original application may kindly be allowed.

The impugned order dated 09.12.2020 passed
by the respondent No. 3 may kindly be quashed
and set aside.

By issuing order or direction respondent No. 3
may kindly be directed to count the continuity of
service of applicant w.e.f. 20.09.2013 to
28.02.2019 by condoning break of 92 days
service of applicant, to grant increments to
applicant from his initial date of appointment i.e.
20.09.2013 and accordingly fix the pay scale.

By issuing order and direction the respondent
may kindly be directed to pay arrears of
increments from 20.09.2013 to applicant within
reasonable time.

Any other relief to which the applicant is entitled
may kindly be granted.

Relief Prayed for in O.A. No. 478/2021 is as

quoted below-

“(VII) FINAL RELIEF:

(A)
(B)

(C)

IT IS THEREFORE PRAYED:
The original application may kindly be allowed.

The impugned order dated 23.07.2021 passed
by the respondent No. 3 may kindly be quashed
and set aside.

By issuing order or direction respondent No. 3
may kindly be directed to count the continuity of
service of applicant w.e.f. 12.02.2014 to
29.05.2020 by condoning break of 111 days’
service of applicant, to grant increments to
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applicant from his initial date of appointment i.e.
10.02.2014 and accordingly fix the pay scale.

(D) By issuing order and direction the respondent
may kindly be directed to pay arrears of
increments from 10.02.2014 to applicant within
reasonable time.

(E) Any other relief to which the applicant is entitled
may kindly be granted.”

Pleadings and Final Hearing:-

(a) Affidavits in reply on behalf of respondent Nos. 1 to 3
in both the matters were filed by learned Presenting Officer
on 08.06.2022, which were taken on record and copies
thereof supplied to the other side. The Applicants filed
affidavits in rejoinder on 27.06.2022 in both the matters
which too were taken on record and copies thereof provided
to the learned Presenting Officer. With consent of both the
sides the matters were fixed for final hearing which took
place on 05.01.2023, thereafter, the matters were closed for

passing common orders.

(b) During final hearing held on 05.01.2023, the two
sides could not clarify following critical points even upon
being specifically asked for by this Tribunal, though answer

to a number of them have been there in O.A./ Affidavits in
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Reply or Rejoinder Affidavits, as the case may be. Such
critical points and factual positions in respect of them are
as elaborated below:-

(V) What were the constraints of issuing ad-hoc
appointment orders on compassionate ground in favour
of the two applicants and continuing on ad-hoc basis
for about 6 years’ period with technical breaks of total
92 and 111 days respectively? It is observed that the
respondent No. 3 has issued order w.r.t. a
communication issued by the respondent No. 2 dated
09.07.2012. However, it is considered proper to
analyze this issue separately and the same has been

done in para 7 that follows.

(i)  From plain reading of ad-hoc appointment orders
on compassionate ground issued in favour of the two
applicants it is evident that the orders had been issued
after verifying their eligibility but orders were subject to
completion of applications in respect of submission of
requisite documents. However, it has not been
mentioned as to what were the documentary
compliances subject to which appointments on ad-hoc
basis were given and at what point of time

compliances had been made?

(iii) Both the applicants have cited the case of
condonation of break in ad-hoc services of one Shri
Bhaskar K. Bhalerao by respondent no. 3 vides his
order 25.02.2002, as a precedent, copy the related
order is at page no. 18 of O.A. No. 385/2021 and also
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at page no. 21 of O.A. No. 478/2021. The respondents
have not given any cogent reply to this objection
despite the fact that the said order itself contains the
reference of this Tribunal’s Order in O.A. No.
2789/1990, dated 28.09.1996 based on which
respondent no. 3 had issued order dated 25.02.2002.

(iv) The applicants have cited another case of
condonation of technical break in ad-hoc services of
one Shri Ramdas Rohidas Dhillod vide order of
respondent no. 3, dated 07.02.2018. The respondents
have not been able to cite cogent reasons for not
granting similar benefits to the applicants even though
it is clear from the reference of order of this Tribunal in
O.A. (Stamp) No. 20/ 2018 (O.A. No. 82/2018), dated
30.07.2018 has been made in the said order of

condonation of break.

(v) Order dated 17.01.2019 regarding extension of
ad-hoc appointment of the applicant in O.A. No. 385 of
2012, from 01.02.2019 to 01.03.2019, copy of which is
at page no. 15 of O.A. No. 385 of 2012, shows that
there were 32 similarly situated ad-hoc Class- IV
workers as on 17.01.2019. Similarly, order dated
03.06.2020 regarding extension of ad-hoc appointment
of the applicant in O.A. No. 478 of 2021 from
02.05.2020 to 29.05.2020, a copy of which is at page
No. 19 of O.A. No. 478 of 2021, it appears that there
were total 19 similar cases as on 03.06.2020.

Respondents have not been able to clarify as to what
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happened in respect of those other similarly situated

class IV servants appointed on ad-hoc basis.

(vi) On matching the two orders of extensions, it
appears that the extension order dated 17.01.2019
comprises of all the 19 names which appear in the
order dated 03.06.2020. The respondents have not
been able to clarify as to how the number of ad-hoc
appointees in Class IV got reduced from 32 to 19 over a
period from 17.01.2019 to 03.06.2020?

7. Analysis of Merit of Facts on Record and Oral
Submissions Made:-

(@) Respondents have submitted a copy of
communication made by the respondent No. 2 with
respondent No. 3 bearing No. a¥@E/dassit/sEsa/ow/9R,
dated 09.07.2012, which has a reference of Government
Resolution dated 22.03.2012 issued by Finance
Department bearing No. w@fi-2092/u.%.9%/9R/facltm Jawrw-9,
e, Hsg-3. On perusal of the said G.R., it is clear that
there had been a blanket ban on recruitment of applicants
in wait list on or after 22.08.2005 for appointment on
compassionate ground on Class-III and Class-IV posts in
government offices and government owned institutions
which receive grants from government. However, vide the

said G.R. dated 22.03.2012, relaxation was granted in
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matters of recruitment on compassionate grounds whose
names appeared in waiting list up to 31.12.211. As the
applicants in the two O.As. had applied for appointment on
compassionate grounds on 02.05.2012 and 11.12.2013
respectively, they were not covered by exemption provided
from ban on appointment on compassionate ground on

Class III and Class IV posts.

(b)  Further, from the copy of communication made by the
respondent no. 2 i.e. the Director, Medical Education &
Research, Mumbai, bearing No. v/ endsssit/swegemdt/ %/ 92,
dated 09.07.2012 addressed to respondent No. 2 it is also
clear that the respondent No. 2 had advised the respondent
No. 3 to appoint candidates on waiting list for appointment
on compassionate ground to Class IV posts on 29 days’ ad-
hoc appointments. However, the respondent No. 2 has not
specifically mentioned that candidates whose names
appeared in waiting list for compassionate ground
appointment after 31.12.2011 too have to be given
appointment by resorting to appointment on ad-hoc basis.
For ready reference, relevant parts of the directions issued

by respondent no. 2 to respondent No. 3, a copy of which is
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at page 35 of O.A. No. 385/2021) is being reproduced as

follows :-

«

ageledl eFHar-aie FgaEAiAe] au FFUSd ARNAHA AAA
qiféiesrdt 3iga. #a enaa (el e @somna) a7 & ¢ &, 2009 @
& 96 suAardl, 2099 = ena gz agetsl ag sAla? frder e
303a d [3. 9° S=Aar, 209? &= oA qAIAR FAl AR BT ST
3B, oNHAIE= 3NRNaFHH HAdleldlcidld dol-8 Hadldler (3191 Haot
qaEBaAT) BIUAF T3 7% T2, 37 e snam Bt §id. 313 st de
lasnanzn fa. °° Fwd, 209 @ enAaA frdlnar sner? 8ga dgt-¢ @
AqITIAeT JIGHqT AAET (9 IAGARIAT 3NqT [orlHd forgere=n &e=n naa.
gat-8 Haotidier aad szvena? enHad FEaSa g i [snond e
SIAAI, 3BT AT T3 BT HOA 3NeHl, TATTT FeuH AlebIes Al
HETEANCTATH HIGT B2l

e JXRA B 99,08, 2092 25l Al Haleis, gl iz @
Honera, Hag ad AT A= Howld GBI AANALT IAGARIA
¢ feaer aaaz faes agee JAHIA 3aedd d FHTA 8359 [agerd]
Fuemra faroler ST 3B, a2 ASWIA ST TR Sgaar daiadiet 2
fRaz aaae faged] dvenaiaa aelag woene 2a.

T/ -
2HICTD,

derepler forgrm a enera, Hag”

8. Conclusion: Affidavits in reply on behalf of respondents
Nos. 1 to 3 have been filed by an associate professor under
respondent no. 3. The respondents have not clarified as to why
the respondent No. 2 had permitted appointment of candidates
from waiting list for compassionate ground on ad-hoc basis on
29 days? The respondent No. 2 has also not clarified whether he

intended to permit ad-hoc appointment to the candidates who
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came in waiting list after 31.12.2011, the cut-off of date set by
G.R. dated 22.03.2012 (supra) for appointment on regular basis.
It has also not been clarified by the respondents whether all
similarly situated persons have been treated alike by respondent
No. 3. It is also not clarified whether any proposal has been
submitted by respondent no. 2 before respondent No. 1 for post-
facto approval of the guidance issued by respondent No. 2 to
respondent No. 3 regarding issuing appointment orders to wait
listed candidates under compassionate ground in deviation with
cost cut measures of the state government notified vide GR of
Finance Department dated 22.03.2012 validity of which has not
been challenged by the applicants. It is also not clarified by
either of the contesting parties as on which date the ban on
appointment on class-IV post on compassionate ground of
candidates, whose names did not appear in waiting list dated
31.12.2011 was vacated. In view of totality of facts before us,
following order is being passed :-

ORDER

Original Application No. 385 of 2021 with Original
Application No. 478 of 2021 is being partially allowed in following

terms :-



(A)

(B)

©)
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Respondent No. 3 is directed to condone technical
breaks in ad-hoc services of the applicants in both
the Original Applications, whose names appeared in
waiting list after 31.12.2011, which had been applied
after lifting of ban on appointment on class IV posts
on compassionate grounds as per the G.R. dated
22.03.2012, by orders of competent authority. This
action is directed to be completed within 6 weeks’ of

receipt of this order.

Respondent No. 2 shall submit within two weeks a
proposal to respondent no. 1 for post facto sanction of
directions issued by respondent no. 2 to respondent
no 3, bearing No. aREx/aEamst/sEea/vw/92, dated
09.07.2012. Respondent No. 1 to take appropriate
decision on the same within eight weeks from receipt
of the proposal and communicate the same to

respondent Nos. 2 and 3 for implementing the same.

Service benefits under this order shall be available to
only those class-IV servants covered under clause (B)
above, who had fulfilled eligibility criterion as

prescribed under government resolution issued by
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General Administration Department regarding
appointment on compassionate ground such as
waiting list number, qualification, age, nomination,
and limitation etc., on the date of their first

appointment on ad-hoc basis.

(D) Benefits allowed under this order may be extended to
all other similarly situated Class IV servants under
respondent no. 3 who had been granted appointment
on compassionate ground by respondent no. 3 on the
basis of communication issued by respondent no. 2
and bearing No. JdRt@x/edaxsl/sEgea/vw/92, dated

09.07.2012.

(E) No order as to costs.

MEMBER (A) MEMBER (J)

Kpb/D.B. O.A. No. 385 & 478 both of 2021 VDD & BK 2023 Appointment



