1 O.A. No. 349/2021

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 349 OF 2021
(Subject : Benefits of G.R.)

DISTRICT : AURANGABAD

1. Anil S/o Chandrakant Hugge, )
Age :- 34 years, Occupation — Service (Talathi),)
R/o : New Kawansan, Annapurna Nagar,)
Sai Colony, Paithan, Dist. Aurangabad.)

2. Smt. Seema W/o Chandrakant Bhosale,)
Age :- 35 years, Occupation — Service (Talathi),)
R/o : House No. 13, Malhar Nagar, )
Holkar Chowk, Satara Parisar, Aurangabad.).. APPLICANTS

VERSUS

1. The State of Maharashtra,
Through Secretary,
Revenue and Forest Department,
Mantralaya, Mumbai- 32.

~— ~— — —

2. The Divisional Commissioner,
Aurangabad Division, Aurangabad. )

3. The Collector, )
Collector Office, Aurangabad, )
)

Tq. and Dist. Aurangabad. ..RESPONDENTS

APPEARANCE : Shri R.K. Ashtekar, Advocate for the
Applicants.

: Shri V.R. Bhumkar, Presenting Officer for
respondents.

CORAM : Justice Shri P.R. Bora, Vice Chairman
AND
Shri Bijay Kumar, Member (A)

Reserved on : 19.07.2022.
Pronounced on : 27.07.2022.
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ORDER
(Per : Shri Bijay Kumar, Member (A))

1. This Original Application was jointly filed by the two
applicants on 30.06.2021 invoking provisions of Section 19 of the
Administrative Tribunals Act, 1985, thereby challenging the
seniority list of Talathis as on 01.01.2020, which was published
by the Respondent No. 3 on 24.05.2021 rejecting objections
raised by the Applicants to the provisional seniority list

published on 02.02.2021.

2. The Applicants had also filed a Miscellaneous Application
No. 191/2021 in this O.A. for grant of permission to sue jointly
which was allowed by this Tribunal vide an oral order dated

16.07.2021.

3. Facts of the matter may be summed up as follows:-

(a) Particulars of the two applicants, their dates of
appointments on the post of Talathi in Aurangabad district,
number of years and number of attempts in which the
applicants passed sub-service departmental examination
and Revenue Qualifying Examination is depicted in TABLE-

A and TABLE B respectively.
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(b) It is a matter of service record and admitted by the
two sides of dispute that the two applicants belong to S.T.

category.

() Itis also admittedly that no sub-service departmental

examination was held during the years of 2012 and 2013.

(d) Applicant wise information regarding dates of their
appointments on the post of Talathi, number of years and
number of attempts in which the applicants had passed

sub-service departmental examination is shown in TABLE-

A.
TABLE-A
Sub-Service Departmental Examination
(4 years and 3 chances)
App | Name of | Date of | Year Year | Year | Year | Year Year
lica | Applicant | Appointm | 2010 2011 | 2012 | 2013 | 2014 2015
nt ent as
No. Talathi
1 Anil C. 30.04.201 Not Faile | Exam Not Failed | Passed
Hugge 0] Allowe d Conducted
d
2 Smt. 11.03.201 Not Not Exam Not | Failed | Passed
Seema C. 0 Allowe | Appe | Conducted
Bhosale d ared

() Applicant-wise year of passing Revenue Qualifying

Examination is shown in TABLE-B.




TABLE-B
Revenue Qualifying Examination
(9 years and 3 chances)

0.A. No. 349/2021

Applicant | Name of | Date of | Year Year
No. Applicant Appointm | 2017 2018
ent as
Talathi
1 Anil C. Hugge | 30.04.201 | Passed
0
2 Smt. Seema | 11.03.201 Passed
C. Bhosale 0

H Applicant wise seniority position in provisional and

final seniority lists as on 01.01.2020 as published by

Respondent No. 3 is shown in TABLE-C.

TABLE-C
Seniority Position as per Provisional and Final Seniority
Lists
Appli | Name of | Date of SSDE | Date for Seniority
cant | Applicant | Appointme | Attem | Seniorit Position
No. nt as | pt No. |y Provisio | Final
Talathi nal List List
1 Anil C. 30.04.2010 4 01.08.20 530 538
Hugge 15
2 Smt. 11.03.2010 5 01.08.20 529 537
Seema C. 15
Bhosale
4. Relief Sought :- The two applicants have prayed for reliefs

in terms of para 9 of the O.A. which is being reproduced verbatim

for ready reference:-
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“09. RELIEF SOUGHT FOR:

A)  Original Application may please be allowed ;

B) The respondent No. 3 be directed to consider the
claim of the applicants for promotion as Girdawar from the
date of appointment and set-aside the order passed on

objections filed by the applicants.

C) Pending hearing and final disposal of this Original
Application the respondent No. 3 be directed not to promote
any one as per Seniority List prepared in the month of

May-2021.

D) Any other suitable and equitable order may kindly

be granted in favour of applicants.”

5. Pleadings and Arguments: As per service affidavit filed by

Applicant No. 1, all the three Respondents had been served
notice during July 27, 2021 to July 31, 2021. Affidavit in Reply
was filed on behalf of Respondent No. 3 only on 07.12.2021
which was taken on record and a copy of which was supplied to
the other side. Thereafter, in spite of four adjournments granted
for filing affidavit in reply on behalf of remaining Respondents, no
affidavit in reply has been submitted. Applicant too, did not
submit and Rejoinder to the Affidavit in Reply submitted by

Respondent No. 3. As the pleadings were complete, the matter
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was fixed for Final Hearing on 18.04.2022. It is on 20.04.2022

that O.A. No. 58/2020 (Ritesh Kaware & Others Vs. State of

Maharashtra & Ors.) was also taken up together for final hearing.

After arguments on behalf of the Applicants were completed, the

learned Advocate for the Applicants submitted a Written Note of

Argument on 13.07.2022 which included a copy of order passed

by this Tribunal in O.A. No. 281/2021, dated 13.11.2021.

Learned Presenting Officer argued the case on 19.07.2022 and

cited the Order passed by this Tribunal in O.A. No. 354 /2015 to

substantiate his arguments.

6.

Analysis of Facts and Conclusions:-

(@) Rule position is explicit in respect of counting of
number of years in which a candidate passes sub-service
departmental examination and revenue qualifying
examination. There is no ambiguity in Rules Provision that
the years in which the authorities fail to conduct any of the
aforesaid examinations is required to be excluded while
counting the number of years in which a candidate passes
the respective examination. A copy of communication made
by Respondent No. 3 with Sub-Divisional Officers and
Tahsildars of Aurangabad district, dated 27.06.2017

(Annexure A-5 to the O.A., page 153 of paper-book) shows
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that no sub-service departmental examination was
conducted in the years 2012 and 2013 therefore, as per the
provisions of Rule 9 of the Maharashtra Sub-Service
Departmental Examination (for the cadre of Talathi) Rules,
1997, the years of 2012 and 2013 shall be excluded from
counting of number of years in which the applicants have

passed Sub-service Departmental Examination.

(b) The two applicants have passed the Revenue
Qualifying Examination within 9 years and 3 attempts, is
clear from the information depicted in TABLE-B and the

same is not disputed.

(c) How the number of attempts in which a candidate
has passed sub-service departmental examination is to be
counted is the only critical factor in deciding this matter. At
this stage, we proceed to refer to citations made by the two
sides and the G.R. dated 31.03.2021 as follows:-

(V) Government Resolution issued by General

Administration Department, bearing No. [&uen-2590/q.%.
9&/®1. 96, FAea, Hag, dated 31.03.2021 read with Order
passed by this Tribunal in O.A. No. 280/2021 with
O.A. No. 281/2021, dated 30.11.2021.

The G.R. dated 31.03.2021 had not been

examined on merit while deciding the O.A. No.
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280/2021 with O.A. No. 281/2021 on the ground that
this G.R. cannot be given retrospective effect in
respect of final seniority list which was published on
10.07.2020. Only an observation was made by this
Tribunal that the G.R. or Circulars cannot override
provisions of Rules and can only fill in the gap of
issues not addressed by the Rules or clarify certain
aspects to remove ambiguity in interpretation.
Therefore, we proceed to examine the effect of the

aforesaid G.R. on this matter.

Para () of the Government Resolution issued by
General Administration Department, bearing No.
fauel-2620/9.3.98/®1.90, FIew™, Hsg, dated 31.03.2021,
which deals with the date of giving effect to this G.R.,
makes it clear that the provisions of this G.R. dated
31.03.2021 will apply with effect from the date of
issue of this G.R. in respect of counting number of
chances availed by a candidate. To quote the relevant
provision:

“(3) €T iR BHrefaezd? : -
fasnafier adizizn FFsas aisdia enea @ Jae ona faaz=n

Raiararza & Z13a.
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aaify, ez eeaidiar 313, 3i(l) & a 31 (1I) (8) aefia
age &, Aesftda . 9 Qe & 9 Fwd v09c Asf=n ena
ot siasa et SANHB, A2 A2JE &l & olrAa frverz=
Reiwmarge 7aata 7. 9 and 20 9¢ arxa &g iz,

It may be noticed that the provisions mentioned
in para 3D (¢) a s (ID) (g)of this G.R. dated 31.03.2021
deals with raising age of granting exemption from
passing Departmental Exams from 45 years to 50
years, and therefore, of no relevance in the present
matter. For ready reference the provisions of para 37 ()
(¢)asi () (g) are being quoted below:

“(31) Remofler aisnigsiidier danEa aidfia iz ;-
() FHzefla gerar @ sBevenmid] dvena durd! el adfiarn (3at.
Aamaenae adzm)-

&)adlen 3eddl glvenarza e - Has . 9 dfler & 9 and °09¢ =
rAa ferdteng e, J@e adlen 3t glenaiza A it /
a1 e a=E $o avl qut ez Rt JE ST AF.

Zla- gerepla fasnonal &iEnwEier Al FaHUIE  BIFADBIST
BIAEBI- BHAT-1 [Qanafier adlen Sedil Gleenarza aaAead
JE & FEyEEaa Sefagadd b 83a @GR & @aahe aien
leraazEed JE FvNTIaAH] B ARG [Aaleiaqd aHg et aHeT az

Eiene] a1az adlen 3l BroearaE] JE T AR FIF.

1) adits ggrae gl Iveransidl! amiar afiai -
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@) adient 3edivl glvenarge He - a3 . 9 Al fz. 9 and °o 9< @M
oA frolegAre, wHA-AEA ez qEraR A 99 ay Aar go
peenE faate fbar &z aenE Yo aul guf Sl Feid Jriam] o

daT "35 F&lEAaeel FIAR [l &iell Hae qien 3aAd

BlwRIarRe HE 3gE AFe.”

Therefore, in our considered opinion the
provisions of G.R. dated 31.03.2021 do not find

application in the present O.A.

(i) Order passed by this Tribunal in O.A. No.

576/2018, dated 09.01.2019 - In this case, the

Tribunal had directed the Respondent i.e. Collector,
Jalgaon to take into consideration the provisions of
GR. issued by General Administration Department,
bearing No. E.X.M.-1075/1681-XVII, Sachivalaya,
Bombay, dated 24.08.1976 under which one
additional year and one additional chance is allowed
for candidates belonging to S.C., S.T., D.T and N.T.
Categories. Therefore, as a natural corollary, the two
Applicants may not lose their seniority even if they
are treated to have passed sub-service departmental

examination in 5 years and 4 attempts.



(d)
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(iii) Order passed by the Principal Bench of this

Tribunal in O.A. No. 354/2015, dated 02.02.2017 - In

the cited O.A. question before the Principal Bench of
this Tribunal did not relate to manner of counting
number of attempts. This aspect was also not decided
by this Tribunal in the said O.A. The question before the
Full Bench of this Tribunal at Mumbai in O.A. No.
354/2015 (Shri Mahesh M. Sapre & 4 Ors. Vs. the
State of Maharashtra & Ors.), dated 02.02.2017 was
to settle the deferring interpretation of clauses dealing
with effect of not passing Sub-Service Departmental
Examination and/or Qualifying Examination within
prescribed number of years and number of chances on
seniority of an employee taken by the two Division
Benches in O.A. No. 288/2013 (Pravin Mahadu
Varande and 20 others Vs. District Collector,
District Raigad and 21 others), dated 16.12.2014
and O.A. No. 587/2008 (Shri Shriram Gurav Vs. The
Collector, Dist.: Satara and 5 others), dated
23.06.2009. Therefore, the same is not relevant in the

present matter.

It has been claimed by the Applicants that officers

sub-ordinate to the Respondent No. 3 had given wrong
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information to the Applicants that the applicants were not
eligible to apply for appearing in sub-service departmental
examination being conducted in same year as that of the
year of their appointment. However, the Applicants have
not substantiated their allegation so made by them by
submission of any documentary evidence. Therefore, this

claim made by the Applicants is fit to be rejected.

7. Conclusion : Based on above analysis, we are of

considered opinion that the Applicants, who belong to S.T.
category, have passed Sub-Service Departmental Examination
within prescribed number of years and number of attempts.
Therefore, this Original Application deserves to be allowed on
merit. Hence, the following order :-

ORDER
The Original Application No. 349/2021 is allowed in

following terms :-

(A) The respondent No. 3 is directed to grant seniority to
the applicants in the cadre of Talathi from the date of
their appointment in that cadre and to consider their
cases for promotion as per rules and merit of the

case.

(B) No order as to costs.

MEMBER (A) VICE CHAIRMAN
Kpb/D.B. O.A. 349 of 2021 PRB & BK Benefits of G.R.



