MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 343 OF 2019

DIST. : AURANGABAD

Smt. Sangita d/o Prataprao Darekar,

Age. 49 years, Occ. Service as

Divisional Dy. Commissioner of State Excise

Aurangabad Division, Aurangabad,

R/o. Sai Krupa, Shrihari Park, Ulka Nagari,

Garkheda Area, Aurangabad. -- APPLICANT

VERSUS

The Principal Secretary,
State Excise, Home Department,
Mantralaya, Mumbai — 400 032. -- RESPONDENT

APPEARANCE : Shri Ajay S. Deshpande, learned Advocate
for the applicant.

Shri M.S. Mahajan, learned Chief
Presenting Officer for the respondents.

CORAM : JUSTICE A.H. JOSHI, CHAIRMAN.
RESERVED ON : 26.06.20109.
PRONOUNCED ON : 02.07.2019

JUDGMENT

1. Heard both sides.

2. Applicant herein has been suspended by the order dated

2.1.2019 issued by the Government of Maharashtra.

3. Case proceeds in following admitted facts :-
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(i) Though the applicant is suspended way back in
October, 2018, departmental enquiry has not been

commenced.

(i) Open enquiry as to assets of the applicant is not

concluded and it is said to be in progress.

(iii) Review of applicant’s suspension has not been taken

much less decided favorably or unfavorably.

4. Learned Advocate for the applicant has placed reliance on

the following judgments :-

(1) Judgment of Hon’ble Supreme Court in the case of
State of Orissa Vs. Bimala Kumar Mohanty [AIR 1994 SC
2296]

(2) Judgment of Hon’ble Supreme Court in the case of
Ajay Kumar Choudhary Vs. Union of India thorough its
Secretary & Anr. [(2015) 7 SCC 291]

(3) Judgment dtd. 11.3.2016 of Hon’ble High Court of
Judicature at Bombay in the case of Dr. Narendra
Omprakash Bansal Vs. The State of Maharashtra & Ors.
(Writ Petition No. 11987/201595)

(4) Judgment dtd. 23.10.2017 delivered by the principal
seat of this Tribunal at Mumbai in O.A. no. 611/2017 (Shri
Naresh Alwandar Polani Vs. the State of Maharashtra &
Ors.)

(5) Judgment dtd. 11.9.2018 delivered by the principal
seat of this Tribunal at Mumbai in O.A. no. 35/2018 (Shri
Dilip Jagannath Ambilwade Vs. the State of Maharashtra &
Ors.)



5.
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(6) Judgment dtd. 16.10.2018 delivered by the principal
seat of this Tribunal at Mumbai in O.A. no. 269/2018 (Shri
Hiralal Rama Jadhav Vs. the State of Maharashtra)

Core submissions based on the judgments relied upon by

the learned Advocate for the applicant are summarized as follows:-

6.

(i) The suspension may be ordered if the act or omission
for which a Government servant is charge or is being charge-
sheeted, may prima facie and in ordinary course attract
major penalty in the event the misconduct is proved in the

disciplinary enquiry / proceedings which may be held.

(ii)) In view of judgment of Hon’ble Supreme Court in the

case of Ajay Kumar Choudhary Vs. Union of India

thorough its Secretary & Anr. [(2015) 7 SCC 291] the

suspension ought never continue beyond 90 days.

The State Government has opposed the O.A. on the grounds

that :-

(a) Charges against the applicant, which are emerging, are

serious in nature.

(b)  Object of suspension is to keep the delinquent away
from office for conserving and preserving the evidence and

avoiding tampering of evidence etc.
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(¢ Complaint is received against the applicant from Shri
Sevakbhau Waghye (Patil), Former M.L.A. about corruption

of the applicant and her disproportionate assets.

(d) It is also alleged that discussion on mobile phone
between the applicant and one Excise Constable Shri Amol
Waghmare that applicant is ready to pay Rs. 2 carore for

posting of her choice.

() Hence, due to grave misconduct, the applicant cannot

be reinstated.

7. This Tribunal has already taken a view deviating from view
taken in O.A. no. 611/2017 (Shri Naresh Alwandar Polani Vs. the
State of Maharashtra & Ors.) and O.A. no. 35/2018 (Shri Dilip
Jagannath Ambilwade Vs. the State of Maharashtra & Ors.) and
took a view in O.A. no. 269/2018 (Shri Hiralal Rama Jadhav Vs.
the State of Maharashtra) that the power of Government to take
review of case of suspension including need of continuation of
suspension depending on the seriousness of the case, stands
protected / saved. This Tribunal, had therefore directed in O.A.
no. 269/2018 (Shri Hiralal Rama Jadhav Vs. the State of

Maharashtra) as follows :-
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“17. In the event decision is not taken within two weeks
from the date of this order, it shall be deemed that the
suspension stands revoked and Applicant shall be
deemed to have been reinstated, pending enquiry. In this
eventuality Applicant shall report in the office of Inspector
General of Prisons for detailed order of posting to any
post, as may be chosen by the Government, which be
given within ten days from date of deemed
reinstatement. If posting is not given, Applicant shall
continue to be posted in the office of Director General of
Police and Inspector General of Prisons and shall be paid
his salary and allowances from said establishment.”

(quoted from judgment dtd. 16.10.2018
delivered by the Tribunal at Mumbai in O.A.
No. 259/2018 (Shri Hiralal Rama Jadhav
Vs. the State of Maharashtra & Ors.))

In view of foregoing discussion, I pass the following order :-

(i) The present Original Application is disposed of without

any order as to costs..

(i) The concerned respondents are directed to take a
conscious decision as regards continuation or revocation of

suspension of the applicant within 30 days from today.

(iii) In case respondents fail to take conscious decision as
regards continuation of suspension of the applicant, the
applicant would be deemed to be revoked and its formal
compliance be done within the period of 2 weeks thereafter

i.e. 6 weeks from today.

(iv) Respondents shall be free to give posting to the
applicant after reinstatement in the event he get the benefit

of deemed revocation.
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(v)  If decision to continue the suspension is taken by the
respondents, the applicant is free to avail remedies available

to him.

(A.H. JOSHI)
CHAIRMAN
Place : Aurangabad
Date : 02.07.2019

ARJ-0.A.NO.343-2019 S.B. (SUSPENSION)



