MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 341 OF 2023
DISTRICT :- BEED

Dr. Jayashree Eknathrao Bangar, )
Age. 44 years, occu. Service, )
Medical Officer, Civil Hospital, Beed, )
R/o C/o Dr. Arjun A. Ghuge, )
KSK College Road, Shivaji Nagar, Beed, )
District - Beed. ) APPLICANT

VERSUS

1. The State of Maharashtra
Through its Principal Secretary,
Public Health Department,
10tk Floor, Gokuldas Tejpal
Rugnalay, Mumbai.

— — — —

2. Maharashtra Public Service Commission)
Trishul Gold Field, Plot No. 34, )
Sector-II, Opp. Sarovar Vihar, )
Belapur, CBD, Navi Mumbai 400 614. )

3. Dr. Manisha Gopinathrao Kendre, )
Age. 49 years, occ. Service, )

R/o Doctor Colony, Gangakhed, )

)

Taluka Gangakhed, Dist. Parbhani. ..RESPONDENTS

APPEARANCE Shri S.S. Jadhavar, learned counsel
for the applicant.

Shri V.G. Pingle, learned Presenting
Officer for the respondent authorities.

Shri S.B. Solanke, learned counsel for
respondent no. 03.
CORAM : JUSTICE SHRI P.R. BORA, VICE CHAIRMAN
AND
SHRI VINAY KARGAONKAR, MEMBER (A)
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ORAL ORDER
(Per : Justice Shri P.R. Bora, Vice Chairman)

Heard Shri S.S. Jadhavar, learned counsel for the
applicant, Shri V.G. Pingle, learned Presenting Officer for the
respondent authorities and Shri S.B. Solanke, learned counsel

for respondent no. 03.

2. Respondent no. 02 had published an advertisement
no. 274/2021 on 31.12.2021 for filling in 12 posts of
Pathologist in specialized cadre under the Maharashtra Medical
and Health Services, Group-A. Minimum qualification
prescribed for the said post is M.B.B.S. and M.D. in Pathology
or equivalent qualification as per clause 8.1 of the said
advertisement. As per clause 8.2 of the said advertisement the
candidate is required to possess 3 years’ practical experience of
working as Pathologist in a Hospital having not less than 20
Beds. From out of 12 posts, 02 were reserved for Open Female

candidates.

3. Applicant claims to be possessed of the requisite
qualification as well as requisite experience as prescribed in the

advertisement. The applicant belongs to NT-D category.
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However, out of 12 posts advertised none was reserved for NT-D
category. The applicant, therefore, submitted her application
form unreserved category. Respondent No. 2, Maharashtra
Public Service Commission (for short ‘the Commission’) declared
the result of the selection process carried out for the subject
post on 07.12.2022. In the merit list published by respondent
No. 2 the name of the applicant figured at Sr. No. 6. She scored
59 marks. Respondent no. 03 scored 57 marks. On the same
date the respondent No. 2 published the list of candidates
eligible for recommendation, which contains name of
respondent No. 3 at Sr. No. 7 and her
selection/recommendation is shown to be against the Open
Female seat. Selection List, however, does not contain the
name of the applicant. Aggrieved by the decision of respondent
No. 2 to recommend the name of respondent No. 3 against the
Open Female seat the applicant has approached this Tribunal

claiming the following reliefs:

“A)  This Original Application may kindly be allowed.

B) By issuing appropriate order or directions, Clause
No.5.4 and 5.9 of the Advertisement No.274/2021, dated
31.12.2021, issued by respondent No.2 for the post of
Pathologist in Specialist Cadre, Maharashtra Medical and
Health Services, Group-A, may kindly be quashed and set
aside.
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C) By issuing appropriate order or directions, the list of
candidates eligible for recommendation for the post of
Pathologist in Specialist Cadre, Maharashtra Medical and
Health Services, Group-A, published by respondent No.2,
may kindly be quashed and set aside to the extent of
recommendation / selection of respondent No.3 against the
post reserved for Open Female Category.

D) By issuing appropriate order or directions, respondent
No.2 may kindly be directed to recommend name of the
applicant for the post of Pathologist in Specialist Cadre,
Maharashtra Medical and Health Services, Group-A, by
selecting her against the seat reserved for Open Female
Category.
E) By issuing appropriate order or directions, respondent
No. 1 may kindly be directed to issue appointment order in
favour of the applicant on the post of Pathologist in
Specialist Cadre, Maharashtra Medical and Health
Services, Group-A.
F)  Any other suitable, just and equitable relief may
kindly be granted in favour of the applicant.”
4. It is the contention of the applicant that though she
has secured more meritorious position than respondent No. 3
she has not been selected and recommended against the Open
Female seat for the reason that she does not fall in the category
of Non-Creamy-Layer. In the present O.A. the applicant has
raised the grievance that clause Nos. 5.4 and 5.9 which require
the candidates claiming the seat reserved for female to be falling
in the category of Non-Creamy-Layer, is unjust, illegal, arbitrary

and contrary to the spirit of reservation. It is the further

contention of the applicant that in view of clause 8.3 in the said
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advertisement, which prescribes that the candidate shall
possess practical experience of pathology work for the period of
3 years or more gained after acquiring the qualification
mentioned in sub-clause (ii) of 8.1, that too in the hospital
having not less than 20 beds, no such condition as prescribed
in clauses 5.4 and 5.9 of the advertisement could have been

prescribed by respondent no. 2.

5. It is the further contention of the applicant that no
candidate possessing the experience as required vide clause 8.2
in the advertisement can have his/her income less than the
limit prescribed for to be held as Non-Creamy-Layer. The
applicant has asserted that she as well as respondent No. 3
both were getting salary more than Rs. 90,000/- per month
when they were working as Medical Officer. It is, therefore, the
further contention of the applicant that neither she nor
respondent No. 3 could claim Non-Creamy-Layer status in view
of their income by way of salary. It is therefore, the further
contention of the applicant that in premise of the experience
criteria, the respondent No. 2 ought not have provided the
condition of submitting Non-Creamy-Layer Certificate by the
candidates claiming reservation provided for female as well as

other reserved categories.



6 0O.A.NO. 341/2023

6. It is the further contention of the applicant that
having realized the anomaly in the aforesaid 02 clauses the
State Government has taken a policy decision that the
candidate claiming reservation of female category shall not be
required to possess and produce the Non-Creamy-Layer
Certificate to claim the said reservation. It is further contended
that the decision has been taken by the State Government in
the meeting of Cabinet held on 19.04.2023, however, the copy of
the said resolution is not available on the portal of the
Government of Maharashtra applicant is unable to produce on

record the said G.R.

7. On the aforesaid grounds the applicant has prayed
for quashment of the aforementioned clauses. It is the
contention of the applicant that she has not been selected
against the Open Female seat despite having scored more
marks than respondent No. 3 for want of Non-Creamy-Layer
Certificate. The applicant has therefore prayed for
consequential relief thereby deleting the name of respondent no.
3 from the list of recommended candidates against the post
reserved for Open Female category. The applicant has sought
further directions against the respondents to recommend the

name of the applicant for the post of Pathologist in the
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specialized cadre in the Maharashtra Health Services, Group-A
by selecting her against the seat reserved for Open Female

category.

8. Respondent No. 2 has filed affidavit in reply and has
opposed the contentions raised and the prayers made in the
O.A. Respondent No. 2 has contended that as per the G.R.
dated 25.05.2001 it is mandatory for the candidate claiming
reservation from Open Female category to submit Non-Creamy-
Layer Certificate. It is further contended that in view of the said
G.R. the Commission has inserted clause 5.4 & 5.9 in the
advertisement. It is further contented that total 46 candidates
applied for the post in issue and the applicant is one of them
who applied from unreserved female category, whereas
respondent No. 3 submitted her online application from NT-D
Female category. Respondent No. 2 has further contended that
before the interview respondent No. 3 submitted Non-Creamy-
Layer Certificate issued by the competent authority, whereas
the applicant did not submit such Non-Creamy-Layer
Certificate. In the circumstances, according to respondent No.
2, respondent No. 3 was recommended against the seat reserved
for Open Female. It is further contended that since the

applicant applied from wunreserved Female category and
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mentioned to be not falling in Non-Creamy-Layer Category, she
was not considered for the seat reserved for female category. It
is further contended that since the applicant did not score
sufficient marks she could not be recommended against the
Open General seat. It is further contended that respondent No.
2 has not committed any error in recommending name of
respondent No. 3. Respondent No. 2 has, therefore, prayed for

dismissal of the O.A. filed by the applicant.

9. Respondent No. 3 has also filed her affidavit in
reply wherein she has contended that since the applicant
participated in the selection process without raising any
challenge to clauses 5.4 & 5.9 of the advertisement, she is
estopped from raising the objection to the said clauses after
having failed in securing the appointment on the subject post.
According to respondent No. 3, the O.A. filed by the applicant
deserves to be dismissed on the sole ground as aforesaid.
Respondent No. 3 has further contended that the G.R. dated
04.05.2023 cannot be made applicable to the case of the
applicant. It is further contended that since respondent No. 3
complied with all the requirements and placed on record all the
relevant documents, respondent No. 2 has rightly recommended

her name for the subject post. It is further contended that after
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the applicant filled in the information as not falling in Non-
Creamy-Layer Category, it was reflected on her form itself that
she will not be considered for female reservation. It is further
contended that the applicant was well aware of the fact that she
will not be considered for the seat reserved for female.
According to respondent No. 3 in spite of having knowledge of
the aforesaid fact when the applicant did not challenge said
clauses and participated in the selection process, she cannot
now challenge the concerned clauses. Respondent No. 3 on the

aforesaid grounds has prayed for dismissal of the O.A.

10. We have duly considered the submissions made on
behalf of the applicant, as well as, the respondents and have
also gone through the pleadings of the parties, as well as, the
documents placed on record by them. Before adverting to the
submissions made by the learned counsel for the parties we
deem it appropriate to reproduce herein below the relevant
provisions under the G.R., which are questioned in the present
O.A. The challenge is raised to clauses 5.4 and 5.9 of the
advertisement, which are thus:-

“0.8) FAlFeTAIE]! 3R GRIBRAT AT HIAT-AT IAGARIA ABEAT AT FH

EaEl A il oA q gapar AgrRigid sifdard  (Domiciled)

SIACHIFIGA JHE el PIAIGA3RT He FSA AN (HGREA Al T SigRfad
STHIA] qINGE) FqECqY FIaT B2 AT 31
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4.9
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SIEA@A Flel [BHIGAAT TATNGA/SNEBGE GaeT GEBIANT AT

QI FBYA AIH Q&HT-Ta @ARA Bact @ it eT Henel S Reawrr de
37972 (facdier ast 20? 9-29) TAITH G &I AU 3B,

Clause 8.1 and 8.2 in the said advertisement are

also material, since quashment of clauses 5.4 and 5.9 is sought

by the applicant in view of the provisions under the said

clauses. Clause 8.1 provides educational qualification, whereas

clause 8.2 pertains to experience prescribed for the subject

post. The aforesaid clauses read thus:-

12.

“(9

c.e

Sleifores 3I5AT -

(9

(%)

31514 ;-

Possess  M.B.B.S. degree  or an
equivalent qualification;

Possess a Master’s degree in pathology or
an equivalent qualification;

AND THEREAFTER

Possess a practical experience of
pathological work for a period of not less
than three years gained after requiring the
qualification mentioned in sub-clause (ii) of
8.1 above.

oA g5, Hidoileias JRIRT (19T A Al 959/, P.
288/Aar-, laia @ [33az, 2099 3@ Qi IHANFAR
e dier Fmete=n Homadla ardizldgalonzzrar dzamier
31T} (erllagpd ememiE) Al uFIadiet 31g#Ha 3nasm.”

Shri S.S. Jadhavar, learned counsel appearing for

the applicant submitted that any Medical Officer working on the

post of Pathologist in the Hospital not having less than 20 beds

may earn the salary/remuneration around Rs. 80,000/- to Rs.
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1,00,000/- per month. As such, according to learned counsel
the annual income of such Medical Officer alone goes beyond
the prescribed limit of Rs. 8,00,000/- per annum, determined
for being considered as Non-Creamy-Layer. Learned counsel
further submitted that in fact the income of the family members
is also required to be taken in to consideration and if that is
taken into account, in no case the person working on the post of
Pathologist in a Hospital not having less than 20 beds can show
his family income less than 8,00,000/- per annum. Learned
counsel submitted that the applicant has made honest
disclosure that she does not fall in the criteria of Non-Creamy-
Layer, as her income is more than that. Learned counsel
further submitted that if the Government wants that for
appointment to the post of Pathologist in specialist cadre an
incumbent shall be holding experience of working for not less
than 3 years in a Hospital having not less than 20 beds, it is
irrational to impose the condition that the Female candidate
applying for such post must be falling in the category of Non-
Creamy-Layer, the learned counsel submitted that no candidate
possessing the prescribed experience can claim Non-Creamy-
Layer. Learned counsel reiterated that in such circumstances
there seems no propriety in providing reservation to the Female

Candidate with condition of Non-Creamy-Layer certificate.
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Learned counsel further argued that in spite of scoring more
meritorious position than respondent no. 3 the applicant is

being deprived the appointment on the said seat.

13. Learned counsel for the applicant further submitted
that the anomaly in the aforesaid 02 clauses was realized by the
State Government and the State Cabinet in its meeting held on
19.4.2023 relaxed the condition of furnishing Non-Creamy-
Layer certificate by the Female Category candidates. Learned
counsel further submitted that consequent to the decision
taken in the cabinet meeting held on 19.4.2023 the Government
has issued G.R. dated 4.5.2023. Learned counsel pointed out
that vide the said G.R. the Government has cancelled the
condition of submission of Non-Creamy-Layer certificate as well
as the Female candidates falling in the category of Reserved
Category. Learned counsel submitted that when the applicant
filed the present O.A., though the aforesaid Resolution had been
passed till then the G.R. was not issued. It was issued

subsequently on 4t of May, 2019.

14. Learned counsel for the applicant submitted that the
applicant is entitled for the benefit of the aforesaid G.R. dated
4th May, 2019. Learned counsel pointed out that in O.A. No.

932/2023 this Tribunal has given benefit of said Resolution to
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the applicants therein. Learned counsel further submitted that
the facts in the present case are identical and the applicant
deserves to be given benefit of the said G.R. Learned counsel
further submitted that having regard to the nature of the
experience prescribed for the subject post, in fact, no condition
of to be falling in the category of Non-Creamy-Layer can be
prescribed. Learned counsel, therefore, prayed for quashment
of the clauses 5.4 and 5.9 in the advertisement. Learned
counsel submitted that the applicant has secured more
meritorious position than respondent no. 3 and, as such, the
applicant alone is entitled for selection and appointment to the
subject post against the seat reserved for Open Female

candidates.

15. As about the objection raised by respondent no. 3
that after having participated in the selection process without
raising challenge to the aforesaid clauses in the advertisement
the applicant has been estopped from challenging the said
clauses after having failed in securing the appointment on the
said post is concerned, the learned counsel for the applicant
relying on the judgment of the Hon’ble Supreme Court in the
case of Dr. (Major) Meeta Sahai Vs. State of Bihar and Others,

(2019) 20 SCC 17 submitted that the principle of estoppel may
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not apply in the present matter since the applicant is alleging
futility and discriminatory consequences of the said clauses.
Learned counsel further pointed out that G.R. issued on
4.5.2023, which is based on the decision taken in the Cabinet
meeting held on 19.4.2023 is discriminatory. Learned counsel
pointed out that this Tribunal while deciding O.A. No. 932/2023
has held clause 5 of the said G.R. to the extent it restricts the
application of said G.R. only to the extent of advertisement no.
83/2021 and to the process of recruitments commenced after
29.9.2022 as unconstitutional and has, therefore, set aside the
said clause. Learned counsel further submitted that the
Tribunal has further declared that the benefit of the said G.R.
shall be applicable to all recruitments commenced subsequent
to advertisement no. 83/2021. Learned counsel submitted that
the advertisement in the present matter has been admittedly
issued after issuance of the advertisement no. 83/2021 and, as
such, the applicant is also entitled to the benefit of the said G.R.
dated 4.5.2023. Learned counsel for the aforesaid
circumstances prayed for allowing the present Original

Application.

16. Learned Chief Presenting Officer and learned

counsel appearing for respondent no. 3 were common in their
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submission that the applicant has been rightly not considered
for her appointment since she did not comply with the clauses
5.4 and 5.9 of the advertisement. It was further contended by
them that the aforesaid clauses were so explicit that if the
applicant was having any grudge grievance in that regard she
must have challenged the said clauses before participating in
the selection process. It was, therefore, their contention that
after having participated in the selection process and failed in
securing the appointment, the applicant has lost the right to

raise any challenge to the said clauses.

17. Learned counsel Shri Solanke appearing for
respondent no. 3 submitted that the income of the applicant is
not liable to be considered for grant of Non-Creamy-Layer
certificate in favour of the said candidate. Learned counsel
submitted that whether a candidate falls in the category of Non-
Creamy-Layer or not depends upon the income of the parents of
the said candidate and not of his self-income. Learned counsel
submitted that as such there appears no substance in the
prayer made by the applicant to quash the concerned clauses
5.4 and 5.9 in the advertisement. Learned counsel submitted
that the applicant, as well as, respondent no. 3 both belong to

NT-D category. He further submitted that since amongst the
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eligible candidates, respondent no. 3 secured more meritorious
position and was also possessing Non-Creamy-Layer certificate
she has been selected. Learned counsel submitted that there is
absolutely nothing against respondent no. 3. He, therefore,

prayed for dismissal of the Original Application.

18. Learned counsel for the applicant thereupon brought
to our notice the decision taken in the meeting of the Cabinet
held on 19.4.2023. Learned counsel submitted that perusal of
the said decision reveals that the Cabinet has taken into
consideration the contingency as is existing in the present
matter. We deem it appropriate to reproduce herein below the

said decision, which reads thus:-

GouT, HIIT FaTldier AfRem—r
i fFHiagv garorgardt sravgear et

GegT T Higidbeidl SN garavie [Hagiadiar ade
TG TN GaTidicT Tiecia FT-IpIHasR gamgard s Rria
FRUGE] [T0T I HAHSD §3HIT GUFIT . 3BT
SETENRYT] GETH A Ty 197§l

HERIY ClBHal  SFNTHT  HIEgdE GRraeid Hedl
TIFAGYT SNTEIT (AIE) I UGIGY JUET .3 ded Hiedr
FHGARTT] FI7-IBIHAN THIOGT TGS 798 T Bl JoaT &.
& T FHIGNTH] 1798 HIUGIT ATl TT TGTHITT Tedl Freqrqes
GRIGNIT T Tl SFHT SR e [T BIUGIT SHreie &l ar
Ugra Ja7 39T 9ar Ty T4 BIHaeR qaicuer Jfew gid
3l T A IBIIAN THOGT TId FHGENI g1 Gedl e
TIeel SREANT GGTaR 438 815+ &raT i &1 &1,

&7 T qd Jaidicr Tl FHGARTTT 810 Haeqd e
FHE GYRUT X0 Ha9GE §ld. JIFEN Sl Gedl e
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HIeTIBIGT HRIET GGTavIeT [HaS1BNIar Gedl FaTTidieT Tieer daa
SRR TT6T

19. Moreover, in the preamble of G.R. dated 4.5.2023
the Government has elaborated the object behind issuance of
the said G.R. We deem it appropriate to reproduce herein below

the relevant portion in the said G.R., which reads thus:-

“2.  FABRIG FBAA SNTIMHIBA TG P.£3/20° 9 = HGNIG QIEATB,
AASTRAG] 3i0el ATBATTA TFaet #2d] qiepAar feiepiet 7.9, €. 200 25t gk
BT 3T 3015, 1 frepienae 3IFa (ABEr) a1 qeae Jaaci .3 adla
ABE 3AFARIBS onFT ol & °9.09.2009 FAR AAT Al - lBHANT
QAT TACHeD &l fo1as & &edl Jadedl .& aRlet IAGARTE] [4ds HTona
300et] 300, A [ABININTA AT P. 3 AT IAGARTDBZA FAFRIE Fepal T
aa dzeple iz a 3iNell za [@snonas el aisiavena e, A
3NN Q1eATqe, AATTHEA] N0El B2 TR AAYED GETlsidd Sqved e,

TTad sl Brema a siwell @ fasnondl ez gElawmAr 3.

“SETIA B.c3/°0°9 HeEZA QreAqes, FAISTA 3Ner Ageponsr qarapdar Asaf
Qe qRIaiet dier quiar 3igsa ief sl fFfdaa aevena S Sldl. onpi
dzrepler, @ a 3Ngds AFNAENAAAT AT QIEATTE T AZNI AIENTT 2 TR
BHIA HIW= ABel 3AZARE daamic! HBUR ad:d RA 3de Hud
£,00,000/- Qeil ST Zld 3iHeTa =ie e fBHIA3T A Hean o1 sid
TG FHD FAGEA RET JHATA U= TEIDBRAT SAZARIH] BB JATAGHIRT

forerea @2a o 336,
20. As mentioned in clause 3 of the preamble of the G.R.
dated 04.05.2023, for issuance of Non-Creamy-Layer Certificate
in favour of the married female candidate in Open category, the
income of the candidate herself as well as her husband and
children is also taken into account. Considering the provision
as aforesaid there appears substance in the contention raised

on behalf of the applicant that no Open female candidate
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possessing practical experience of pathological work for the
period of not less than 03 years that too in the hospital not
having less than 20 beds gained after acquiring the prescribed
qualification may fall in the category of Non-Creamy-Layer.
While issuing the G.R. dated 04.05.2023 the State Government
has considered the aforesaid aspects and after having realized
that if the candidate is required to have practical experience of
Pathological work for the period of not less than 03 years that
too in the hospital having not less than 20 beds, no such
condition can be imposed on the Open female candidate
applying for the said post to hold the Non-Creamy-Layer
Certificate. Resultantly, the State Government cancelled the
requirement of Non-Creamy-Layer Certificate for the candidates
belonging to Open female category as well as for the female
candidates belonging to all backward classes. In sum and
substance now no female candidate will be required to hold and

submit Non-Creamy-Layer Certificate.

21. The question posed by the applicant is whether the
condition of holding Non-Creamy-Layer Certificate by the
candidate who is supposed to be possessing practical
experience of pathological work for the period of not less than

03 years in a hospital having not less than 20 beds is
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sustainable. The person holding the degree of M.D. (Pathology)
working in any hospital not having less than 20 beds may
ordinarily have annual income more than 8,00,000/- (Rs. Eight
lacks). The respondents have not disputed this fact. In the
preamble of G.R. dated 04.05.2023 the Government has
admitted the same. It is thus, evident that clauses 5.4 and 5.9
cannot coexist with clause 8.2. The Open female candidate
complying with clause 5.4 in all probabilities may not comply
with clause 8.2 vice a versa Open female candidate possessing
experience as prescribed under Clause 8.2 may not comply with
clause 5.4 and 5.9. As such, we are convinced with the prayer
made by the applicant to quash and set aside clauses 5.4 and
5.9 in the advertisement. No such conditions can be imposed
the compliance of which is not possible. The aforesaid clauses,

therefore, deserve to be struck down.

22. It has also been argued by the learned counsel
appearing for the applicant that benefit of the provisions made
under G.R. dated 04.05.2023 could not have been restricted by
the Government only to the recruitment process conducted vide
advertisement No. 83 /2021 and to the processes of recruitment

which started after 29.09.2022.
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23. Article 16 of the Constitution provides that there
shall be equality of opportunity for all citizens in matters related
to employment or appointment to any office under the State.
Main object of Article 16 is to create Constitutional right to
equality of opportunity in the employment in public office. The
question of discrimination arises when by law or executive
action a classification is made within such a class and two or
more classes born out of such classification are treated
unequally without any justifiable reason. The Hon’ble Supreme
Court has held that, it is not permissible to create a class within

a class.

24. Beneficiary of G.R. dated 04-05-2023 is a class of
Females aspiring for appointments in the Government against
seats reserved for Open Female category. Clause 5 of the said

G.R. creates therein following three sub-clauses:

[1] of the female candidates who participated in the
recruitment process carried out vide advertisement

no.83/2021;

[2] of the female candidates who participated in the
recruitment process which was commenced subsequent to
the recruitment process vide advertisement no.83/2021
but the results of which were declared prior to 29-09-
2022; and
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[8] of the female candidates who participated in the

recruitment process which started after 29-09-2022.
25. Clause 5 has extended the benefit of the said G.R. to
the Female candidates falling in sub-class 1 and sub-class 3
and has deprived the Female candidates falling in the sub-class
2 from the said benefit. Present applicant is the Female
candidate who falls in aforesaid sub-clause 2. We see no
rationale in creating classes within a class. Why the benefit of
the said G.R. is restricted only to the aforesaid 2 classes and
why it is denied to the Female candidates falling in sub-class 2,

is not justified by the respondents.

26. The present recruitment process was commenced
vide advertisement no. 274 /2021 issued on 31.12.2021. Thus,
though the present recruitment process started after the
recruitment process vide advertisement no. 83/2021, the
benefit of G.R. dated 04.05.2023 has not been given to the
Female candidates, who participated in the present recruitment
process only for the reason that the result of the present
recruitment process was declared before declaration of the
results of the recruitment process carried out vide
advertisement no. 83/2021. Clause 5 is thus discriminatory. It

provides the benefit of the said G.R. to one set of Female
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candidates and denies to another without any justifiable reason.
The restriction so imposed is against the Constitutional
mandate enshrined under Article 16 of the Constitution. Such
a clause, therefore, cannot be retained as it is and deserves to
be suitably modified so that it would uniformly extend the
benefit of the said G.R. to all the Female candidates who
participated in the recruitment process commenced after
commencement of the recruitment processes vide advertisement

no.83/2021.

27. Learned counsel for the applicant pointed out that
Clause 5 of the G.R. dated 04-05-2023 issued by Women and
Child Development Department to the extent it restricts the
applicability of the said G.R. only to the extent of advertisement
no. 83/2021 issued by Maharashtra Public Service Commission
and to the recruitments commenced after 29-09-2022, is held
unconstitutional and hence set aside by this Tribunal while
deciding O.A. No. 932/2023 on 10.05.2024. Learned counsel
further pointed out that in the order passed in O.A. No.
932/2023 the benefit of the G.R. dated 04.05.2023 is made
applicable to all recruitments commenced subsequent to
advertisement no. 83/2021. Learned counsel submitted that

the recruitment process in the instant matter admittedly
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commenced after commencement of the recruitment process
vide advertisement no. 83/2021. The applicant is thus entitled
for the benefit of the said G.R. It is not in dispute that the
applicant has scored more number of marks than respondent
no. 03. The applicant was not considered only on the ground
that she does not fall in the non-creamy-layer category and
hence the appointment was issued in favour of respondent no.
03 as she possessed and produced on record the non-creamy-

layer certificate.

28. In view of the fact that the provisions under clauses
5.4 and 5.9 in the advertisement are read down by us, as well
as, the benefit of the G.R. dated 04.05.2023 is extended to all
the recruitments processes started after recruitment process
vide advertisement no. 83/2021, the present applicant has
become entitled for her appointment on the subject post against

the seat reserved for Open Female candidates.

29. Applicant has admittedly earned more marks than
respondent No. 3. We are informed that though the order of
appointment was issued in favour of respondent no. 3, in view
of the order passed by this Tribunal on 28.04.2023, she has not
been permitted to join the duties. Thus, there may not be any

impediment for the appointment of the present applicant on the
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said post. For the reasons elaborated above, we deem it

appropriate to pass the following order:-

ORDER

(i) Clauses 5.4 and 5.9 in the advertisement no. 274 /20212

issued on 31.12.2021 by respondent no. 02 are struck down.

(i) The appointment issued in favour of respondent no. 03

stands cancelled.

(iiij Respondents are directed to issue the order of
appointment in favour of the applicant on the post of
Pathologist in specialist cadre, Maharashtra Medical & Health
Services, Group-A against the seat reserved for open (female)
candidate within the period of 08 weeks from the date of this

order.

(iv) The Original Application is allowed in the aforesaid terms,

however, without any order as to costs.

MEMBER (A) VICE CHAIRMAN
Place : Aurangabad
Date : 09.08.2024
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