1 O.A. NO. 257/2020

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI,
BENCH AT AURANGABAD.

ORIGINAL APPLICATION NO. 257 OF 2020

DIST. : BEED
Sambhaji s/o Shivaji Pawar, )
Age 27 years, Occ. Nil, )
R/o Samta Nagar, Kaij, Tq. Kaij, )
Dist. Beed. ) APPLICANT
VERSUS
1) The Chairman, )
District Selection Committee, Beed)
District Collector, Beed. )
Having office at : Collector Office, )
Beed. )
2) Pradip s/o Navnath Gunthal, )
Age : 29 years, Occ. Nil, )
R/o at Post Malegaon, Tq. Kaij, )
Dist. Beed — 431 113. )
3) Akshay s/o Chandrakant Lokhande,)
Age : 28 years, Occ. : Nil, )
R/o Dwarkamai, Sector, 6, )
Near New RTO Office, Santnagar,)
Mulshi Pradhikaran, )

Tq. Haveli, Dist. Pune - 412 105. ) .. RESPONDENTS

APPEARANCE :- Shri J.V. Patil, learned counsel for
the applicant.

Shri V.G. Pingle, learned Presenting
Officer for the respondent No. O1.

Shri H.P. Jadhav, learned counsel for
respondent no. 02.
None appears for respondent No. 03.
CORAM : Hon'ble Shri Justice V.K. Jadhav,
Member (J)
AND
Hon’ble Shri Vinay Kargaonkar,
Member (A)
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ORAL ORDER
[Per : Justice V.K. Jadhav, Member (J)]

1. Shri J.V. Patil, learned counsel for the applicant,
Shri V.G. Pingle, learned Presenting Officer for respondent No.

01 and Shri H.P. Patil, learned counsel for respondent no. 02.

None appears for respondent No. 03 though duly served.

2. The matter is finally heard with consent of both the

sides at the admission stage.

3. By filing this Original Application, the applicant is
seeking quashing and setting aside the impugned selection list
dated 10.07.2020 published by the respondent no. 01 and the
selection and appointment of respondent nos. 02 and 03 and
further seeking directions to respondent no. 01 to include the
name of the applicant in the select list dated 10.07.2020 and
issue appointment order in favour of the applicant for the post
of Talathi from the category of Socially & Educationally

Backward Class (hereinafter referred to as SEBC category).
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4. Brief facts as stated by the applicant giving rise to

this Original Application are as follows:-

(i) On 26.02.2019, the respondent No. 1 has issued an
advertisement for the post of Talathi and total 11 posts are
reserved for SEBC category. In terms of clause 12 of the
advertisement, after publication of the final selection list,
the candidates must produce for verification of documents
caste certificates, domicile certificates and Non-Creamy-
Layer certificates. In terms of clause 6 of the
advertisement, the condition of producing Non-Creamy-
Layer certificate is made applicable to the candidates
belonging to VJ-A, NT-B, NT-C, NT-D, Special Backward
Class and OBC. It is also prescribed in the said clause
that, as the provisions of Maharashtra State Reservation
(of seats for admission in educational institutions in the
State and for appointments in the public services and
posts under the State) for Socially and Educationally
Backward Classes (SEBC) Act, 2018 are implemented and,
therefore, Non-Creamy-Layer condition is made applicable

to the SEBC Category candidates.

(ii)) The applicant has filed his application for the post of

Talathi from SEBC category. The competent authority
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conducted the written examination of the candidates. As
per merit list published by respondent No. 1, the applicant
has secured 168 marks in the written examination and
above him there are only 03 candidates, who have secured
the marks 170, 168 and 168 respectively. Thus, the
applicant was eligible for appointment for the post of
Talathi as he has secured 2nd highest marks in the written

examination conducted for the post of Talathi.

(iij) At the time of documents verification, the applicant
has produced all the necessary documents for verification
along with his caste certificate and non-creamy layer
certificate issued on 02.10.2019. On 01.07.2020
(Annexure A-6) the respondent no. 01 has published the
final select list and selected the respondent nos. 02 and
03 for the post of Talathi and rejected the candidature of
the applicant. The respondent nos. 02 and 03 have
secured 162 marks and the applicant has secured 168
marks. The respondent no. 01 did not select the applicant
for the sole reason that he was not possessing non-creamy
layer certificate valid up to 31.03.2019. Hence, this

Original Application.



5 0O.A. NO. 257/2020

S. The learned counsel for the applicant submits that
so far as production of the non-creamy layer certificate valid up
to 31.03.2019 is concerned, this condition was not mentioned
in the advertisement dated 26.02.2019. Learned counsel
submits that the reservation of the SEBC category is made
applicable on 30.11.2018 and, as such, it was not expected
from the SEBC category candidates to produce the non-creamy
layer certificate valid up to 31.03.2019, because the non-creamy
layer certificate is being issued for 03 years period. Thus, no
non-creamy layer certificate valid up to 31.03.2019 was
available with the applicant and the same was also not required

as per the advertisement.

6. The learned counsel for the applicant submits that
the decision of the respondent no. 01 rejecting the selection of
the applicant solely on the ground that he is not possessing the
non-creamy layer certificate valid up to 31.03.2019 is
manifestly arbitrary and not in accordance with the terms and
conditions of the advertisement. Therefore, the decision of the
respondent no. 01 selecting the respondent nos. 02 and 03 and
refusing to select the applicant is liable to be quashed and set

aside.
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7. The learned counsel for the applicant submits that
the non-creamy layer certificate is annexed to this O.A., which
is at page 63 of the paper book. It is dated 02.10.2019. It is
specifically mentioned in the said certificate that the income
certificate issued for the last 03 years by the Tahsildar has been
verified along with other documents. This certificate valid for
the period up to 31.03.2022 from the date of issuance of said
certificate. Learned counsel submits that the financial year
starts from 1st April and ends on 31st March of each year. Thus,
even though the non-creamy layer certificate is issued on
02.10.2019, the same is required to be considered for the entire

financial year 2019.

8. The learned counsel for the applicant submits that
the Division Bench of the Hon’ble High Court of Bombay, Bench
at Aurangabad by order dated 24.03.2015 in W.P.No.
11722/2014 & 01 Another (Arvind s/o Motiram Chavan Vs.
The State of Maharashtra & Ors.) along with connected writ
petitions has dealt with the similar issue and held that the non-
creamy layer certificates dated 01.07.2014 placed by both the
petitioners therein have substantiated that on the date of
application both were falling in the category of non-creamy

layer.
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9. The learned counsel for the applicant has also
placed his reliance on the judgment and order passed by this
Bench of the Tribunal dated 08.04.2022 in Original
Application No. 232/2020 (Ku. Rohini d/o Nagnath Charole
Vs. the State of Maharashtra & Ors.), wherein this Tribunal
has held that the non-creamy layer certificate dated 12.07.2018
issued by the competent authority is having regard to the
income of the applicant’s family in the preceding 03 years.
There is no doubt that during all the relevant years, the

applicant was falling in the category of non-creamy layer.

10. The learned counsel for the applicant further placed
his reliance on the judgment and order passed by this Bench of
the Tribunal dated 28.09.2022 in O.A. No. 266/2020 (Suvarna
d/o Goraksha Randhawane Vs. The State of Maharashtra &
Ors.), wherein it is held that the non-creamy layer certificate
dated 24.10.2019 is valid up to 31.03.2022 and the same is in
consonance with the annual income of the applicant within

outer limit prescribed by the Government.

11. The learned counsel for the applicant submits that
the present O.A. deserves to be allowed in terms of the prayers

made therein.
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12. The learned Presenting Officer on the basis of the
affidavit in reply filed on behalf of respondent no. 01 submits
that production of non-creamy layer certificate by the SEBC
category candidates has been mentioned in the advertisement
dated 26.02.2019. It has been specifically mentioned that the
non-creamy layer certificate valid up to 31.03.2019 issued by
the competent authority is required to be submitted. In clause
no. 06 of the advertisement dated 26.02.2019 it is specifically
mentioned that the non-creamy layer certificate valid up to
31.03.2019 issued by the competent authority is required to be
submitted by the candidates coming from SEBC category. As
the applicant could not produce the non-creamy layer certificate
valid up to 31.03.2019, he was not selected, though he secured
168 marks in the written examination. The learned P.O.
submits that there is no substance in this Original Application

and the same is liable to be dismissed.

13. The learned counsel for respondent no. 02 submits
that the advertisement dated 26.02.2019 particularly clause 06
thereof prescribes the condition for production of the non-
creamy layer certificate, which is valid till 31.03.2019. Further,
this clause prescribes that Maharashtra State Reservation (of

seats for admission in educational institutions in the State and
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for appointments in the public services and posts under the
State) for Socially and Educationally Backward Classes (SEBC)
Act, 2018 is implemented and, therefore, production of non-
creamy layer is also prescribed for the SEBC category
candidates. This condition in the advertisement is very clear
about production of non-creamy layer certificate valid up to
31.03.2019. The learned counsel submits that the decision of
respondent no. 01 dated 01.07.2020 thereby rejecting the
objection raised by the applicant is entirely based on
advertisement clause no. 06. The applicant has received the
non-creamy layer -certificate on 02.10.2019 and thus the
condition as mentioned in clause 06 of the advertisement is not

fulfilled.

14. The learned counsel for respondent no. 02 submits
that the respondent no. 01 after following the due procedure
selected and appointed the respondent no. 02 by order dated
24.07.2020. The respondent no. 02 has joined his duties and
working as Talathi at Sajja Naigaon Mayur, Tq. Patoda, Dist.

Beed.

15. The learned counsel for the applicant in reply

submits that the posts of Talathi from SEBC category are still
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vacant and the present applicant can be accommodated on the

said post.

16. On careful perusal of the advertisement dated
26.02.2019, it appears that, total 11 posts of Talathi as per
horizontal reservation are reserved for SEBC category
candidates and so far as SEBC (General) category is concerned,
03 posts are reserved out of the said 11 posts. Clause 06 of the
advertisement dated 26.02.2019 on page 34 of the paper book is

reproduced herein below:-

“§)  FABRIG A FeAdl IGJlAA T, JGHAA TAA, [AFFT A, Hew=q
STAIA, @l Fon qaot, 3a2 AIAGIt JIAFE 32 ifefeIA, 2009 (HeA 2008
a1 ABRIE i1 .¢) &l Sif&fera AFRE on=ta &, 2§ snaard 2008 qrHa
SIACIA ST 33, FNGAR o5 d GINA TeTd (1PIAGR) ad [@. 5.5, #H.5.a., 4.
&, .53, QAL Z.H.a, JlAl G 3E. AT Gt 3RzaRIBS 3. 39 A,
209 gila A siAca e (BlAGRE FAA ifdwrd aidmdiet qRITT 30
3aeAT 3013, Al [BlAARE a@ JgAfaa suAl) JgHfaa A @lciad saz aad
FINA gagtiar ey AFet. aAa (AsAle deiforas FrenAelar satzn gaona il
AE [t FlepaiAelet fagardld fpar qeid) sieea SifdlAdasA-209<
(I 209¢ Tl AFRIE Sif&faIA BHAID §°) FAR 3e51d q GaNd JTETd (fplHeisr) aa
pAZ A Fiar Fuy 3B, a A gonA [@HOT 5. 90.00.2099 =W N
rdenzelier @eqdigane 3550 (3@ geea gaa aeea) JA1 JRar G

Qurid] QIsiar QARG 30 areid g

17. In terms of said clause 06 of the advertisement we
have carefully perused the caste certificate/non-creamy layer

certificate dated 02.10.2019 issued in favour of the applicant by
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the competent authority. This is format of the non-creamy layer
certificate to be issued to the SEBC candidates belonging to the
State of Maharashtra. This certificate is valid up to 31.03.2022
from the date of issue. So far as verification of the documents is
concerned, along with other documents the income certificates
for the last 03 years issued by the Tahsildar also came to be
verified. In our considered opinion, the aforesaid verification of
the documents about the income of the applicant and his family
clearly indicate that from years 2016-17 till 2018-19 the
applicant was falling in the category of non-creamy layer. It
appears to us that the respondent no. 01 has not correctly
interpreted the clause no. 06 of the advertisement dated
26.02.2019 in its proper perspective and thereby arrived at a

wrong conclusion.

18. In the case of Ku. Rohini d/o Nagnath Charole Vs.
the State of Maharashtra & Ors. (O.A. No. 232/2020) this
Tribunal by order dated 08.04.2022 in para 11 has made
similar observations and held that the Scrutiny Committee has
erroneously held that the applicant failed in producing on

record the non-creamy layer certificate valid up to 31.03.2019.

19. In the case of Suvarna d/o Goraksha Randhawane

Vs. The State of Maharashtra & Ors. (O.A. No. 266/2020)
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this Tribunal has dealt with the similar issue and observed that
the applicant therein did possess the non-creamy layer
certificate dated 24.10.2019 valid up to 31.03.2022 and the
documents on record in the years 2017-18, 2018-19 and 2019-
20 the annual income of the parents of the applicant was within

the outer limit fixed by the Government.

20. In view of above, we are inclined to allow this
Original Application.
21. There are 03 posts reserved for SEBC (General)

category out of total 11 posts reserved for SEBC category. In
response to the notice issued by this Tribunal only respondent
no. 02 has appeared and contested this O.A. However, despite
due service, respondent no. 03 did not approach this Tribunal.
Respondent no. 02 is already given appointment and he is
working as Talathi. However, we do not find any document
indicating that the respondent no. 03 has accepted the post of
Talathi and joined the said post accordingly. Undisputedly, the
applicant has secured 168 marks and respondent nos. 02 and
03 have secured 162 marks. Even if the respondent no. 03 is
appointed on the post of Talathi, he is the last person in the
select list. It need not be said the last selected candidate in the

said category will have to be ousted by following the due
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process. If any post is lying vacant, the present applicant can
be accommodated on the said post without disturbing any other

candidate. Hence, the following order:-

ORDER

(i) The Original Application No. 257/2020 is hereby partly

allowed.

(i) Respondent no. O1 is hereby directed to include the name
of the present applicant in the select list dated 10.07.2022
and issue appointment order in favour of the present
applicant for the post of Talathi from the category of SEBC

(General).

(iiij The aforesaid exercise shall be carried out by the
respondent no. 01 within 08 weeks from the date of

receipt of this order.
(iv) In the circumstances, there shall be no order as to costs.

(v)  The Original Application is accordingly disposed of.

MEMBER (A) MEMBER (J)

Place : Aurangabad
Date :02.12.2024
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