MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 254 OF 2022

DISTRICT:- AHMEDNAGAR
Sandip Wamanrao Khadse
Age: 36 years, Occu. Service
R/o. Mahada Colony in front of
Pratap Nagar, Darga Road,
Usmanpura, Aurangabad
District Aurangabad. . APPLICANT

VERSUS

1) The State of Maharashtra
Through its Secretary,
Home Department (Transport)
Mantralaya Mumbai.

2) The Commissioner of Transport,
Sth floor fountain, Telecom
Department Bhavan no. 2,
Mahatma Gandhi Road Fort,
Mumbai-400 001.

3) The Deputy Regional Transport
Officer, Ahmednagar.

4) The Departmental Promotion
Committee, Through its President,
Home Department (Transport)
Mantralaya, Mumbai. .. RESPONDENTS
APPEARANCE : Shri A.W. Khadse, learned counsel for
the applicant.

Shri M.S. Mahajan, learned Chief
Presenting Officer for the respondent
authorities.
CORAM : JUSTICE SHRI P.R.BORA, VICE CHAIRMAN
AND
SHRI VINAY KARGAONKAR, MEMBER (A)
DATE :12.12.2023
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ORDER
(Per : Justice Shri P.R. Bora, Vice Chairman)

Heard Shri A.W. Khadse, learned counsel for the
applicant and Shri M.S. Mahajan, learned Chief Presenting

Officer for the respondent authorities.

2. The applicant is presently working on the post of
Assistant Regional Transport Officer. The applicant joined the
services as Assistant Regional Transport Officer in the month of
April, 2013. His first posting was at Dhule. The applicant
became entitled for promotion to the post of Deputy Regional
Transport Officer in the year 2019-20. His name was also in
the list of officers in the zone of consideration. In the meeting of
Departmental Promotion Committee (DPC) held on 20.11.2020
the name of the applicant was there for consideration for
promotion to the post of Dy. R.T.O. However, on the pretext
that the departmental enquiry is initiated against him, no
promotion was granted to the applicant and his decision was

kept in sealed cover.

3. Applicant challenged the said decision by filing O.A. No.
191/2021 before this Tribunal. The said O.A. was contested by
the respondents. The only ground, which was raised by the

respondents in the earlier O.A. for keeping the decision in
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regard to the applicant in the sealed cover was the pendency of
D.E. against him. This Tribunal decided the said O.A. on

29.11.2021. In the said O.A. the following order was passed :-

“16. In the above circumstances, according to us, there
appears no rational in the action of the D.P.C. of keeping the
decision in regard to the promotion of the applicant to the
post of Deputy R.T.O. in a sealed envelope. The said
decision, therefore, has to be set aside and it is accordingly
set aside.

17. In the above circumstances, the respondents are
directed to consider the present applicant for his promotion
to the post of Deputy R.T.O., if he is otherwise eligible to be
promoted on the said post. The present O.A. thus stands
allowed in the aforesaid terms and disposed of with no
order as to costs.”

4. As per the directions given by this Tribunal in the
decision of the aforesaid O.A., D.P.C. was held on 25.1.2022.
As is revealing from the contentions raised by the applicant in
the present O.A., he was required to collect the information as
about the said D.P.C. by invoking the provisions under Right to
Information Act. The copies of the proceedings of the said
meeting of D.P.C. held on 25.1.2022 are placed on record in the
present matter. Minutes of the said meeting reveal that the
D.P.C. thoroughly discussed the decision rendered by this
Tribunal in O.A. No. 191/2021, however, by further observing
that the charges leveled against the applicant vide charge-sheet
issued to the applicant on 4.12.2020 are serious, the D.P.C.

ultimately took a decision not to recommend the name of the
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applicant for his promotion and again resolved to keep the
decision in sealed cover until the departmental enquiry

proceedings are concluded.

S. It is the contention of the applicant that in the earlier
decision rendered by this Tribunal in O.A. No. 191/2021 a
specific finding was recorded by this Tribunal that on the date
of D.P.C. meeting held on 20.11.2020, since no departmental
enquiry was pending against the applicant, the respondents
could not have kept the decision in regard to the applicant for
his promotion in sealed cover. Considering the aforesaid
aspects, the O.A. No. 191/2021 was disposed of by this
Tribunal by giving further directions, which we have reproduced

hereinabove.

6. It is the further contention of the applicant that
thereafter on 16.9.2022 another D.P.C. meeting was held and in
the said D.P.C. meeting it was resolved to promote the applicant
to the post of Deputy R.T.O. and in consequence thereof the
applicant was called upon to submit his options for revenue
division. It is the further contention of the applicant that he
accordingly, though submitted his options on 23.1.2023 has not

yet been promoted. Since there was no further development in



5 0.A.NO. 254/2022

the matter, the applicant has approached this Tribunal seeking

following reliefs :-

“A)  This Original Application may kindly be allowed.
B) Record and proceedings be called for.

C) By way of allowing the present Original Application,
quashed and set aside the order dated 25.01.2022 passed by
respondent no. 4 and it may be directed to respondents grant
promotion to the applicant from the date of earlier DPC dated
20.11.2020.

C-1) The applicant may kindly be promoted on the post of
Dy. R.T.O. in pursuance to the D.P.C. meeting dated
16/09/2022 since there was no D.E. pending on the D.P.C.
meeting dated 16/09/2022.”

7. Respondent nos. 1 to 4 have filed their affidavit in reply in
the present matter and have thereby opposed the contentions
raised and the prayers made in the O.A. The respondents have
admitted in their affidavit in reply that in the D.P.C. meeting
held on 16.9.2022 the decision in respect of grant of promotion
to the applicant has been taken in view of the order passed by
this Tribunal in O.A. No. 191/2021. It is further contended
that the respondents have initiated another Departmental
Enquiry against the applicant in pursuance of the order dated
12.9.2023 issued by respondent no. 1. In paragraph 09, the
respondents have again taken a contrary stand than taken in
paragraph 07 and have reiterated that the applicant is being

considered for promotion and the said matter is in progress.
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8. It has also to be stated that since order passed by
this Tribunal was not being implemented by the respondents,
the applicant also preferred Contempt Petition against the
respondents. In the said contempt petition sur-rejoinder on
behalf of respondent no. 1 has been filed, wherein also it has
been specifically deposed that in the meeting of the D.P.C. held
on 16.9.2022 the name of the applicant was considered for
promotion to the post of Deputy R.T.O. and further action is
under process and will be concluded as per the procedure
prescribed under the G.R. dated 15.12.2017. However, till this
date the respondents have not issued the order of promotion in
favour of the applicant. On the contrary, now the second
charge-sheet has been issued by the respondents to the
applicant and the D.E. is initiated in that regard. In the
premise of the facts as aforesaid, the case of the applicant has

to be considered.

9. It is not in dispute that the applicant is due for his
promotion to the post of Deputy R.T.O. It is the contention of
the respondents themselves that in the D.P.C. meeting held on
16.9.2022, the decision has been taken to promote the
applicant to the post of Deputy R.T.O. However, it is quite

discernable that the respondents are reluctant in giving
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promotion to the applicant by raising hurdles in his way. Now
the second D.E. has been initiated against the applicant and
though there is no express statement on behalf of the
respondents that because of said D.E. pending against him it
may not be possible to issue order of promotion to the
applicant, factually the order of promotion has not been issued

in favour of the applicant.

10. In the G.R. dated 15.12.2017 complete procedure is
prescribed about the steps to be taken in the matters of
promotion in the cases where criminal case or departmental
enquiry is pending against the Government employee. Clause

12 of the said G.R. is relevant which reads thus:

“93) ferrasieriawas /ararerile  wrIagl dre FHeedT WOl
efad  fUsRl/FATN AVgFd Xedrd fohar Biserl @eedrd
fefy geourd, WralersH ToT wrrarer i -

3) dEY Ueleed! fgolel A8 OTd AlgREG dIHlc 303
AT fASHETTAR AT Taleal i aTa! UTs S AT, rell feagd i
Yeleaidl gy,

§) AfUPRT/FATIT G Geleodl feetell 3T, fgelel dey
YeleaIdl fAgefia sIoard I,

o) HIGREG dTehlelcier RIBRENTHAR Al Feleeic I HTS! 9T AT,
gathia  fusRrt/FATT Sidse Tl SR/ HHEAITAT
1 asgdia T quaTd A fATHd Telestdl SuaTa et 31,
3 FHfAss USRI /FAATAT UGleddrar feaier g o=l
YeleAdIar Al featieh uara Irar.”
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11. In fact, we need not to refer and rely upon the said
clause also for the reason that the decision taken in the meeting
of DPC held on 20.11.2020 to keep the result in respect of the
applicant in sealed cover, has been set aside by this Tribunal
holding that on the date of DPC meeting since there was no
proceeding pending against the applicant, the respondents
could not have taken such decision. Accordingly, further

directions were given by this Tribunal in O.A.No.191/2021.

12. As we have noted hereinabove, the decision rendered
by this Tribunal was discussed in DPC meeting held on
25.01.2022. In the minutes of the said meeting some of the
paragraphs from the judgment delivered by this Tribunal in
0.A.No0.191/2021 are reproduced. However, it is disgusting
that in spite of that a contrary decision was taken in the said
DPC meeting. For keeping the decision in sealed cover the
stand of the respondents was that departmental enquiry was
pending against the applicant. In the decision given by this
Tribunal in O.A.No.191/2021 the aforesaid issue has been
elaborately discussed and an unambiguous finding has been
recorded that on the date of DPC meeting held on 20.11.2020,
since there was no departmental enquiry initiated against the

applicant and it came to be initiated thereafter on 04.12.2020,
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the respondents could not have kept the decision in regard to
promotion of the applicant in the sealed cover. The further

directions were given in premise of the aforesaid facts.

13. After having read the minutes of the meeting of the
DPC held on 25.01.2022, we are constrained to observe that the
observations made and decision taken in the said meeting are
contemptuous. In the said meeting the DPC has considered the
charges leveled against the applicant in the charge-sheet issued
on 04.12.2020 and have recorded the conclusion that the
charges are serious and on that count again the decision was
kept in sealed cover. Said decision was apparently in defiance
of the order passed by this Tribunal in O.A. No. 191/2021.
Moreover, when the matter was pending before the enquiry
officer it was none of the business of the DPC to consider the
charges leveled in the said charge-sheet. It is further surprising
to note that DPC has recorded its conclusion holding the
applicant guilty of the charges leveled against him. On what
evidence DPC has reached to the said conclusion is not
disclosed in the minutes of the meeting. Suffice it to say that
the entire approach of DPC was contemptuous and the decision
taken by the DPC in the said meeting was an arbitrary exercise

of power vested in DPC.



10 0.A.NO. 254/2022

14. It is significant to note that the charges for which the
DPC held the applicant guilty and recorded such finding in the
meeting held on 25.1.2022, the enquiry officer after having
conducted thorough enquiry into the charges raised against the
applicant, exonerated the applicant and submitted the report in

that regard to the disciplinary authority on 2.9.2003.

15. Subsequent to the report as aforesaid submitted by
the enquiry officer, the next DPC meeting was held on
16.9.2022 and in the said meeting the decision was taken to

issue order of promotion in favour of the applicant.

16. However, as we noted hereinabove, the respondents were
reluctant in promoting the applicant. In the contempt petition,
though, a statement has been made by the responsible officer
that the order is being implemented and when the similar
statement is there in the reply filed on behalf of the respondents
in the present OA, now it is discernable that on the pretext of
initiation of another departmental enquiry against the applicant
he has not yet been promoted. We revert back to the G.R. dated
15.12.2017. Following clauses thereof are relevant, which read
thus,

¢, ST UG TUSRRI/FHAAT-TAT Gelealdl ol farEdsiriavas
3UAT ATl FHAAE & HHeedT FAA-AHGHTT AT HRITEEA
Jgeliac STAT AT TSI T ahe, ATHATEAT FHHAAT-TMATS! g, AHAT fafgd
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FeledT FITEEARN FEITd 3 FIULEA SquATAT Tset AT fasTeT
fg.0.08.2QuE T ATTA URUAF T fe.2.0%.2%R¢ AT ATHA AT 3G Fved
STl FIIHEAT fagid AT Ad 3.

¢) fasmeir ueradT afFdear dowrear feaisren

31) St 3R /FATRT fToed 3ed,

1) T JfUSRT FAA-Aaiawe RIETHT fawas SHrRragar gy
YRIT ST [RIEasaT fawes Hrratel J3 STerel 3e.

F) AT IUPRI/FAT-ATEATGTEE BISlGRT IRIUT FATATAA  YehoT
gelfad 31g,

BISTERT IR FATATINT Wi 0T JeT 18 3T hegl TASodTd
A 1 WSl AALY. (Aghaae) 77, 2:¢: Felier fagat Qe) () (TH)
T feorel Wrelter 37 [aaRTd oaTd A5 -

(&) AT FHrIaTer -
(T%) BISTeRT FHIIAE=AT dedid, earfasrt [y e@e adar
3120 TR ferar gfddesT, My srfaer-a= s aREY grad

el 3T T AW G hell AT ATHAUATT Agel.

3721 USRI /FATRIEAT YaleddredT Yeond fasmfia geleedr
afdr ardt Ao Jrfecrarear @ SR JavEy AT dXgered
I Il e, A Hatlid Jifari/FrAararearestd faamir
Taleetdl A Forel HeAATIeT (Assessment) 3TTTOT feeralt SRt Fad
qTehTeTd HIgREG oA SqUITd ST AT YIS

IrIEEdld A1 Yeasd (e Uerd §edredr Yer #E) AT 9GrEaN
(YET=IdTAT YGI A1d) Ueleedd! GUATH AT HTITd AITdTTT foTsemy
B, JrATigeteedr
FRIETITEAT FIUTT /HISTERT WeeaTdt TATC QISUTd § UThic 3USuATT
A A" 31T ATILAT fergiodrd .

¢2) ferrdeaTiavaes /=ararerdid HIIATRr dTe] JTeledT TRl Fafard
iRl /FHaRl QVaFd eard fadar wisierRl @eeara fagfy
GeoUTH, WITTIHTOT SHIAATE! FHraT :-
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3) deY Yeleedd faolell FH@eard A ARG Uihlc 3uge
AT TTShNTTHR &t TeleeTc T3] U 3 IHHAH, Tell fda# i
Teleetcll gaTdr.

9) ISR/ FHARIE 6 Talesidl! fGerell 318, feorat dgy
TaleaAd faaefia vuard ard.

) ARG qrehierciiel [AIBREMNTAR Al TaleicIHTaer 9T 3HeAT4,
At Rl /AU Hidss HHeledr iRl /Haarardr
T TAasgda ¥Ue uaTd AqeT e id geleetdl quaTda JTal 318,
M FieTss  NfUFR/FHAAIAAT Yeleaddal el & el
UeleAdrar Al festie Suard Irar.”

23) feredeeTiauTe/=aTaTerileT HIAATEr ATe] ITeledT FhiUlT TEIGAT
HIUPRI/HATAE e Yeleolcl fgell 3@, A REdeieriavges
FIAARIAEY I fURRI/FATR T STgeT ATl f2U8T dgeard
TeITTSHTOY HIIATET FTET -

37) SueT squaTdr fereTr feeara, fAafaa yeleadientar aefeda
HiUFRIFAAIAT 507 A [Fasqaid FACL el 3adr, oar
fAasqdla AlgREE ddolel Urhic 3Uge d YaleaddidTs! 9rd ey
Tafad A fFasgdld @™ U fHasyEidia oerdedr o
JfereRI/FAT=IAT @Tet 3T0T0Y fehar fAasyaid Qacd F2TeT gerfaor
IR o7 HAT AT ATHATOT HIaTgT FOITAT 3efeT, e feorat
deY Yeleaidl HYSTd UL ATl Gelealdl T fde siugre .

§) T fear dfae av ddare Jw@uarh fear fafafese
FHTATSATS! IdTANAT ddel WTTAT ToIEaX JOToATT  feradr
Sedrd  dg¥  Udleld! HYSed  HIUMEL. TEEedr ¥

f o - feorear § & ¢ f gyTEAT
I fa T U T
f F f T T I
3rferpRY/ z C T f T
foor o3 T ., c fa
= e U El s 9
3rfeR/ Tz fa T f F
f = f f doame, f <= 7

icll
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) 7 u fa = 7 N
g 9 31ferenRY/ : fs oia c
f gureT v fa
T U T f F {
T S | TR/ z F T f
T ' f 1 3 [
T & [ 7 U I F 9
fov t T & T f F
f = P f f dowEs f = F
9T faeRl/Faa=IEed | F El
T T F U .
m | Veaaraw fafEfese |
5 v SoiAEe, f 5 T &
T q € SofilEey, f € U
ferem © 9 feorat T g ¥, T
I B - f 5 feg f
T 5 e A , w f
f Veagmmw = T S B f
> o fg 1 T
€/ frgigEr fov < A fov
Tz &k / amEdEd € G f2
U . fa v T
4 €., f € ¢ c
5 rof 2 I HaedsodgdR
7 T fouareEd [ f F f =
JoRAeY © F T Tof U E
| G T s T fourgEa e f
F f T SoHHEY ¢ F X r i
U - 3 ® c - o
YT W f VFAa=gE F fd
f f o feramden v foe Y
5 F T fe 1
<; < fa £

9c. S ANUBRY/BAA-AA  USlestclld YW ieAicdmes

Rrasioiawes /=Rl sEaE I sRicEs et udteEd
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AfFd=n ufgen Aowla AERsE Uibleld dast 3@ MM U,
eielid SRt/ FAAR BlACRE gUd: e Jea a A AgRE:
qiidheta Saciel SeEpNigAR Ualeetdll adlel, scReall Hletaslia gt
sl dieelt fbar sxerltel BrRlaE, ==n HheA ueEsd
Ger=n Gaiee® JIH el sRd, @ e gwme F&id
3SR/ BHA-TA ulgen fasmwia uEeEt A eeuigar
AT YSleelcll S0ATd ATl a ATl bielss AT B/ BHAT-TA
A 3clell Ueleatdidl fGaties g1 Aela Gt F@ua qued A

[ weiEtkden aiwr sen sittm-aiime HucdE @tz
Aepelt sl RTERA HRIAE JF AACNHB 31l HHA-ATE T3
Ugtestclt slebRal AUR =gt (Even if the second departmental
proceeding or judicial proceeding relates to his
misconduct uring the period for which his assessment
for promotion was done by the first DPC). u3g S a6l
31N HHA-ATE BAS HHA-AA TGeellt S0 3Melt STASA, degdl
fpa Jdfta e FA@-TR W@ enen Reiwgd, sen
siftrpt-anfames gARt faetola dicwelt v =IEnerRltel FRIAE I
SEl 3R QM TR AG IWF UREE 9 (9) AN Rat oy

ada.”

17. We reiterate that in fact, in O.A. No. 191/2021 this
Tribunal has held that the resolution to keep the decision in
respect of the promotion of the applicant in sealed cover taken
in the DPC meeting held on 20.11.2020 itself was erroneous
and was accordingly set aside. In the decision given by this
Tribunal in the said O.A. it has been specifically observed by
this Tribunal that on the date of DPC meeting i.e. on
20.11.2020 no DE was pending against the applicant and in the
circumstances there was no reason for the respondents to keep
the decision in sealed cover. It appears that the respondents
are adopting the same course again. In the DPC meeting held
on 16.9.2022 though it has been resolved to promote the

applicant, the said resolution is not acted upon and now
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another enquiry is contemplated against the applicant and the
charge-sheet of the said enquiry has also been served upon him
vide memo dated 12.9.2023. It is the apprehension in the mind
of the applicant that on the pretext that the DE is pending the
respondents may not promote the applicant. Since the learned
CPO has also in his arguments emphatically submitted about
the initiation of the second enquiry against the applicant, the
apprehension in the mind of the applicant cannot be said to be

misplaced.

18. Having regard to the provisions made in the G.R.
dated 15.12.2017 it may not be however permissible for the
respondents to withhold the promotion of the applicant. It is
not in dispute that in the meeting of the DPC held on 16.9.2022
the respondents have resolved to grant promotion to the
applicant. In the circumstances, even though it is accepted that
the second enquiry has been initiated against the applicant and
the charge memo of it is served upon the applicant on
12.9.2023, on that ground the respondents cannot withhold the
promotion of the applicant for the reason that on the date of
DPC meeting i.e. on 16.9.2022 no DE was pending against the
applicant. It is further evident that from 16.9.2022 to

12.9.2023 there was nothing against the applicant and in spite
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of that the decision in the DPC meeting held on 16.9.2022 was

not implemented.

19. After having considered the entire facts and
circumstances in the matter and after having considered the
legal position in this regard, we have reached to the conclusion
that unless there is some ultimatum given by this Tribunal the
respondents perhaps may not promote the applicant, we are
therefore, inclined to allow the present Original Application.
Hence, the following order: -

ORDER

(i) The respondents are directed to issue the order of
promotion in favour of the applicant as resolved in the
DPC meeting held on 16.9.2022 within a period of four

weeks from the date of receipt of copy of this order.

(ii)) The respondents are further directed to consider the
provisions under the Government Resolution dated
15.12.2017 for according the deemed date of promotion in
favour of the applicant, in case any person junior to the

applicant has been promoted prior to him.

(iii The Original Application stands allowed in the

aforesaid terms however, without any order as to costs.

MEMBER (A) VICE CHAIRMAN

0.A.NO.254-2022 (DB)-2023-HDD-Promotion



