1 O.A. No. 248/2023

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI,
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 248 OF 2023
(Subject — Suspension)

DISTRICT : PARBHANI

Laxman s/o Shankar Chavhan, )
Age : 35 Yrs., Occu. : Service (as Asstt. Teacher,)
presently under suspension), )
R/o : Namaskar Chowk, (Bramhasing Nagar),)
Maruti Mandir, Nanded. )
APPLICANT
VERSUS

1. The Commissioner,
Social Welfare, M.S., Pune,
Social Welfare Commissionerate,
3 Church Road, Pune-01.

~— — — —

2. The Assistant Commissioner, )
Social Welfare, Dr. Babasaheb Ambedkar)
Samajik Nyay Bhavan, Jayakwadi )

Vasahat, Karegaon Road, Parbhani. )
. RESPONDENTS

APPEARANCE : Shri Avinash Deshmukh, Counsel for
Applicant.

: Shri N.U. Yadav, Presenting Officer for
respondent authorities.

CORAM : Hon’ble Justice Shri V.K. Jadhav, Member (J)

DATE ¢ 18.12.2023.

ORAL-ORDER

1. Heard Shri Avinash Deshmukh, learned counsel
appearing for the applicant and Shri N.U. Yadav, learned

Presenting Officer appearing for respondent authorities.
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2. Being aggrieved by the prolonged suspension, the
applicant has approached this Tribunal by filing the present

Original Application.

3. Brief facts giving rise to the Original Application are
as follows :-
(i) On 25.03.2013, the applicant entered the service as
an Assistant Teacher upon being so appointed by the
respondent No. 1 on contractual basis for a period of three
years. Later on, after completion of three years, respondent
No. 1 was pleased to issue an order on 09.09.2016, thereby

regularly appointing the applicant as an Assistant Teacher.

(i) In the year 2018, when the applicant was working at
Government Residential Boys School, Akoli in Jintoor
Taluke, Dist. Parbhani, the respondent No. 1 was pleased
to issue an order on 25.10.2018 placing him under
suspension with retrospective effect from 06.05.2018 in
view of the fact that the applicant was detained in police
custody from the date till 14.08.2018 in connection with
Crime No. 27/2016 registered at Mandvi Police Station, Tq.
Kinwat, Dist. Nanded. Annexure A-1 is the copy of said

order of suspension of the applicant and the said action
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appears to have been taken by the respondent No. 1 on the
basis of recommendation made by the respondent No. 2
vide letter dated 03.10.2018. The applicant was placed
under suspension by respondent No. 1 in contemplation of

departmental disciplinary action against him.

(iii) On 11.10.2021 i.e. practically after three years from
the date of suspension, respondent No. 1 was pleased to
issue a memorandum of charge initiating a Departmental
Enquiry against him under Rule 8 of the Maharashtra Civil
Services (Discipline and Appeal) Rules, 1979. In due course
of time, the respondent No. 1 appointed an Enquiry Officer
to conduct the above referred Departmental Enquiry
against the applicant. In the month of September-October,
2022 the said Departmental Enquiry proceedings were
nearing completion. However, the final order in the
Departmental Enquiry against the applicant is not yet
issued by the respondent No. 1, though as per the
applicant’s information, the Enquiry Officer had submitted
the final report to respondent No. 1 in or about October,
2022. In the month of August, 2019 i.e. after about one
year from the date of he being placed under suspension,

the applicant had submitted a request application to
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respondent No. 2 on 27.08.2019 for reinstating him in
service and upon said request application, respondent No.
2 was pleased to send a letter of recommendation to
respondent No. 1 on 07.01.2019 requesting that the
applicant be reinstated in service.  However, nothing
happened thereafter at the level of respondent No. 1. The
applicant has thereafter made repeated representations to
the respondent No. 1 from mid-2022 onwards requesting
for being reinstated in service having completed period of

more than four years under suspension.

(iv) The applicant even has referred the decision rendered
by the Nagpur Bench of this Tribunal on 12.04.2022 in
O.A. No. 461/2022. Same is marked as Annexure A-6. One
similarly situated employee viz. Ankush Pralhad Rathod,
who is also working in the Social Welfare Department of the
State Government was placed under suspension by the
respondent No. 1 in view of the registration of same Crime
No. 27/2016 at Mandvi Police Station, in which the name
of the present applicant was also included. Learned
Member of this Tribunal at Nagpur Bench has allowed the
said O.A. No. 461/2022 and quashed and set aside the

order of suspension with the direction to the respondents to
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issue consequential order within 30 days. In terms of the
order passed by the Tribunal as aforesaid, the respondent
No. 1 was pleased to issue an order on 16.12.2022
reinstated the above referred employee A.P. Rathod in
service. Furthermore one more Government employee of
the Social Welfare Department, who was also arraigned as
an accused in connection with the same Crime No.
27/2016 also approached to this Tribunal at Nagpur Bench
by filing O.A. No. 93/2022 and this Tribunal at Nagpur
Bench also quashed and set aside the order of suspension
with the same direction to the respondent No. 1. In terms of
the said order, the respondent No. 1 on 16.12.2022 has
been pleased to issue an order of reinstatement in favour of
said employee viz. Shrimanwar. The applicant therefore,
constrained to approach this Tribunal. Hence, the present

Original Application.

4. Learned counsel submits that inaction of respondent
No. 1 in ending applicant’s suspension and reinstating him in
service and on the contrary continuing the applicant under
suspension even after more than 04 years is against the basic
principles of justice, equity and good conscience. It is also illegal,

arbitrary, irrational and illogical and also result of total non-
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application of mind. Learned counsel submits that the applicant
was suspended with retrospective effect from 06.08.2018 and
when he completed three months under suspension, during
which period he was not served with memorandum of charge of
the Departmental Enquiry in contemplation of which he was

suspended by respondent No. 1.

S. Learned counsel submits that inaction of respondent
No. 1 in revoking applicant under suspension and reinstating
him in service is contrary to and in violation of the Rule and ratio
laid down by the Hon’ble Apex Court in the case of Ajay Kumar
Choudhary Vs. Union of India, reported in 2015(2) JT 487/ AIR

2015 SC 2389.

6. Learned counsel submits that the applicant’s
continuous suspension even after period of more than 04 years is
running contrary to the view taken by this Tribunal at Nagpur
Bench in cases of A.P. Rathod and A.M. Shrimanwar,
Government employees of the Social Welfare Department, who
are also arraigned as an accused in connection with the same
Crime No. 27/2016. Learned counsel submits that the present
Original Application deserves to be allowed by directing the

respondent No. 1 to forthwith revoke the order of suspension of
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the applicant and consequently reinstate him in service in light
of the rule and ratio laid down by the Hon’ble Apex Court in the
case of Ajay Kumar Choudhary (cited supra) as followed by this
Tribunal while deciding O.A. No. 35/2018 in Dilip Jagannath

Ambilwade’s case.

7. Learned Presenting Officer submits that the applicant
was taken into custody by the Police at Mandvi Station on
06.05.2018 on the allegations that the applicant had helped the
candidates to enter and pass the exam with the help of dummy
candidates by manipulating photographs and by fabricating hall
tickets or admission cards using a computer. The applicant and
other acquitted persons were charged with the offences under
Sections 167, 171, 193, 197, 198, 201, 202, 213, 214, 218, 221,
419, 420, 467, 468, 471 and 120B read with Section 34 of the
[.P.C., as well as, offences under Sections 8 and 13 of the
Prevention of Corruption Act in connection with the said Crime
N. 27/2016. Since then, the applicant has been suspended.
Further on 11.10.2021, the Commissioner of Social Welfare,
Pune issued a charge sheet against the applicant, initiating
Departmental Enquiry and the Enquiry Officer has been

appointed on 08.03.2022.
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8. Learned Presenting Officer submits that G.R. dated
14.10.2011 provides for periodical review of the suspension of a
Government servant suspended on account of registration of a
serious offences and also provides detailed instructions and
guidelines about the matters to be considered while deciding the
review and reinstatement of a Government servant. As per clause
3 of the said G.R., when the suspension is on account of
registration of a serious crime, such matters are required to be
placed before the Review Committee or competent authority after
completion of one year from the date of suspension. The
respondent in the present case has made efforts to ensure
compliance of the G.R. dated 14.10.2011, as well as, Government
policy. On 24.04.2023, the respondent has forwarded the
applicant’s request to the Divisional Commissioner of Revenue,
Aurangabad to review the suspension, however, the Divisional
Commissioner sent the above mentioned mater for compliance on
13.07.2023 and on 24.07.2023, a letter was sent to expedite the
review process. Learned P.O. submits that after receiving order
from the Divisional Commissioner, the appointing authority may
determine whether to reinstate the suspended employee or not.
Learned P.O. submits that the applicant is already getting

subsistence allowances without any work and as such, there is
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no urgency in the present matter. There is no substance in the

O.A. and the same is liable to be dismissed.

9. Admittedly, the applicant was suspended on
25.10.2018 with retrospective effect from 06.05.2018 in view of
the fact that Crime No. 27/2016 came to be registered against
him at Madvi Police Station, Tq. Kinwat, Dist. Nanded. It is also
not disputed that the applicant was placed under suspension by
respondent No. 1 in contemplation of disciplinary action against
him by invoking the power under rule 4(1)(a) of the Maharashtra
Civil Services (Discipline and Appeal) Rule, 1979. It is also part of
the record that practically after three years from the date of
suspension, on 11.10.2021 the respondent No. 1 was pleased to
issue memorandum of charge initiating Departmental Enquiry
against him under Rule 8 of the Maharashtra Civil Services
(Discipline and Appeal) Rule, 1979 (Annexure A-2 collectively). It
is a sordid state of affair that the applicant is still under
suspension without following mandate of the G.R. dated
14.10.2011 and also G.R. dated 09.07.2019, which G.R. came to
be issued in terms of the ratio laid down by the Hon’ble Apex
Court in the case of Ajay Kumar Choudhary (cited supra), dated
16.02.2015. It is therefore utmost essential to refer the ratio laid

by the Hon’ble Apex Court in the case of Ajay Kumar Choudhary
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Vs. Union of India, reported in 2015(2) JT 487/ AIR 2015 SC
2389. In para No. 14, the Hon’ble Supreme Court has made the
following observations and laid down ratio to the effect that the
currency of a suspension order should not extend beyond three
months, if within this period of memorandum of charges /
charge-sheet is not served on the delinquent officer/employee,

which reads as under :-

“14. We, therefore, direct that the currency of a Suspension
Order should not extend beyond three months if within this
period the Memorandum of Charges /Chargesheet is not
served on the delinquent officer/employee; if the
Memorandum of Charges/ Chargesheet is served a reasoned
order must be passed for the extension of the suspension. As
in the case in hand, the Government is free to transfer the
concerned person to any Department in any of its offices
within or outside the State so as to sever any local or personal
contact that he may have and which he may misuse for
obstructing the investigation against him. The Government
may also prohibit him from contacting any person, or handling
records and documents till the stage of his having to prepare
his defence. We think this will adequately safeguard the
universally recognized principle of human dignity and the
right to a speedy trial and shall also preserve the interest of
the Government in the prosecution. We recognize that previous
Constitution Benches have been reluctant to quash
proceedings on the grounds of delay, and to set time limits to
their duration. However, the imposition of a limit on the period

of suspension has not been discussed in prior case law, and
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would not be contrary to the interests of justice. Furthermore,
the direction of the Central Vigilance Commission that pending
a criminal investigation departmental proceedings are to be
held in abeyance stands superseded in view of the stand
adopted by us.”
10. On the basis of the aforesaid judgment of the Hon’ble
Apex Court, the State of Maharashtra issued G.R. dated

09.07.2019 and issued following directives. The relevant portion

of the said directives are reproduced under :-

«©

Q. T oa=a  ArEArSdaE aUSTHTo feowar fa. 2§.0%.R024 =T

= 0
[

fofarr sTgE = &g TERET f&. 23 ATRE, 028 ASHAT FHATSHM

SREIT Hiad SISl 3Me. A1, Hdi=a graredar=n Fufa 9 &g Tmr=n

FRATSAT ATCIT el Hofad smasa wHa—aiar o faadr=ar gadid
SURT TF IS A= Aoaar=ar e devfd digel GuURuATEr are

ST o= E‘ ar.

e fAofa—

2. T U IMEHT  FHHAT AoaArar  STerEr  svarHedtd

IEISYHOT AT 0T Ad 3R

f ST

1) frofaa smawra Tasr=ar a1 Tl 3 Afear=ar HroTadld
fFarfra =iwefl g% FEd AUNT TF aeauard oIt IATE, 39

THll o searayg 3 "feard Mead=r eferer " o

e AM@ SAEA AT Ararad=r (ufg goge STeenae (FRoT

A age) e uiferr=ar=ar TUeY Juard Irar.

ii) frofaa sTasa ITHE=ar AT ST 3 AfeAr=aT HroTaHa
fFarig =Twefl g& &%T AU 9T Feauard S ATel, ST
YR A, Ha=a AETSATe ITeST Uedr, odd THrd

FIOTET 3T AT Ted AR, A fIofaa  vmEw
Taolarea  fganfta =iwsi=t  FEa" g% &% SORT uF
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FSUATH FHIATEl ST Qo fEa@i=ar d FIEHRUUT FHol

STES A= <o7dT / Weaierl Juargd Iral.

iii) wrSEd gHoTa favvd: SEeaTd Tl Foefad sEew
TaeiaR fguritar =teefl g% &%d SR 95 JSaudaEad Aavasd
qr AfTSE SEgaTd yfqaygs faurme gada gemas faamma

ITS FHd 0T TIvTF e,

T ATCIMAG TAaiges a1 famaeds ded ¢ 3 2 Jfte

IS TGS AT STEIT=AT HAfed GURUATT STl 3fed 79
TSt A
11. In view of the aforesaid G.R., it is clear that if the
Departmental Enquiry is not commenced against the delinquent/
employee by serving upon him charge-sheet within a period of 90

days, there would be no alternative but to revoke the suspension.

12. In a case of Shri Dilip Jagannath Ambilwade vs.
The State of Maharashtra and Anr. in O.A. No. 35/2018, the
Chairman of this Tribunal at Mumbai has relied upon the view
taken by the Hon’ble Apex Court in the case of Ajay Kumar
Choudhary (cited supra) and in terms of principle laid down in
para No. 14 of the said judgment, has disposed of the O.A. by
order dated 11.09.2018 with the directions that the continuation
of suspension is disregarded and the applicant (in that case)
shall be deemed to have been reinstated after completion of 90
days of actual suspension and all consequential benefits thereof

shall follow.
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13. In a case of Suresh s/o Mashnajirao Hakke Vs. The
State of Maharashtra and Ors. in O.A. No. 349/2023, the Vice
Chairman of Maharashtra Administrative Tribunal, Bench at
Aurangabad has referred the ratio laid down in the case of Ajay
Kumar Choudhary (cited supra) by the Hon’ble Apex Court and
further by referring G.R. dated 09.07.2019 disposed of the
Original Application by the order 03.08.2023 with the similar

directions.

14. It is also pertinent to note here that in connection
with the same Crime No. 27/2016 registered against two
Government employees of the same Social Welfare Department
viz. A.P. Rathod and A.M. Shrimanwar, the Nagpur Bench of this
Tribunal in their O.As. Nos. 416/2022 & 93/2022 respectively
has quashed and set aside their suspension orders with the
identical facts as of the present case by referring the ratio laid
down by the Hon’ble Apex Court in the case of Ajay Kumar
Choudhary (cited supra), so also G.R. dated 09.07.2019. It is
further part of the record that in terms of the aforesaid order, the
respondent No. 1 herein has reinstated the said two Government
employees. In spite of this, the respondents have not reviewed
the suspension order of the present applicant and as a result

thereof, the applicant is still under suspension.
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15. Thus considering the facts involved in the present
case and in view of the ratio laid down by the Hon’ble Apex Court
in the case of Ajay Kumar Choudhary (cited supra) and in terms
of the G.R. dated 09.07.2019, the suspension of the applicant
being illegal and liable to be quashed and set aside forthwith

with consequential benefits. Hence, the following order :-

ORDER

(i) The Original Application is hereby allowed in terms of

prayer clause 12 (A) & (B).

(ii)) There shall be no order as to costs.

(iii The Original Application stands disposed of in the aforesaid

terms.
PLACE : Aurangabad. (Justice V.K. Jadhav)
DATE : 18.12.2023 Member (J)
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