MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 195 OF 2020

DISTRICT:- HINGOLI

Nandkishor S/o. Uttamrao Mhaske,
Age : 43 years, Occ. Nil,

R/o. Building No. 1, Quarter No. 1,
Navin Police Vasahat, Hingoli,

Dist. Hingoli. . APPLICANT
VERSUS
1. The Superintendent of Police,
Hingoli. .. RESPONDENT.
APPEARANCE Shri Avinash S. Deshmukh, learned

counsel for the applicant.

Shri M.P. Gude, learned Presenting
Officer for the respondent.

CORAM : JUSTICE SHRI P.R.BORA, VICE CHAIRMAN
AND
SHRI BIJAY KUMAR, MEMBER (A)

ORDER

[Per : Hon’ble Justice P.R. Bora, Vice Chairman]|

By filing the present Original Application the applicant
has challenged the order dated 25.5.2020 passed by

respondent, whereby the respondent has dismissed the
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applicant from Police Services by exercising the powers under

Article 311 (2)(b) of the Constitution of India.

2. The applicant entered into the Police Services as a Police
Constable on 13.9.2000. In the year 2014 he was promoted
to the post of Naik Police Constable. On 25.5.2022 FIR came
to be registered at Hingoli Gramin Police Station against the
applicant, wherein he was alleged to have committed an
offence under Section 7 of the Prevention of Corruption
(Amendment) Act, 2018. On the same day i.e. on 25.5.2020
itself respondent dismissed the applicant from the Police
Services on the basis of the offence registered against the
applicant under Section 7 of the Prevention of Corruption Act
by exercising the power under Article 311(2)(b) of the
Constitution of India. Aggrieved by, the applicant has

preferred the present Original Application.

3. It is the contention of the applicant that without giving
an opportunity of hearing to the applicant and even without
issuing any show-cause-notice to him, the respondent has
dismissed the applicant from the Police Services on the
ground that offence is registered against the applicant at

Hingoli Police Station under Section 7 of the Prevention of



3 0.A.NO. 195/2020.

Corruption (Amendment) Act, 2018. According to the
applicant action so taken against him is against the settled
principles of law and also against the principles of natural
justice. It is the further contention of the applicant that in
spite of the mandate under Article 311 (2) of the Constitution
of India that no person holding civil post can be dismissed or
removed from the services or reduced in rank without
conducting enquiry into the charges leveled against the said
employee by giving an opportunity of hearing to the said
employee to defend the charges so leveled against him,
making undue haste respondent has wrongfully dismissed
the applicant without giving him an opportunity of hearing.
The applicant has therefore prayed for quashment of the

impugned order.

4. Respondent has resisted the original application by
filing affidavit in reply. It is the contention of the respondent
in his written statement that the applicant did commit an
offence of serious nature of taking undue advantage of his
post in the police force. The respondent has alleged that the
applicant was trapped while accepting the bribe of Rs.

10,000/-, whereupon criminal (special) case has been
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registered against the applicant u/s 7 of the Prevention of
Corruption (Amendment) Act, 2018. It is further contended
that since strong prima-facie evidence was available against
the applicant showing his involvement in commission of the
alleged crime, immediate and strict action was required
against the applicant so as to ensure that faith of the
common man in the police force is not lost. It is further
contended that the applicant being in the services of the
police even though the departmental enquiry would have been
initiated against the applicant perhaps no witness would
have come forward to depose against the applicant before the
Enquiry Officer, and as such, it was not reasonably
practicable to hold the departmental enquiry against the
applicant. According to the respondent, no error has been
committed by him in dismissing the applicant from the Police
Services by exercising powers under Article 311(2)(b) of the
Constitution of India. Respondent has, therefore, prayed for

dismissal of the application.

5. Heard Shri Avinash S. Deshmukh, learned counsel for
the applicant and Shri M.P. Gude, learned Presenting Officer

for the respondents.
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6. Learned counsel appearing for the applicant relied upon

following judgments in support of his arguments.

(i) Judgment of Hon’ble Apex Court in case of
Jaswant Singh V/s. State of Punjab reported in
[1991 AIR SC 385].

(ii)) Judgment of Hon’ble Apex Court in case of Risal
Singh V/s. State of Haryana & Ors. [2014 (13)
SCC 244].

(iii Judgment of Hon’ble Apex Court in case of Tarsem
Singh V/s. State of Punjab [2006 (13) SCC 581].

(iv) Judgment of Hon’ble Delhi High Court in case of
Govt. of NCT of Delhi & Ors. V/s. Sudesh Pal
Rana passed in W.P. (C) No.788/2010 & CM
No.20322/2010.

7. Referring to the law laid down in the aforesaid
judgments, the learned Counsel has argued that powers
under Article 311(2)(b) are to be sparingly used. It has been
further argued that there must exist a situation which would
render holding of an enquiry not reasonably practicable.
Learned Counsel has submitted that in the impugned order
respondent has not discussed any such reason which would
justify the dismissal of the applicant without conducting

enquiry against him. According to the learned Counsel,
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respondent has arbitrarily exercised the power vested in him.
Learned Counsel has, therefore, prayed for setting aside the

impugned order.

8. Learned P.O. appearing for the respondent supported
the impugned order. The learned P.O. reiterating the
contentions raised in the affidavit in reply submitted that
ample prima facie evidence was existing against the applicant.
He further argued that having regard to the nature of offence
committed by the applicant, the image of the Police Force has
been tarnished and the faith of the common man in the Police
is shaken. Learned P.O. further submitted that applicant
being police person, no witness would have dared to depose
against the applicant and as such, it was not reasonably
practicable to hold enquiry against the applicant. Learned

P.O., therefore, prayed for dismissal of the O.As.

9. We have carefully considered the submissions advanced
by the learned Counsel appearing for the applicant and the
learned P.O. appearing for the respondent. We have also

perused the documents filed on record.

10. It is not in dispute that on 25-05-2020 FIR was

registered against the applicant for the offences punishable
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u/s. 7 of the Prevention of Corruption (Amendment) Act,
2018. In the FIR, it has been alleged against the applicant
that the applicant demanded bribe of Rs.25,000/- from one
Deelip B. Nayak for taking action against one Vikram Waman
and his sons who were alleged to have made encroachment
on the agricultural land of complainant Deelip Nayak. It is
also alleged that the applicant has also promised complainant
Deelip to remove the encroachment allegedly made by Vikram
Waman. Applicant was alleged to have demanded bribe of
Rs.20,000/- in the name of Police Inspector at Police Station,
Hingoli namely, Angad Sudke and Rs.5,000/- for himself. It
is further alleged that the applicant demanded Rs.10,000/-
from the complainant as first installment of the entire bribe
amount and was trapped while accepting the said amount of
Rs.10,000/- by the Anti Corruption Squad on 24-05-2020.
The applicant was then arrested by the ACB Squad and the
C.R.N0.206/2020 was registered against the applicant at
Hingoli Gramin Police Station u/s.7 of the Prevention of
Corruption Act. The FIR with the aforesaid contents came to
be registered at Police Station Hingoli Gramin at 02:50 hours
and on the same day, vide impugned order the respondent

dismissed the applicant from the police services by invoking
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the powers under Article 311(2)(b) of the Constitution of

India.

11. We deem it appropriate to reproduce hereinbelow the
impugned order as it is in vernacular, which reads thus:-

“fadtiep:- 29.4.20°0

fawer: - smrdier Hiqena, 99%o Atde 3178 B. 399 (2)(J) Siadia Adga
TBABIA R,
Sizer

se3refl AS 31A fgslara aa 3ng @1, QaAr/$$S adalabons IcaAa
AT ARG QT Bt JH, 31T QAT BHEAZ 3P BITENR 2317 B0
g JeEeA gfiae &2 3 3ue HARNT BAE SAAAGER], FAATHI
dRadgeEs B 3B,

3iIAR 313 forgetanat 3na g @, [6id A [Befly aarga deew
2. A Al o1 Faeh Jial Qe Faned! auaftar A2l Bevias 90/%/20°0 At
Reeen agriiaza Az3istar: A1 Qe AIAA a =] HeAaz H1aaen Hreas!
BIRNHIG] d APRER Ad FeBlG AN TE P. 9§ Heler FHAGIeT
SifdepAT PFige Fvne] Qelld fadiae / 301G gea daAYS qiee [Fanet
THIT AEHE] F. 20,000/~  FA:AE! F7. Y000/ - 372l TFT F. 25,000/
THHE A T BFHA ASASIFHA AR THATA TG FAl FYeA .
90,000/~ JATIE FHRERIA AJA dl A FFFA 3. 90,000/~ el
2¢/08/R0%0 5l A Faua Gladees [@enar, Foie didega aivd
S HTBT B FeFIeT Gardl 98, 92 adArad JARR FeBleg nad
e HBel Aleslaarl BTl 2A5a2 Ramwrel] B9a Snqaiiases Qe e
JFHT P 20§/20°00 BEAH (9 HCTAR Flaqel Jleleran 99 siead Jegl
Flelavena ager [&aias 25/0%/2000 A AU e BTN I 33,
HG28 e [ T GUIE G Wil FIE [IcT el S 3.

3qu QA o 3adla e 3iAFAG gera e Ramrenr
3iFaE, fae gedidier arae awrdl sisilas 3faa @Rl widais! e
3TAD SIA, APRER ATl laeieen aprgAm &iad FHist Fesele Jeler
JqE B, 9§ A sAFHAadiar sifapAT BiEvnBdAr a 3R a &l
Feniaz FEAMZ WEAF A A, SUMAGAD APRERIDBE  BHANZ
FrElaigiedar Qendl marfl wFa, A& cudd! FFH Rawmraar JaEiern
FNAGATA QIAGED [a1Te 39512 GebSat,

SEI31el] FIFEHANR G2 BT grenaa AE siefl At suet 318
@, WaAr/599S Falbel IAANT FD ARYDH QT Foeh A naurt
BTN TABY ST IHAZ] ABIRERZ FHAAN TAFFA HAqb BT FHATTG
qde we, &l Fagatd Qiaaed [N aBR HENH aig @er a
aidaie=n snaend] Siapeal HeA. S BT JAA A FHLAUTIE TcAeT
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g Ji3lz BT B, F G BT HaAF FFYA N 1B, JAR A&TE AdAA
dferza, daaiaer @ qidher FEnEn RRAlen @ gdiAG Js1 aAUR A
Qe STAFIAAIACT TAIAT FICTT IR 3B, JATI FAGA BHZ21a T3l
faarzia dar, naura QA AR Preaass Fiend 3ad @ siaizare! it
alare aigl. a fasnafier dlaefl e dHler =ragiet sine gl 3/ Ast SIA AA
Fna 3uE.  sEsell, Hl aioter AR, didha siefqiw Foetl Fen HrAl
Alagraz= 3igese 399(R)(q) 3w Tlal/9$s azlaens 3-Aza 7% Jd
lfagadl qifgesrd o aenE, SnauiA enAw AAqA A5A® I, AABIT
HAZeT B ST [6al Teaad HIUSIEA QI SifEwrIeas T2 315,

ser3refl #awr 3refl Sl 308 @1, ITAA onABIT AAA 2aq g BAlgg
Bl aiE @HB 3naIT AAFT A3AE BTN AT 3HIE S HF SIH AT
3118,

cnsiefl, # @igter Az, Qi siehierm Bonetl A gz HIENA
SIEAeIl QBRI a1g2 &2 dletl/§S &dglebole 3eiald #%eh AAYD Tl
Boatt auFlor aian sl Ffaaa 990 FEfa sigase 399(2)(q) sieadd

HET 3139 QI FNeA Raiamarga “Adger asaw” (Dismissal from
Service) &3a 31z.
Fgl/ -

(ater ZATZ)
qichier 3refizias [Fomet”

12. From the contents of the aforesaid order, it is evident
that the respondent has conclusively held that the applicant
is guilty of the offence which was still in the legal process with
the presumption of innocence. As stated hereinbefore, the
FIR came to be registered at 02:50 hours on 25-05-2020 at
Hingoli Gramin Police Station and on the basis of the said FIR
crime came to be registered against the applicant for the
offence punishable u/s. 7 of the Prevention of Corruption Act.
It, thus, appears that before commencement of investigation
in the said crime, respondent held the applicant guilty of the

allegations made against him in the said FIR.
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13. It is a matter of common knowledge that the Police do
not submit chargesheet against an accused unless the entire
investigation is completed and unless sufficient material is
collected evincing culpability of the said accused in
committing crime alleged against him. Many times, it
happens that if no sufficient incriminating material is
collected against the said accused, the police prefer not to file
the charge sheet in the said matter. For completing the
investigation and for filing the charge sheet in the court, time
is provided of 60 days, 90 days and 180 days, as the case
may be, under the provisions of Criminal Procedure Code. In
the instant matter, respondent, however, reached to the
conclusion that the applicant is guilty of the offence on the
same day on which the offence is registered against the
applicant. The respondent, thus, has held the applicant
guilty of the offence which was still in legal process with a
presumption of innocence. When investigation was not even
commenced, on what basis respondent reached to the
conclusion and held the applicant guilty of the offence, is not
explained by the respondent. It is obvious that respondent

has held the applicant guilty relying on the sole document i.e.
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FIR filed by Deelip. The course adopted by the respondent is
apparently unconscionable and impermissible. The fact apart
that in absence of any convincing material placed on record
by the respondents, we are constrained to hold that the
conclusion recorded by the respondent holding the applicant
guilty of the alleged charges only on the basis of the FIR filed
against the applicant, cannot be sustained, the moot question
is whether the respondent has recorded the reasons to justify
that it was not reasonably practicable to hold the enquiry
against the applicant before ordering his dismissal ? and the
next question would be, if such reasons are recorded, whether

they are sustainable ?

14. In the order of dismissal respondent has not provided
any reason for not holding the enquiry against the applicant
before ordering his dismissal. In the Written Statement,
however, it is stated that the applicant being police person,
nobody was likely to give statement against the applicant. It
is further contended that the applicant being serving in the
police department was likely to influence the witnesses. For
the aforesaid two reasons, according to the respondent, it was
not reasonably practicable to hold the departmental enquiry

against the applicant. The contentions which are raised as
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above in the Written Statement are not reflected in the order
of dismissal. The reasons which are stated in the Written
Statement are also apparently unsustainable. When the
aggrieved person did not fear in lodging the report against the
applicant was not likely to have any fear in coming forward to
depose against the applicant even in the departmental
enquiry. Secondly, a bare statement that witnesses were not
likely to depose against the applicant is not sufficient. It is
not disclosed who were such witnesses who may not have
come forward out of fear of the applicant or influenced by the
applicant. We are therefore, not convinced with the defence
raised in the affidavit in reply by the respondent. We reiterate
that the fact remains that in the order of dismissal
respondent has not provided any reason for not holding the
departmental enquiry against the applicant, except the bare
statement that it may not be reasonably practicable to hold
the departmental enquiry. In our opinion, it was quite
possible to hold the regular enquiry against the applicant

before ordering his dismissal.

15. The Hon’ble Apex Court has consistently ruled that in

order to invoke clause (b) of Article 311 (2) of the
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Constitution, following two conditions must be satisfied to
sustain any action taken thereunder. These are: -

(i) There must exist a situation which renders
holding of any enquiry, “not reasonably practicable; and
(ii)) The respondent must record in writing its reasons

in support of its satisfaction.

The question of practicability would depend on the existing
fact, situation and other surrounding circumstances. The
question of reasonable practicability, therefore, has to be
judged in light of the circumstances prevailing in that

particular case on the date of passing of the order.

16. In the instant matter, as we have elaborately discussed
hereinabove, no such circumstance or situation is brought on
record rendering holding of an enquiry not reasonably
practicable. Secondly, the respondent has not recorded any
convincing reason in support of his satisfaction while
reaching to the conclusion that it was not reasonably
practicable to hold the enquiry against the applicant before

ordering his dismissal.

17. It has to be stated that, in the order of dismissal an
attempt has been made by the respondent to demonstrate

how it was not necessary to conduct an enquiry against the
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applicant. Whether to conduct an enquiry or not to conduct
an enquiry is not within the discretion of the respondent. The
law is well settled that a constitutional right conferred upon a
delinquent cannot be dispensed with lightly or arbitrarily or
merely in order to avoid holding of an enquiry. According to
us, the reasons as have been canvassed by the learned
Presenting Officer are neither objective nor reasonable in the
facts of the present case. It appears to us that the
respondent has adopted a wrong and illegal method in
ordering dismissal of the applicant from the police services.
The order so passed by the respondent is in utter disregard of
the principles of natural justice. As has been held by the
Hon’ble Apex Court in the case of Jaswant Singh Vs. State
of Punjab [1991 AIR (SC) 385, the decision to dispense with
the departmental enquiry cannot be rested solely on the ipse
dixit of the concerned authority. The Hon’ble Apex Court has
further held that when the satisfaction of the concerned
authority is questioned in a Court of law, it is incumbent on
those, who support the order to show that satisfaction is
based on certain objective facts and is not the outcome of the
whim or caprice of the concerned officer. The respondent has

utterly failed in convincing us that any such circumstance
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was prevailing so as to dispense with the enquiry envisaged
by Article 311(2) of the Constitution. The respondent has,
thus, arbitrarily exercised the power vested in him. Though
the learned Presenting Officer has placed reliance on the
judgment of the Hon’ble Apex Court in the case of Ved Mitter
Gill Vs. Union Territory Administration, Chandigarh and
others [(2015(3) SLR 739 (SC)], the facts in the said matter
were altogether different than the facts involved in the present

matter.

18. In view of the fact that no material has been placed by
the respondent to establish that it was necessary to dispense
with a normal enquiry against the applicant in terms of
proviso (b) appended to clause (2) of Article 311 of the
Constitution, we are of the opinion that the impugned order
cannot be sustained and deserves to be set aside. It is
accordingly set aside. The respondent is directed to reinstate
the applicant in service within one month from the date of
this order. However, in view of the discussion made by us in
the body of judgment it would be open to the respondent to
initiate the departmental enquiry against the applicant if he

so desires. Payment of back-wages shall abide by the result
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of the said enquiry. Such enquiry, if any, must be initiated as
expeditiously as possible and not later than two months from
the date of passing of this order and shall be completed
within six months from its commencement. The applicant
shall ensure that the enquiry proceedings are not delayed or

protracted at his instance.

The Original Application is allowed in the aforesaid

terms. There shall be no order as to costs.

MEMBER (A) VICE CHAIRMAN
0.A.NO.195-2020 (DB)-2022-HDD



