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O R D E R
[Per : Hon’ble Justice P.R. Bora, Vice Chairman]

By filing the present Original Application the applicant

has challenged the order dated 25.5.2020 passed by

respondent, whereby the respondent has dismissed the
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applicant from Police Services by exercising the powers under

Article 311 (2)(b) of the Constitution of India.

2. The applicant entered into the Police Services as a Police

Constable on 13.9.2000.  In the year 2014 he was promoted

to the post of Naik Police Constable.  On 25.5.2022 FIR came

to be registered at Hingoli Gramin Police Station against the

applicant, wherein he was alleged to have committed an

offence under Section 7 of the Prevention of Corruption

(Amendment) Act, 2018.  On the same day i.e. on 25.5.2020

itself respondent dismissed the applicant from the Police

Services on the basis of the offence registered against the

applicant under Section 7 of the Prevention of Corruption Act

by exercising the power under Article 311(2)(b) of the

Constitution of India.  Aggrieved by, the applicant has

preferred the present Original Application.

3. It is the contention of the applicant that without giving

an opportunity of hearing to the applicant and even without

issuing any show-cause-notice to him, the respondent has

dismissed the applicant from the Police Services on the

ground that offence is registered against the applicant at

Hingoli Police Station under Section 7 of the Prevention of
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Corruption (Amendment) Act, 2018. According to the

applicant action so taken against him is against the settled

principles of law and also against the principles of natural

justice.  It is the further contention of the applicant that in

spite of the mandate under Article 311 (2) of the Constitution

of India that no person holding civil post can be dismissed or

removed from the services or reduced in rank without

conducting enquiry into the charges leveled against the said

employee by giving an opportunity of hearing to the said

employee to defend the charges so leveled against him,

making undue haste respondent has wrongfully dismissed

the applicant without giving him an opportunity of hearing.

The applicant has therefore prayed for quashment of the

impugned order.

4. Respondent has resisted the original application by

filing affidavit in reply.  It is the contention of the respondent

in his written statement that the applicant did commit an

offence of serious nature of taking undue advantage of his

post in the police force.  The respondent has alleged that the

applicant was trapped while accepting the bribe of Rs.

10,000/-, whereupon criminal (special) case has been
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registered against the applicant u/s 7 of the Prevention of

Corruption (Amendment) Act, 2018.  It is further contended

that since strong prima-facie evidence was available against

the applicant showing his involvement in commission of the

alleged crime, immediate and strict action was required

against the applicant so as to ensure that faith of the

common man in the police force is not lost.  It is further

contended that the applicant being in the services of the

police even though the departmental enquiry would have been

initiated against the applicant perhaps  no witness would

have come forward to depose against the applicant before the

Enquiry Officer, and as such, it was not reasonably

practicable to hold the departmental enquiry against the

applicant. According to the respondent, no error has been

committed by him in dismissing the applicant from the Police

Services by exercising powers under Article 311(2)(b) of the

Constitution of India.  Respondent has, therefore, prayed for

dismissal of the application.

5. Heard Shri Avinash S. Deshmukh, learned counsel for

the applicant and Shri M.P. Gude, learned Presenting Officer

for the respondents.
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6. Learned counsel appearing for the applicant relied upon

following judgments in support of his arguments.

(i) Judgment of Hon’ble Apex Court in case of

Jaswant Singh V/s. State of Punjab reported in

[1991 AIR SC 385].

(ii) Judgment of Hon’ble Apex Court in case of Risal

Singh V/s. State of Haryana & Ors. [2014 (13)

SCC 244].

(iii) Judgment of Hon’ble Apex Court in case of Tarsem

Singh V/s. State of Punjab [2006 (13) SCC 581].

(iv) Judgment of Hon’ble Delhi High Court in case of

Govt. of NCT of Delhi & Ors. V/s. Sudesh Pal

Rana passed in W.P. (C) No.788/2010 & CM

No.20322/2010.

7. Referring to the law laid down in the aforesaid

judgments, the learned Counsel has argued that powers

under Article 311(2)(b) are to be sparingly used.  It has been

further argued that there must exist a situation which would

render holding of an enquiry not reasonably practicable.

Learned Counsel has submitted that in the impugned order

respondent has not discussed any such reason which would

justify the dismissal of the applicant without conducting

enquiry against him.  According to the learned Counsel,



6 O.A.NO. 195/2020.

respondent has arbitrarily exercised the power vested in him.

Learned Counsel has, therefore, prayed for setting aside the

impugned order.

8. Learned P.O. appearing for the respondent supported

the impugned order.  The learned P.O. reiterating the

contentions raised in the affidavit in reply submitted that

ample prima facie evidence was existing against the applicant.

He further argued that having regard to the nature of offence

committed by the applicant, the image of the Police Force has

been tarnished and the faith of the common man in the Police

is shaken.  Learned P.O. further submitted that applicant

being police person, no witness would have dared to depose

against the applicant and as such, it was not reasonably

practicable to hold enquiry against the applicant.  Learned

P.O., therefore, prayed for dismissal of the O.As.

9. We have carefully considered the submissions advanced

by the learned Counsel appearing for the applicant and the

learned P.O. appearing for the respondent.  We have also

perused the documents filed on record.

10. It is not in dispute that on 25-05-2020 FIR was

registered against the applicant for the offences punishable
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u/s. 7 of the Prevention of Corruption (Amendment) Act,

2018. In the FIR, it has been alleged against the applicant

that the applicant demanded bribe of Rs.25,000/- from one

Deelip B. Nayak for taking action against one Vikram Waman

and his sons who were alleged to have made encroachment

on the agricultural land of complainant Deelip Nayak. It is

also alleged that the applicant has also promised complainant

Deelip to remove the encroachment allegedly made by Vikram

Waman.  Applicant was alleged to have demanded bribe of

Rs.20,000/- in the name of Police Inspector at Police Station,

Hingoli namely, Angad Sudke and Rs.5,000/- for himself. It

is further alleged that the applicant demanded Rs.10,000/-

from the complainant as first installment of the entire bribe

amount and was trapped while accepting the said amount of

Rs.10,000/- by the Anti Corruption Squad on 24-05-2020.

The applicant was then arrested by the ACB Squad and the

C.R.No.206/2020 was registered against the applicant at

Hingoli Gramin Police Station u/s.7 of the Prevention of

Corruption Act.  The FIR with the aforesaid contents came to

be registered at Police Station Hingoli Gramin at 02:50 hours

and on the same day, vide impugned order the respondent

dismissed the applicant from the police services by invoking
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the powers under Article 311(2)(b) of the Constitution of

India.

11. We deem it appropriate to reproduce hereinbelow the

impugned order as it is in vernacular, which reads thus:-

“fnukad%& 25-5-2020

fo”k;%& Hkkjrh; lafo/kku] 1950 ef/ky vuqPNsn dza- 311 ¼2½¼c½ varxZr lsosrqu
cMrQhZps vkns’k-

vkns’k
T;kvFkhZ ek>s vls fun’kZukl ;sr vkgs dh] iksuk@559 uanfd’kksj mRrejko

eLds use.kqd iksLVs fgaxksyh xzkeh.k] vki.k iksyhl deZpkjh vlqu dk;|kps j{k.k dj.ks
o xqUg;kl izfrca/k dj.ks gs vkiys dk;ns’khj drZO; vlrkuklq/nk] [kkyhyizek.ks
xSjorZ.kqd dsysyh vkgs-

vkeps vls fun’kZukl vkys vkgs dh] fQ;kZnh ukes fnyhi ckcklkgsc uk;d
jk- ekG’ksyq rk-ft-fgaxksyh ;kauh iksLVs fgaxkzyh xzkeh.k ;sFks fnukad 10@5@2020 jksth
fnysY;k rdzkjho:u xSjvtZnkj ukes fodzek okeu o R;kaps eqykoj dk;ns’khj dk;Zokgh
dj.;klkBh o rdzkjnkj ;kaps ekG’ksyq ;sFkhy xV dz- 189 e/khy tfeuhojhy
vfrdze.k dk<wu ns.;klkBh iksyhl fujh{kd @ vaxn lqMds use.kqd iksLVs fgaxksyh
xzkeh.k ;kapslkBh :- 20]000@& o Lor%lkBh :- 5000@& v’kh ,dq.k :- 25]000@&
jdesP;k ykpsph ekx.kh d:u rMtksMhvarh ykpsP;k jdespk ifgyk gIrk Eg.kqu :-
10]000@& vk.k.;kps rdzkjnkjkl lkaxwu rh ykpsph jDDe :-10]000@& fnukad
24@05@2020 jksth ykp yqpir izfrca/kd foHkkx] fgaxksyh ;kapsdMwu dj.;kr
vkysY;k lkiGk dk;Zokgh njE;ku nqikjh 14-12 oktrkps lqekjkl ekG’ksyq xkops
toG ekG’ksyq ekGfgojk QkVk jksMoj fLodkjyh Eg.kqu vki.kkfo:?n iksLVs fgaxksyh
xzkeh.k xqjua 206@2020 dye 7 Hkz”Vkpkj izfrca/k vf/kfu;e 1988 vUo;s xqUgk
uksanfo.;kr ;sowu fnukad 25@05@2020 jksth vki.kkl vVd dj.;kr vkyh vkgs-
lnjps d§R; fod§r o ?k§.kkLin vlqu iksyhl [kkR;kP;k f’kLrhl ck/kk vk.k.kkjs vkgs-

vki.k iksyhl LVs’ku varxZr fcV vaeynkj inkpk dk;ZHkkj fLodkjyk
vlrkuk] fcV gnnhrhy nk[ky rdzkjh vtkZoj mfpr dk;ns’khj dk;Zokgh dj.ks
vko’;d vlrkuk] rdzkjnkj ;kauh fnysY;k rdzkjhizek.ks R;kaps ekSts ekG’ksyq ;sFkhy
xV dz- 189 e/khy tfeuhojhy vfrdze.k dk<.;kdjhrk o xSjvtZnkj o R;kaP;k
eqykaoj dk;ns’khj dk;Zokgh u djrk] tk.khoiqoZd rdzkjnkjkdMs dk;ns’khj
dk;Zokghdjhrk iS’kkaph ekx.kh d:u] rh ykpsph jDDe fLodkjrkauk rqEgkyk
ykpyqpir izfrca/kd foHkkxkus jaxsgkFk idMys-

T;kvFkhZ ek>;kleksj lknj dsysY;k iqjkO;ko:u ek>h v’kh [kk=h >kyh vkgs
dh] iksuk@559 uanfd’kksj mRrejko EkLds use.kqd iksLVs fgaxksyh xzkeh.k vki.kkl
dk;|kps loZad”k Kku vlqugh rdzkjnkj blek’kh tk.kqucwtqu laidZ d:u la’k;kLin
orZu d:u] R;kauk ykpyqpir izfrca/kd foHkkxkdMs rdzkj dj.;kl oko fnyk o
ofj”BkaP;k vkns’kkph vogsyuk dsyh- vki.k ‘kkldh; lsosr vlrkuk la’k;kLin orZu
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o xaHkhj d§R; dsys- gh ckc ‘kkldh; lsod Eg.kqu v’kksHkfu; vkgs- rqeps lnjps orZu
csf’kLr] cstckcnkj o iksyhl [kkR;kP;k f’kLrhyk o izrhesyk rMk cl.kkjs vlqu
iksyhlkaph tuekulkrhy izrhek efyu dj.kkjs vkgs- rqeP;k d§rkd§r dlqjhps xkaHkh;Z
fopkjkr ?ksrk] vki.kkl iksyhl nyklkj[;k f’kLrc/n [kkR;kr Bso.ks gs tufgrkFkZ ;ksX;
gks.kkj ukgh- o foHkkxh; pkSd’kh dj.ks ns[khy O;ogk;Z gks.kkj ukgh vls ek>s Bke er
>kys vkgs- T;kvFkhZ] eh ;ksxs’k dqekj] iksyhl v/kh{kd fgaxksyh eyk Hkkjrh;
lafo/kukP;k vuqPNsn 311¼2½¼c½ vUo;s iksuk@559 uanfd’kksj mRRkejko eLds ;kaps
fu;qDrh izkf/kdkjh ;k ukR;kus] vki.kkal ‘kkldh; lsosrwu cMrQZ dj.ks] ‘kkldh;
lsosrwu dk<wu Vkd.ks fdaok inour dj.ksckcr izkIr vf/kdkjkUo;s l{ke vkgs-

T;kvFkhZ eyk v’kh [kk=h vkgs dh] vki.kkl ‘kkldh; lsosr Bso.ks gs fgrkog
gks.kkj ukgh R;keqGs vki.kkl lsosrwu cMrQZ dj.ksp ;ksX; vkgs vlsgh ek>s Bke er
vkgs-

R;kvFkhZ] eh ;ksxs’k dqekj] iksyhl v/kh{kd fgaxksyh eyk iznku dj.;kr
vkysY;k izkf/kdkjkpk okij d:u iksuk@559 uanfd’kksj mRRkejko eLds use.kqd iksLVs
fgaxksyh xzkeh.k ;kauk Hkkjrh; lafo/kku 1950 e/khy vuqPNsn 311¼2½¼c½ vUo;s
lnj vkns’k izkIr >kY;kps fnukadkiklwu “lsosrwu cMrQZ” (Dismissal from
Service) djhr vkgs-

lgh@&

¼;ksxs’k dqekj½
Ikksyhl v/kh{kd fgaxksyh”

12. From the contents of the aforesaid order, it is evident

that the respondent has conclusively held that the applicant

is guilty of the offence which was still in the legal process with

the presumption of innocence. As stated hereinbefore, the

FIR came to be registered at 02:50 hours on 25-05-2020 at

Hingoli Gramin Police Station and on the basis of the said FIR

crime came to be registered against the applicant for the

offence punishable u/s. 7 of the Prevention of Corruption Act.

It, thus, appears that before commencement of investigation

in the said crime, respondent held the applicant guilty of the

allegations made against him in the said FIR.
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13. It is a matter of common knowledge that the Police do

not submit chargesheet against an accused unless the entire

investigation is completed and unless sufficient material is

collected evincing culpability of the said accused in

committing crime alleged against him. Many times, it

happens that if no sufficient incriminating material is

collected against the said accused, the police prefer not to file

the charge sheet in the said matter. For completing the

investigation and for filing the charge sheet in the court, time

is provided of 60 days, 90 days and 180 days, as the case

may be, under the provisions of Criminal Procedure Code.  In

the instant matter, respondent, however, reached to the

conclusion that the applicant is guilty of the offence on the

same day on which the offence is registered against the

applicant.  The respondent, thus, has held the applicant

guilty of the offence which was still in legal process with a

presumption of innocence.  When investigation was not even

commenced, on what basis respondent reached to the

conclusion and held the applicant guilty of the offence, is not

explained by the respondent. It is obvious that respondent

has held the applicant guilty relying on the sole document i.e.
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FIR filed by Deelip. The course adopted by the respondent is

apparently unconscionable and impermissible. The fact apart

that in absence of any convincing material placed on record

by the respondents, we are constrained to hold that the

conclusion recorded by the respondent holding the applicant

guilty of the alleged charges only on the basis of the FIR filed

against the applicant, cannot be sustained, the moot question

is whether the respondent has recorded the reasons to justify

that it was not reasonably practicable to hold the enquiry

against the applicant before ordering his dismissal ? and the

next question would be, if such reasons are recorded, whether

they are sustainable ?

14. In the order of dismissal respondent has not provided

any reason for not holding the enquiry against the applicant

before ordering his dismissal.  In the Written Statement,

however, it is stated that the applicant being police person,

nobody was likely to give statement against the applicant. It

is further contended that the applicant being serving in the

police department was likely to influence the witnesses.  For

the aforesaid two reasons, according to the respondent, it was

not reasonably practicable to hold the departmental enquiry

against the applicant. The contentions which are raised as
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above in the Written Statement are not reflected in the order

of dismissal. The reasons which are stated in the Written

Statement are also apparently unsustainable.  When the

aggrieved person did not fear in lodging the report against the

applicant was not likely to have any fear in coming forward to

depose against the applicant even in the departmental

enquiry. Secondly, a bare statement that witnesses were not

likely to depose against the applicant is not sufficient.  It is

not disclosed who were such witnesses who may not have

come forward out of fear of the applicant or influenced by the

applicant. We are therefore, not convinced with the defence

raised in the affidavit in reply by the respondent.  We reiterate

that the fact remains that in the order of dismissal

respondent has not provided any reason for not holding the

departmental enquiry against the applicant, except the bare

statement that it may not be reasonably practicable to hold

the departmental enquiry.  In our opinion, it was quite

possible to hold the regular enquiry against the applicant

before ordering his dismissal.

15. The Hon’ble Apex Court has consistently ruled that in

order to invoke clause (b) of Article 311 (2) of the
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Constitution, following two conditions must be satisfied to

sustain any action taken thereunder.  These are: -

(i) There must exist a situation which renders

holding of any enquiry, “not reasonably practicable; and

(ii) The respondent must record in writing its reasons

in support of its satisfaction.

The question of practicability would depend on the existing

fact, situation and other surrounding circumstances.   The

question of reasonable practicability, therefore, has to be

judged in light of the circumstances prevailing in that

particular case on the date of passing of the order.

16. In the instant matter, as we have elaborately discussed

hereinabove, no such circumstance or situation is brought on

record rendering holding of an enquiry not reasonably

practicable.  Secondly, the respondent has not recorded any

convincing reason in support of his satisfaction while

reaching to the conclusion that it was not reasonably

practicable to hold the enquiry against the applicant before

ordering his dismissal.

17. It has to be stated that, in the order of dismissal an

attempt has been made by the respondent to demonstrate

how it was not necessary to conduct an enquiry against the
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applicant. Whether to conduct an enquiry or not to conduct

an enquiry is not within the discretion of the respondent. The

law is well settled that a constitutional right conferred upon a

delinquent cannot be dispensed with lightly or arbitrarily or

merely in order to avoid holding of an enquiry.  According to

us, the reasons as have been canvassed by the learned

Presenting Officer are neither objective nor reasonable in the

facts of the present case.  It appears to us that the

respondent has adopted a wrong and illegal method in

ordering dismissal of the applicant from the police services.

The order so passed by the respondent is in utter disregard of

the principles of natural justice.  As has been held by the

Hon’ble Apex Court in the case of Jaswant Singh Vs. State

of Punjab [1991 AIR (SC) 385, the decision to dispense with

the departmental enquiry cannot be rested solely on the ipse

dixit of the concerned authority. The Hon’ble Apex Court has

further held that when the satisfaction of the concerned

authority is questioned in a Court of law, it is incumbent on

those, who support the order to show that satisfaction is

based on certain objective facts and is not the outcome of the

whim or caprice of the concerned officer.  The respondent has

utterly failed in convincing us that any such circumstance
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was prevailing so as to dispense with the enquiry envisaged

by Article 311(2) of the Constitution.  The respondent has,

thus, arbitrarily exercised the power vested in him.  Though

the learned Presenting Officer has placed reliance on the

judgment of the Hon’ble Apex Court in the case of Ved Mitter

Gill Vs. Union Territory Administration, Chandigarh and

others [(2015(3) SLR 739 (SC)], the facts in the said matter

were altogether different than the facts involved in the present

matter.

18. In view of the fact that no material has been placed by

the respondent to establish that it was necessary to dispense

with a normal enquiry against the applicant in terms of

proviso (b) appended to clause (2) of Article 311 of the

Constitution, we are of the opinion that the impugned order

cannot be sustained and deserves to be set aside.  It is

accordingly set aside.  The respondent is directed to reinstate

the applicant in service within one month from the date of

this order.  However, in view of the discussion made by us in

the body of judgment it would be open to the respondent to

initiate the departmental enquiry against the applicant if he

so desires.  Payment of back-wages shall abide by the result
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of the said enquiry.  Such enquiry, if any, must be initiated as

expeditiously as possible and not later than two months from

the date of passing of this order and shall be completed

within six months from its commencement.  The applicant

shall ensure that the enquiry proceedings are not delayed or

protracted at his instance.

The Original Application is allowed in the aforesaid

terms.  There shall be no order as to costs.

MEMBER (A) VICE CHAIRMAN
O.A.NO.195-2020 (DB)-2022-HDD


