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ORIGINAL APPLICATION NO. 114 OF 2019

DISTRICT: - OSMANABAD.

Smt. Savita Santosh Girbide,

Age-40 years, Occu. : Service as,

Associate Professor in Govt.

Ayurveda College, Osmanabad,

R/o. Vaibhav Niwas, Ganesh Nagar,

Osmanabad. .. APPLICANT.
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CORAM SHRI B.P. PATIL, ACTING CHAIRMAN
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ORAL ORDER

1. At the request and by consent of both the parties, the

present Original Application is taken up for final disposal.

2. By filing the present Original Application, the applicant
has challenged the impugned order dated 02.02.2019 issued
by the respondent No. 3 terminating her services with
immediate effect and relieved her on the date of the
termination order. He prayed to quash and set aside the
order of termination and to direct the respondents to allow
the applicant to discharge her duties at Government
Ayurveda College, Osmanabad. The copy of the termination
order is placed on record at Annexure ‘A-8’, page-27 of the

paper book of O.A.

3. The applicant has passed B.A.M.S. in the year 2000
from R.T. Ayurveda College, Akola. She completed her post-
graduation i.e. M.D. in Rashashastra from Govt. Ayurveda
College, Nanded in the year 2007. Thereafter, the applicant
served as Lecturer in a private aided Ayurveda College -
Aryangla Ayurveda College, Satara for more than five years
during 21.1.2008 to 14.6.2013. On the basis of experience

acquired by her in teaching she came to be appointed as



O.A.NO. 114/2009

Associate Professor in R.A. Podar Govt. Ayurveda College,
Worli, Mumbai from 15.6.2013 to 20.2.2014. Incidentally
Vaidya Kuldeep Raj Kohali, who is respondent No. 2 now, was
working as Dean of R.A. Podar Govt. Ayurveda College, Worli,
Mumbai at that time. As a candidate selected through
Maharashtra Public Services Commission (for short “the
Commission”) had joined in her place at Mumbai, the

applicant had to vacate the post in the year 2014.

4. Thereafter, respondent No. 3 published an
advertisement for various posts of Professors and Associate
Professors at Osmanabad, in view of the Government
Resolution dated 7.9.2011 as the Government decided as a
policy decision to entrust powers to make appointments for
364 days with technical break of Professors and Associate
Professors on contract basis to the respective Deans of the
Govt. Colleges. The said G.R. was published with object to
ensure that, the academic exigencies and the end beneficiary
i.e. patients should not suffer due to complexity in the
process of making appointment of Assocaite Professors and
Professors in the field of various Medical Sciences. It was also
mentioned in the said G.R. that the appointment should not

be made in excess of 364 days and only upon giving technical
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break such appointment is to be continued. The applicant
submits that in majority of the cases as no fresh candidates
were available, the incumbent who retired on attaining the
age of 62 years were reemployed as Professors and Associate
Professors. It is the contention of the applicant that the
incumbents who have crossed the age of 60 years, there is no
question of regularization of their services at such age,
therefore, for those candidates who are appointed during the
age of 30 to 38 years, the issue of regularization of their
services has been a matter of consideration before the judicial
fora in the State, and therefore, in order to enable availment
of services of the retired Professors and Associate Professors,
the G.R. contemplates appointment of such incumbents as
well. It is the contention of the applicant that Deans of
various Medical, Dental & Ayurveda Colleges appointed
various incumbents to the post of Professors and Associate
Professors by publishing advertisement. In various Medical &
Dental Colleges, the candidates much below the age of 62
years i.e. ranging from 32 to 45 years have been appointed by
the respective Deans. The applicant was also appointed at
the age of 35 years by the then Dean of R.A. Podar Govt.

Ayurveda college, Worli, Mumbai and that time Shri Kuldeep
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Raj Kohali, who is presently Director of AYUSH i.e.
respondent No. 2 was serving as Dean of the R.A. Podar
Government Ayurveda College, Worli, Mumbai. But, he found
fault in appointment of the applicant as Associate Professor
by respondent No. 3 on 14.8.2014 when he became Director

of AYUSH, Mumbai.

S. It is her contention that she has been initially appointed
for 364 days by the respondent No. 3 by the office order dated
8.8.2014 as Associate Professor upon publishing an
advertisement dated 25.7.2014, a copy of which is placed on
record at page No. 11 of paper book of O.A. Thereafter, she
was again appointed after giving technical break on
11.9.2015, 21.9.2016 & 21.9.2017. Again she has been
reappointed by the respondent No. 3 on 8.1.2019 for a period
of 364 days. She was supposed to be continued on contract
basis till 6.1.2020 or till availability of selected candidates by
the Commission, but the respondent No. 2 by misconstruing
the provisions of Government Resolution dated 7.9.2011
instructed the respondent No. 3 not to continue the services
of the applicant and to discontinue her from service forthwith.
On the basis of the said directions, the respondent No. 3

issued the impugned order dated 2.2.2019, which was served
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on the applicant on 4.2.2019 and cancelled the order of the
appointment of the applicant dated 8.1.2019 on the basis of
the communication issued by respondent No. 2 dated
13.6.2017 on the ground that she does not fulfill the
prescribed qualification / conditions and she was relieved
from the post. It is contention of the applicant that the
impugned communication is not in accordance with the
provisions of the Govt. Resolution and it is in contravention of
the legal provisions. Therefore, she approached this Tribunal
by filing the present Original Application and prayed to quash
the impugned order and to reinstate her on the post of on the

basis of the appointment order dated 8.1.2019.

6. Respondent Nos. 1 to 3 have filed their affidavit in reply
and resisted the contentions of the applicant raised in the
O.A. They have admitted the fact that the applicant was
working on contract basis for certain period of time, as
mentioned in contractual appointment orders issued by the
Dean, Government Ayurveda College, Osmanabad, from time
to time. The appointment was made on contract basis by the
Dean, Osmanabad at his own level as per the provisions of
G.R. dated 7.9.2011. It is their contention that due to

various litigations in different courts, an informal meeting
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was held between the Secretary, Medical Education and
Drugs Dept. (Shri Sanjay Deshmukh) with the Director,
Directorate of Ayush, Mumbai and held the informal
discussion on the provisions in the G.R. dated 07.09.2011.
As per the outcome of the meeting the office of Directorate of
Ayush, Mumbai issued the letter dated 13.06.2017 to the
Deans of Government Ayurvedic Colleges to follow the
provisions of G.R. dated 07.09.2011. The Dean Government
Ayurveda College, Osmanabad, issued the order dated
02.02.2019 and terminated the services of the applicant as
she is below the age of 62 years and not eligible as per the
provisions of G.R. dated 07.09.2011. It is their contention
that the Dean, Osmanabad, was not following the condition
laid down in the G.R. dated 7.9.2011 despite instructions
given by Directorate of Ayush Office vide letter dated
13.06.2017 and reappointed the applicant on the post of
Associate Professor on contractual basis though the applicant
was not fulfilling the condition No. 4 of the G.R. dated
07.09.2011. Therefore, the office of Directorate of Ayush,
Mumbai has called explanation from Dean, Government

Ayurveda college, Osmanabad vide notice dated 01.02.2019.
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7. Thereafter, the Dean, Government Ayurved College,
Osmanabad issued the order dated 02.02.2019 and cancelled
the contractual order dated 08.01.2019 and terminated the
services of the applicant from the said post w.e.f. 02.02.2019
afternoon. It is their contention that the applicant is not a
regular Government servant nor her services are governed by
the M.C.S. Rules. It is their contention that the applicant was
appointed as Associate Professor in R.A. Poddar Vaidyak
(Ayu) College, Mumbai from 15.06.2013 to 20.02.2014. Itis
their contention that one S.S. Madavi joined at R.A. Poddar
Vaidyak (Ayu) College, Mumbai in the year 2013-14 through
the Commission by nomination. The applicant has made
unnecessary statement against the respondent No. 2 by his

name.

8. It is their contention that the Government took the
decision to fill up the vacant posts of Professor and Associate
Professor on contract basis as a stop-gap arrangement at the
concerned colleges at Dean’s level till regular candidates are
made available from the Commission or from Establishment
Board by DPC on regular promotion and accordingly issued
Government Resolution dated 7.9.2011. It is their contention

that as per the Rules the post of Associate Professor in
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Government Ayurveda Colleges should be filled up by the
Commission by nomination and also by promotion through
the DPC by Establishment Board. As per the Medical
Education and Drugs Department G.R. dated 07.09.2011
Government has laid down procedure to fill up the Professors
posts on contract basis for short span only and it provides
that the appointment orders issued in favour of the Associate
Professor or Professor will not confer any right on them to
claim permanent posting on the said post. It is their
contention that the honorarium of Rs. 40,000/- & 50,000/-
was fixed for Associate Professor and Professor respectively
which are far lesser than even the newly appointed Associate
Professor’s. It is their contention that there is no illegality in
the impugned order. Therefore, they supported the impugned

order and prayed to reject the O.A.

9. It is their further contention that as per clause /
condition No. 4 of the Government Resolution dated 7.9.2011,
the candidates who have completed 62 years and not above
65 years of age are to be appointed on contractual basis on
the post of Professor and Associate Professor. It is their

contention that the applicant does not fulfill the said criteria
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and, therefore, her appointment has been cancelled. On
these grounds the respondents justified the impugned order

and prayed to dismiss the Original Application.

10. I have heard the arguments advanced by Shri S.G.
Kulkarni, learned Advocate holding for Shri Ajay Deshpande,
learned Advocate for the applicant and Shri I.S. Thorat,
learned Presenting Officer for the respondents. I have
perused the application, affidavit, affidavit in reply filed by the
respondents. [ have also perused the documents placed on

record by both the sides.

11. Admittedly, the applicant has passed B.A.M.S. in the
year 2000 from R.T. Ayurveda College, Akola. Admittedly, she
completed her post-graduation i.e. M.D. in Rashashastra from
Govt. Ayurveda College, Nanded in the year 2007. Thereafter,
the applicant served as Lecturer in a private aided Ayurveda
College — Aryangla Ayurveda College, Satara for more than
five years during 21.1.2008 to 14.6.2013. Admittedly, on the
basis of experience acquired by her in teaching she came to
be appointed as Associate Professor in R.A. Podar Govt.
Ayurveda College, Worli, Mumbai from 15.6.2013 to

20.2.2014. Incidentally Vaidya Kuldeep Raj Kohali, who is
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respondent No. 2 now, was working as Dean of R.A. Podar
Govt. Ayurveda College, Worli, Mumbai at that time. As a
candidate selected through Commission joined in her place at
Mumbai, the applicant had to vacate the post. Admittedly,
thereafter, respondent No. 3 published an advertisement for
various posts of Professors and Associate Professors at
Osmanabad. Admittedly, by G.R. dated 7.9.2011 the
Government decided to confer powers to appoint the
Professors and Associate Professors for 364 days with
technical break on contract basis on the respective Deans of
the Govt. Colleges till the appointment of Professors and
Associate Professors on regular basis by nomination or
promotion. Admittedly, the procedure for appointment of the
Professors and Associate Professors on temporary basis has
been laid down in the said G.R. There is no dispute about the
fact that in pursuance of the said G.R. the respondent No. 3
appointed the applicant for the first time in the year 2014 by
following due procedure laid down in the G.R. dated 7.9.2011
and issued the appointment order dated 8.1.2014.
Thereafter, the respondent No. 3 issued the appointment
order of the applicant dated 8.1.2014 for the period of 364

days. Thereafter, she came to be reappointed on contractual
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basis by the respondent No. 3 by order dated 11.9.2015,
21.9.2016, 21.9.2017 and 8.1.2019. Admittedly, the
respondent No. 3 issued the impugned order dated 2.2.2019
and cancelled the appointment order dated 8.1.2019 and

relieved the applicant on the very day.

12. Learned Advocate for the applicant has submitted that
the applicant has been initially appointed by the respondent
No. 3 by following the due procedure laid down in the G.R.
dated 7.9.2011. She is working under the respondent No. 3
since the year 2014. Admittedly, she was appointed for 364
days. Thereafter she was reappointed after giving break as
provided under G.R. Learned Advocate for the applicant has
argued that lastly she was appointed for 364 days by the
order dated 8.1.2017 issued by the respondent No. 3. He has
submitted that Shri Kuldeep Raj Kohali, who is now Director
of AYUSH i.e. respondent No. 2 was working as Dean of the
R.A. Podar Government Ayurveda College, Worli, Mumbai in
the year 2013. Initially the appointment of the applicant was
made on contract basis by the then Dean, Osmanabad at his
own level as per the provisions of G.R. dated 7.9.2011, but
when he took charge of the post of Director Ayush he

misinterpreted the provisions of the G.R. dated 7.9.2011 and
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issued letter to the Deans of the Government Colleges on
13.6.2017 and instructed them not to appoint the candidates
who have not completed age of 62 years. He has submitted
that the respondent No. 2 has misread and misconstrued the
provisions of the G.R. and issued the said communication.
On the basis of the said communication, a notice was issued
to the respondent No. 3 to cancel the impugned order.
Therefore, the respondent No. 3 cancelled the appointment of
the applicant before completing her contractual period. He
has submitted that the G.R. dated 7.9.2011 nowhere provides
minimum age for appointment on the post of Professors and
Associate Professors. Not only this, but the advertisement
issued by the respondent No. 3 prescribes the maximum age
limit of 65 years and it does not provide minimum age for the
appointment on the post of Professor and Associate
Professors. He drew my attention to the contents of the
advertisement, a copy of which is placed on record at page
Nos. 11 to 14 of paper book of the OA. He has submitted that
G.R. dated 7.9.2011 nowhere provides that the candidate
must not be below the age of 62 years old. He has submitted
that the Government took the decision to fill up the post on

contract basis in the interest of patient as number of posts of
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Associate Professors and Professors are vacant. He has
submitted that the object behind the issuance of the G.R. is
to fill up the post on contract basis as the regular
appointments are not made by the Commission by
nomination, as well as, by promotion. He has submitted that
the respondent No. 2 misconstrued the provisions of the G.R.
and issued the communication dated 13.06.2017 on the basis
of the communication issued from him, the respondent No. 3
has passed the impugned order without giving an opportunity
of hearing to the applicant. Hence, she prayed to quash and

set aside the impugned order.

13. Learned Presenting Officer has submitted that the
respondent No. 3 has not considered the provisions of G.R.
dated 7.9.2011 with proper perspective while giving
appointment to the applicant since the year 2014. He has not
followed the procedure laid down in the G.R. He has
submitted that clause No. 4 of the G.R. provides that the
candidates appointed on the contract basis should be of 62
years and he will not get the appointment on completion of 65
years. He has submitted that in view of the said provision the
candidate who crossed the age of 62 years is eligible to get the

appointment. The applicant is below the age of 62 years,
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therefore, she is not eligible. He has submitted that the said
irregularity committed by the respondent No. 3 has been
noticed by the respondent No. 2 and, therefore, the
respondent No. 2, issued the communication dated
13.06.2017 to all Deans of Government Colleges and
informed the concerned to make appointments as per the
provisions of G.R. dated 07.09.2011. He has submitted that
on the basis of the same the respondent No. 3 issued the
impugned order and, therefore, there is no illegality in the

same. Therefore, he has supported the impugned order.

14. On perusal of the record, it reveals that on 7.9.2011 the
Government issued the G.R. and decided to fill the post of
Professors and Associate Professors in the Government
Medical College, Dental College and Ayurveda College on
contract basis in the interest of patient and students. The
powers to make appointment were conferred on the Dean of
the concerned Colleges. The procedure for appointment has
been laid down therein. The provisions of the G.R. are
material and relevant. Therefore, I reproduce the same as

under: -

&R gezdiadier legerdl
QIeTqe5, FABANIN QIEAq, SlHDIT,
Jerepier, 3NFAz a & ABIAENET,
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HBIRIZ OIIHT
derepier foreior a sflwell @ fasiar,
211 [0 BT : PASTHA 950C/T.35. €8/0c/ARar9
FHAIGT, HAZ - $00 032
(@a1ep - (9 AT, 2099.

amEr:  9) oAe [F0E BAID - PASTHA 9509/4.5. 92 /AAar-9 2. 96.6.
2008

?) Sl o107 BHID : PASTA 9909/8.85. 9C2/AAar-9 2. 29. 92.
2008

oIHa [

FERIG Al 3INBZA T SRITA] FASBIBZA IHGAR AT
gigudta enzepler damia, da a 3gds FAFNAENFAAC qEAqTE a AZANM
TIe19 HaTdAIet REF 03 Arcgecell 2aa1d a2 Geadial #1230 Homfpa a faenell
fBa faaria 8% paAgra 33d. & @q @i dar #R aeEdadier gad
B HFEA oNABIT AP, G q 31GAG FFNAENTNE JHETTIAT AGTH
Adler.  Adeha sitéreeiar Fear it el Agea AT qEHld bigaEn
BIRTTE] BIAAIF] BIA :-

9) PR UL BT -1 [AGFEBRAT ETes GHINT 917
JEna A3 QrREelBAAl Jactd I Aal SOl FigEEr A AR
HETAH 834 JUaRAFAIR B A, HEARAA qGAR HHAT TAT BT
3auen ifdreial s@iaErR sAda.  Fgadiel aiEaEdar caa 3rear
RIeRea SiaaR 3AEATR geEdiand] Saisig 3 s3He.

?) AR qezdlal BINA AU-A1 g q FAqefla AFAEneTNT AT
Raa srActe= qai= J&2e2 #AARA SrAAE,

3) TR GERIAlA BT JTT-1 [rgardlar wicnaEl 81 AZRIE &lleptar
SITINBZA (a1 SR ASBIBIA T Tacial QA 3AHGAR 3UEAE FiFaela
3rerar 3§ 8 [Raaran wieniachiadar el 51 3ionae a861 al eienach Jgler. AT
B! AR 3§ [Raziieiae Hs Reanfdiare ge.are ueadie bigerd] dar
AR . 3 AS T (eeHes BIF AT GHT0q IFHAEH ] A
ST Aaeha sitéreiardt 3raa.

¥) gl @R qeadAla apreled SiA-1 IACARNA [Agad] enazd] FneeA 7
gapar 3 3.%. 9 ALl Bruezdial siaca 5 Juacgar el Figad
Bl FIET. WA UERAIA BICRIA AUN-AT [Agarce Aqeld SAARTEN & 9
auidae dealdadl As 3% dar Adle.  aArdl 3Azarid aE! §¢ aw gof
BTz Al / Jl BT qEEAA Ligadigl s e
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®) FR qEEAlalet fegadiane] 3Acaria Aqmasl FrEaAadde difnws
3i8ar a sigaiarel St gaar @20 Jagd AHe.

§) @R uEdladler lagad] Retean 3AzaRIA AlSTaa enaal sue
&l 3 Alge=nal 30n3 T A sifrcidieas 30 FeabRE AFA. d
OIFT THANHA 3 HlFeElal HAIFEE] JFBH UIHBIT BININI THT DRIAAT
& / dar s Sifersiaiar A2 Bl A3,

©) B qEAaT Figad]! daca 3RGAREN BIABISUA JHSal Q3T
THH q SiEraiar Jia] FraHaqa enal. i Sl SAAENADBRE, SAIA
Haella 3Azari= Frgern gagaa 7 3l AAA BTN SEBR JfAeidAiass
i rtellah

<) TR GERAIT 3HEARIH [Qsonad GHF d SiESial aa [aaaarsict
3T QeI A d STaISal-2l QIsiel el AT 31 3Rzariar
SIETEBIIATT GUIAcs Bl B30 AEIABIRE AFIT.

¢) TR UEdadlel figad Sreauemiar &ienaT AlaEuena ieen
Aslfaanehiar @ micrla pder a staaer-ar Qulla affma slare &gl arEd
G 836 FNIN AETB TS HT0ATH FHT AFI.

90) @R ggzdladier frgaa 3AGaARIA fFalHa frgadia] dladiE! 5Eb
2B &IFl. aAa AT qRAlaet BiFA BRI Hienash Aaileigatiz= st
faarzia aar 22 &g,

99) @R qEATIeT [AGFT Q1A AIAHIE 3. §0,000/ - T AFHIIN
QI GIAHIE . 0,000/ - PaB FIALA 33T AIFiet. 51 Ad Aaqeha
Al AAATANE] 8 JIAM-TT AT SFETAGA HITNATT TS,

Ha? onAe il faa fasnona siadlaailRes Hasf . soc/90/aa-93, 3. 99.

0c. 2090 3i5aR RRcen FFAFAR FiatHla BN Ad 318,
FABRICIE AT AT RENGATE AT,

&g/ -
(371, oA, aget)
Ffaa, ABIRIE oIrAT
15. On considering the same, it is crystal clear that for
making the initial appointment on the post of Professor and
Associate Professor on contract basis the concerned Dean has

to adopt the transparent procedure laid down in the clause 4.

Clause 3 of the said G.R. provides that such appointment
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should be made for 364 days or till appointment of the
candidates on regular basis and in any condition no
appointment should be made beyond 364 days. Clause 4 of
the G.R. provides that in case of appointment of candidates
who are already appointed on such post on contract basis,
the procedure as provided in clause 1 should be adopted and
such appointment should be made strictly on merit. Such
appointment of the candidates can be made after the age of
62 years by giving technical break, but on completion of age
of 65 years such candidates will be ineligible for the
appointment on contract basis. In the said G.R. no minimum
age for the appointment of the candidates on contractual
basis has been mentioned. Clause No. 4 relates to the
appointment to be given to the candidates, who are already
appointed on contractual basis and the relevant provision
regarding the age prescribed therein is for such candidates
only. The said provision is not applicable to the concerned
candidates, who desire to be appointed on contractual basis.
But the respondents are misread and misinterpreted the
provision of the clause No. 4 and issued the communication
dated 13.6.2017. On the basis of the directions given by the

respondent No. 2, the respondent No. 3 passed the impugned
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order cancelling the reappointment of the applicant on
contractual basis for the period of 364 days. The respondents
have not considered the provision of G.R. in true spirit and,

therefore, the impugned order came to be passed.

16. The record shows that the respondent No. 3 appointed
the applicant initially in the year 2014 by following due
procedure prescribed in the clause No. 1 of the G.R. dated
7.9.2011.  Thereafter, he reappointed the applicant by
following the provisions prescribed in the G.R. The
respondent No. 3 has lastly issued reappointment order of the
applicant on 8.1.2019, which is in accordance with the
provisions of the said G.R. But he has illegally terminated the
services of the applicant by misinterpreting the G.R.
Therefore, the impugned order dated 2.2.2019 issued by the
respondents is not legal. Hence, it requires to be quashed

and set aside by allowing the Original Application.

17. In view of the discussion in foregoing paragraphs, the
Original Application is allowed and disposed of. The
impugned order dated 2.2.2019 issued by the respondent
No. 3 cancelling reappointment order dated 8.1.2019 of the

applicant on the post of Associate Professor for the period of
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364 days is hereby quashed and set aside. The respondents
are directed to reinstate the applicant forthwith in view of the

reappointment order dated 8.1.2019.

There shall be no order as to costs.

ACTING CHAIRMAN
PLACE : AURANGABAD.

DATE : 4™ SEPTEMBER, 2019.
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