1 O.A. NO. 1084/2019

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 1084 OF 2019

DIST. : AHMEDNAGAR

Ravindra s/o Mohanrao Garje,
Age : 40 years, Occu.:
R/o. Shastri Nagar, Shevgaon,

— — — —
.
.

Tq. Shevgaon, Dist. Ahmednagar. APPLICANT
VERSUS
1. The State of Maharashtra )
Through its Secretary, )
Revenue & Forest Department, )
Mantralaya, Mumbai - 32. )
2. The Collector, )
Collector Office, Ahmednagar, )
Tq. Dist. Ahmednagar. )
3. The Sub Divisional Officer, )
Pathardi Division, Pathardi, )
Tq. Pathardi, Dist. Ahmednagar. )-- RESPONDENTS
APPEARANCE :- Shri Dhananjay Mane, learned

Advocate for the applicant.

Shri N.U. Yadav, learned Presenting
Officer for the respondents.

CORAM : Hon'ble Shri Justice P.R. Bora,
Vice Chairman

DATE : 271 MARCH, 2023
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ORAL-ORDER

1. Heard Shri Dhananjay Mane, learned counsel for the
applicant and Shri N.U. Yadav, learned Presenting Officer for

the respondents.

2. Before adverting to the submissions advanced on behalf of
the applicant and the respondents it is necessary to record

certain facts or the history of the present litigation. It is thus :-

3. The applicant was appointed as a Talathi in the year 1998
more particularly vide order dated 29.4.1998. He was
discharging the duties at village Tisgaon, tq. Pathardi, Dist.
Ahmednagar. The applicant submitted his written resignation
on 1.1.2015. The resignation so submitted by him was
accepted on 2.1.2015. The applicant, however, on 7.1.2015
submitted an application thereby revoking the request for
resignation. The said request was rejected on 19.1.2015. The
applicant against the said order approached this Tribunal by
filing the Original Application No. 493/2015. The application so
filed though was rejected by the Tribunal, liberty was granted to
the applicant to submit a detailed representation/application
praying for reconsideration of his request for withdrawal of his

resignation. The authority concerned reconsidered the request
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for withdrawal of the resignation as was directed by this
Tribunal and passed an order on 31.7.2019 thereby accepting
the request of the applicant by putting certain conditions on the
applicant. The applicant is aggrieved by the very first condition
imposed in the said order whereby the applicant was required to
submit a bond undertaking therein that he will not approach
any Court or Tribunal or Hon’ble High Court etc. with a prayer
for consideration of the period of break as the continuity in
service or will not claim any monetary benefit of the period of
break. [ deem it appropriate to reproduce herein below the
impugned order dated 31.7.2019 and the conditions which were

imposed therein, which read thus:-

“ sutasnafia sitdedt wiearst suor, qrearst aiad i
FHlst 73] arzgesana, ar. arasl, 5. sigAzamz
§2eaet] PHID - 0°K'RC/222 353

fawe - Zrtiena 25 e galagad] FIaa. .

Jige - 9, oI [Ae BHD THAINRE]-90§°,/9033/4.5.
33/9/c FaMET, HAZ §00 032, . 2.92.99%06..

2. 8fl  sR.pAIE, amel  dcudl Jiar 3t fReiad
09/09/2099.

3 3pSleT 3R B, PHIA/3NFRA/09/209%, [fFHim
02/09/2099.

8. AL FHABRIE TOTHPIA AMEBIT, FSHS 3T2mae
FABST Res 351 §93/209% al e fawier &aiw
99/92/209¢.

. 8fl  sR.pAIS, amel  dcidl Jiar 3t fReiad
949/0°/2098.
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§. AL [olcgifeieprl  3igAGHR  AABST A P,
HE/ 3121/ BrEl $31/9(9/209%, [Relias 93.09,2099

@. HBRIE @Ol Aar (fFaatidas) feraA, 99c? A
BPAA $5(8)(C).

epifa/ 32/ 3¢ /2099 qres], Baties 39.00.209¢
3iRer

se3iefl, sl 312.EA.TS, Aampichial dcdl fiEana, asiier e,
qrerdt il &iad dzadia sl erurda daidl aarEr [eia 09.09. 2094 25t
ISHAHT ST PIARIA HGe Bl Sldl. &ldas a1 BlAlciaiesicr 3i_9l &.
aifa/3112211/09/2099 faid 0°.09.209% i@ 8. st aiar AT FGT
HIA e,

AeZ AAAHAT FAFZ BAATT 3. R OA.NT Afed] AFRIE QoNADBIT
Qifdepeer SRIiEaeT, AW SRIMNEE A1dAb5 AFRIE QNHA (3TN
siféeerdl, qrersl) e fawez #es 3ict BAIE $93/209% GR AT Hetl. Hes
3151 BHIDB §93/209% @l fFaia 99.9°.209¢ Al famwict smar, g S,
312, UA. 3751 aial AHAH] AGZ 20 A1 legad] qifeiestdl anar 3 Alge=na &)
8Acicel frolaiEaa gerldar &2iar 31 a2l B 33,

&EAAT 3epdlel G P, Blfd/3I/9CR/2098 fRedias 2€.08.209€
3i5qel 1. [STegIEBR] SIBHGATT (AZHE OlAL) AlAB5 A&l AAUT JHeT
Bld. FIaA . [SAegIEBIR] SFAGATR (AFHE OIFAL) Alet] FABSIT TH P,
FHE/ 3121/ BIl 831/9(9/R09% Bafies 93.09. 2099 3l =is] Pasldet 3p
fa5, S, 15t At} AT B ST FERIAGAR fvle 83 = & !
ZTHIA PeBlAATITA Al BT 3qUTH TTE 3R9T [3eict 3ed, AeE!
Hdaona fagadl qiffimr! “3uf@snafie i@l g siga acusl Aastidier
FHa-Tqi@ AAAA FGZ BENA 3if&HrR e “3uldsnonear ey
(3qUiE) 3sd.  AFR daBlAUua dd fF Raiw 99.92.209¢ A=
leestenigane 8. a1t ] Hiee DA SGaEd [Fa Fada endea FRgAgHr
qlcplcs &0 83, &aEd & a5 Jiar A FamHuld daiaid JiEd. Al
SITIEIBTNBSIT SR 3iaAle SR &g SaIEd Fiar &idl, 317 wasldet
315,

I3l AL ABRIE QoA &SR Jiadl [Raicen faapiena
3IGAFA T Al [GIcEIEDIE] 3iFAGATNT (AZJe oA AleAl HAest &. § 3ieaz
FBlAAGAR acne] Aqaia Fgad qide! “3atasnaie siemrRl e
Aaiiew = amngAr . A5 Jia gatgead a9aq ad, & lrepaiaa #Hl e
3113,

sl adler @d andlar faare &wma Agree @l Aar (faaidae)
fig#, 99ce F:NeT peiA $5($)(F) i 4l 3R.0A. a5 il AFA=
BRIATZAE AAIAL [FEAT 318 ST =Ml HEAd: AAAT I HIIT TSt 315 &l
aRRAized FAFIcaral age neAeD . A5 Al A FA &9 Fadl
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P 3B, FHB AANeB = FQGAR 4. 3. 0HA. T il FeAeT 3 a
oicdle siefler aigar gatgad dua da g ada [eaiw 09.09.209% d &g
gigudazn FSa wienach g1 Adz=n wd geaed siwretiaa sienash FBaa aifta

BT A 35,
Alg/-
(RaGeT HpIT)
Jufasofier sifdasrd,
qrerst siror, qrerst,
3121 q ordT -

9. 8 3R A JAH FiA A Rewmara {aiw 09.09.2099 A
gatigad! daz garR Fguda A FAsld Hlenas aiaa Hucng Al
SITIT/ AL, 322 =T/ al3eeians 3ielal Al ITEBIT ifeepaeps Falda
piciiadl s erafaul srear Fla wietiadidicr siféla s Fadaiaa aie
HITAT AT IFT,

2. TSl @wicnaeia . 3iR.0A. s aid [Awmes Faaug] Biaardl/delraam
31ear 312l Jegl FRACT A G AFEA GATAGH AT B,

3. Fa piciiaghia sl ast Jist Fsof diepdl far @l pa adHATIEaA
THIIGS HIGT B2,

¥ galagadi=n Bal F5 FclAaT bl BiHDBIST B AKH
SIHAATGT AT, dgTepiel 3ileIeprdl 2iad GAITS Peb HlFaeire 3iid J1ee 21,

HE2@l 3R 3T [etias 39 Jet, 209 st Fzl JF/ freriterent Rer

3.
Alg/-
(33T BHBIT)
Jatasiofe 3ifées,
qrst s, qrerst.”
4. It is the precise argument of learned counsel that the

condition no. 1 imposed by the respondents for taking back the
applicant in service is against the constitutional provisions and
also the provisions of the Indian Contract Act. The learned
counsel submitted that since the respondents refused to get

joined the applicant unless he submits the bond containing the
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terms & conditions as mentioned in the impugned order, there
was no other alternative for the applicant except to approach
this Tribunal. The learned counsel invited my attention to rule
46(6) of the Maharashtra Civil Services (Pension) Rules, 1982.

It reads thus :-

“46. Forfeiture of service on resignation

(1)to (5 - - - -

(6) When an order is passed by the appointing authority
allowing a person to be taken him back in service and to
resume duty the order shall be deemed to include the
condonation of interruption in service but the period of
interruption shall not count as qualifying service.”
3. The learned counsel submitted that the impugned order is
contrary to the aforesaid rule. The learned counsel submitted
that in the impugned order the respondents have also stated
that the period from 1.1.2015 till the date of joining of the
applicant on the basis of the order dated 31.7.2019 will be
treated as ‘not on duty’ (s@rifes). The learned counsel
submitted that the applicant is not claiming any benefit of pay
and allowances of the period in which he did not work.
However, the applicant apprehends that if the aforesaid period

is held as break in service, he will be deprived of other benefits

for which he is entitled. The learned counsel further submitted
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that if the impugned order is read as whole along with the
conditions imposed, the applicant will be treated as a fresh
appointee. The learned counsel, in the circumstances, prayed

for setting aside the aforesaid part in the impugned order.

6. The respondents have resisted the contentions raised in
the application, as well as, prayers made therein. The learned
Presenting Officer was fair in submitting that the first condition
has not been happily worded. The learned Presenting Officer,
however, submitted that accepting that the aforesaid condition
was imposed, in fact, no benefit was withdrawn of the applicant
and the applicant did not have any occasion to approach the
Tribunal/Court against the said order for the reason that
nothing adverse was there in the said order. In the
circumstances, according to the learned Presenting Officer, the
applicant should not have apprehended anything against him
and should have joined immediately by executing the bond as

mentioned in the said order.

7. I have considered the submissions advanced on behalf of
the applicant and the State authorities. [ may not indulge in
making discussion as about the procedure to be followed in
accepting or rejecting the resignation tendered by the

Government servant. Now the request of the applicant of taking
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back his resignation has been accepted by the respondents vide
the impugned order. The only issue which falls for my
consideration in the present matter is whether respondents
could have incorporated the aforesaid condition in the said

order, which I have reproduced hereinabove.

8. The condition as has been imposed is apparently illegal
and unsustainable. While allowing the applicant to take back
his resignation no such condition could have been imposed by
the respondents that in respect of the intervening period
between 1.1.2015 till resuming the duties after permitting the
applicant to take back his resignation he will not claim any
relief in respect of the period of break in service from any Court
or from the Hon’ble High Court or from the superior officers or
from the Administrative Tribunal. No person can be deprived
from approaching the Court of law for ventilating his grievance
and for redressal of injustice caused to him. Imposition of such
condition is also against the provisions under the Indian

Contract Act, 1872 and more particularly section 28 thereof.

9. In the order dated 31.7.2019 while allowing the request of
the applicant to take back the resignation submitted by him the
respondent no. 3 has recorded an unambiguous finding that the

resignation was tendered by the applicant for some compelling
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reasons and the request for withdrawal of the said resignation
has been made by him as a result of material change in the
circumstances, which originally compel him to tender the
resignation. The respondent no. 3 has also referred to rule
46(4)(a) of the Maharashtra Civil Services (Pension) Rules, 1982.
Sub clause 4 of rule 46 contains more 3 conditions (b), (c) (d) in
addition to condition (a). Sub-rule 4 of rule 46 provides that the
appointing authority may consider the request of a person who
had earlier resigned his post under Government to take him
back in service in the public interest on the conditions which
are incorporated in sub-clauses (a), (b), (c) and (d). It is thus
evident that except conditions (a), (b), (c) and (d) no other
conditions could have been imposed by respondent no. 3 while

passing the impugned order.

10. The condition no. 1 is also against provision under sub-
rule 6 of rule 46 of the M.C.S. (Pension) Rules, 1982. Above
referred sub-rule 6 provides that, “when an order is passed by
the Government allowing a person to be taken him back in
service and to resume duty, the order shall be deemed to
include the condonation of interruption in service but the period
of interruption shall not count as qualifying service”. The

prohibition imposed in condition no. 1 does have direct nexus
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with the provisions under sub-rule 6 of rule 46. When sub-rule
6 provides that the order passed under sub-rule 4 of rule 46
shall be deemed to include condonation of interruption in
service, the conflicting prohibition has been imposed vide
aforesaid condition no. 1 that the applicant will never insist for

condonation of interruption in service.

11. There is substance in the submission made on behalf of
the applicant that if the interruption in service is not condoned
by the respondents and on the basis of condition no. 1 imposed
in the impugned order, if the applicant also gets bound and
prevented from challenging such decision, great prejudice is
likely to be caused to the applicant. The learned counsel
submitted that the applicant has rendered the services in the
Government for the period of about 16 years till 1.1.2015. If the
interruption in his service is not condoned, the applicant will
lose all of his past service and perhaps may be deprived from
getting the pension on the basis of remaining period of his
service. Rule 47 of the M.C.S. (Pension) Rules, 1982 deal with
the aspect of ‘effect of interruption in service’. Clause 1 of rule
47 speaks that ‘an interruption in the service of a Government
servant entails forfeiture of his past service, except in the

following cases’. Below the said sub-clause, 5 circumstances
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are given. I deem it appropriate to reproduce sub-rule 1 of rule

47 of the M.C.S.(Pension) Rules, 1982, which reads thus:-

12.

“47. Effect of interruption in service

(1) An interruption in the service of a Government servant
entails forfeiture of his past service, except in the following
cases:-

(a) authorized leave of absence;

(b)  unauthorized absence in continuation of
authorized leave of absence so long as the post held
by the absentee is not filled substantively;

(c) suspension, where it is immediately followed by
reinstatement, whether in the same or a different
post, or where the Government servant dies or is
permitted to retire or is retired on attaining the age of
Superannuation while under suspension;

(d) transfer to non-qualifying service in an
establishment under the control of the Government if
such transfer has been ordered by a competent
authority in the public interest;

(e) joining time while on transfer from one post to
another.”

Case of the applicant does not fall within any of the

exceptions noted in rule as above. It is thus evident that if the

interruption in service is not condoned, the past service of the

applicant shall stand forfeited. The learned counsel submitted

that the applicant is not claiming that he shall be paid wages of

the said period from 1.1.2015 to 31.7.2019 or any monetary
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benefit of the said period; the applicant is claiming only
continuity in his service so that his past service also can be

considered for the purpose of pension and pensionary benefits.

13. As I noted hereinabove, while allowing the request of the
applicant to take back his resignation, in the order dated
31.7.2019 respondent no. 3, when has recorded an
unambiguous finding that the resignation was tendered by the
applicant for some compelling reasons and the request for
withdrawal of the said resignation has been made by him as a
result of material change in the circumstances, which originally
compel him to tender the resignation, the respondent no. 3
could not have imposed condition no. 1 in the impugned order
and also could not have held that the period between 1.1.2015
till the date on which the applicant would resume his duties will
be held as break in service for all the purposes. The condition
so imposed and declaration so made in the order is contrary to
the M.C.S. (Pension) Rules, 1982. The impugned order to that

extent, therefore, needs to be quashed and set aside.

14. The next question which falls for my consideration is
about the monetary benefits of the intervening period. As hs

come on record, after the order dated. 31.7.2019 was passed by
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the respondent no. 3 the applicant had promptly approached
the office of Tahsildar, Pathardi on 9.8.2019 and submitted the
joining report. It is the contention of the applicant that he was
asked to comply with the terms and conditions incorporated in
the order dated 31.7.2019 and was told that only thereafter he
will be allowed to resume the duties. Why the applicant was
reluctant to execute the bond as was required in the order dated
31.7.2019 has been elaborately explained by the applicant in
the present Original Application. This Tribunal has recorded a
conclusion hereinabove that it was impermissible for
respondent no. 3 to impose such conditions. In the
circumstances, no blame can be attributed on part of the
applicant, if he was prevented from discharging his duties in the

intervening period.

15. The learned Presenting Officer sought to contend that the
applicant could have resumed the duties by executing the bond
as was required in the order dated 31.7.2019 under protest.
The submission so made by the learned Presenting Officer is
apparently unacceptable. To resume duties under protest
means reserving right to challenge the legality of the conditions
imposed in the impugned order dated 31.7.2019. Having regard

to the nature of conditions so imposed, I am afraid, the
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respondents would have allowed the applicant to resume the
duties under protest. However, the fact remains that in the
entire intervening period the applicant did not discharge the
duties of the post. In such circumstances, it appears to me that
ends of justice would be met if the respondents are directed to
pay 50% of the wages and allowances of the intervening period
i.e. from 9.8.2019 till the date he resumes the duties on the

basis of the present order.

16. For the reasons elaborately discussed hereinabove the

following order is passed :-
ORDER

(i) The declaration made in the order dated 31.7.2019
to the effect that “the period between 1.1.2015 till the
applicant resumes the duties in pursuance of the said
order is held to be dies-non (3wsRifes) for all the purposes”
is quashed and set aside. Similarly out of 4 conditions
mentioned below the said order dated 31.7.2019,
condition No. 1 preventing the applicant from approaching
any Court or Tribunal in respect of his break in service
during the period from 1.1.2015 till resuming duties
pursuant to the order dated 31.7.2019, is also quashed

and set aside.

(ii)) It is clarified that except for the purpose of

continuity in service the applicant shall not be entitled for
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any monetary benefit of the period between 1.1.2015 till
31.7.20109.

(iii) In view of the order dated 31.7.2019 (as modified by
this Tribunal in the present order) the applicant shall
resume the duties within 7 days from the date of
uploading of this order on the official website of this

Tribunal and the respondent no. 3 shall allow to join him.

(iv) The applicant is held entitled for 50% wages and
allowances of the period from 9.8.2019 till the date he
resumes the duties on the basis of the present order. The
respondents shall pay the said arrears within 4 months

from the date of this order.

(v) The Original Application stands allowed in the

aforesaid terms. There shall be no order as to costs.

VICE CHAIRMAN
Place : Aurangabad
Date : 27th March, 2023

ARJ O.A. NO. 1084 OF 2019 (CONTINUITY IN SERVICE)
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