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BEFORE THE MAHARASHTRA STATE ADMINISTRATIVE
TRIBUNAL, MUMBAI BENCH -

ORIGINAL APPLICATION NO. OF 2024
BETWEEN

SHRI. HARESHWAR DATTATRAY DONGRE
APPLICANT

V/S.

STATE OF MAHARASHTRA AND OTHERS
RESPONDENTS

SYNOPSIS AND LIST OF DATES
The Applicant is aggrieved by inaction of the Respondent in
deciding the representation of the application for granting deemed

date of promotion to the post of Assistant Commissioner from

21/08/2019 and also not granting the deemed date of promotion,

23/06/1982 — Date of birth of the Applicant.

07/02/2014 - The Maharashtra Public Service Commission

(MPSC) recommended the Applicant's name




21/08/2014 -

22/08/2014 —

10/09/2016 -

13/06/2018 —

06/03/2019 —

for the post of Social Welfare Officer, Group-B

(Sr. No. 2 in the order).

The Applicant was appointed as Social Welfare
Officer, Group-B, by the Respondent (Sr. No, 2

in the order).

The Applicant joined service as Social Welfare

Officer, Group-B.

The Applicant completed the probation period

of 2 years.

The Respondent wrote to MPSC, requesting the
conduct of Departmental Examinations every

ya&ar.

Final seniority list for the period 01/01/2015 to
01/01/2018 was published, showing the
Applicant’s name at Sr. No. 132 with remarks

as “Probationary.”




28/05/2019 -

06/07/2019 -

01/08/2019 —

Seven officers junior to the Applicant were
promoted to the post of Assistant

Commissioner, Social Welfare.

Correction slip for the promotion order dated

28/05/2019 was issued.

The GAD issued guidelines for the procedure to
be adapted for promotion to State Government

servants/officers,

22/01/2019 and 23/01/2019 — Departmental Examination for July

23/12/2019 -

15/12/2020 —

2015 was held.

MPSC declared the result of the Departmental
Examination for July 2015; the Applicant did

not pass the exam.

The Respondent cancelled the promotion order
dated 28/05/2019 due to non-compliance with

the probation period.




16/12/2020 -

31/03/202] -

26/10/2021 -

17/02/2022 -

16/06/2022 -

Fifteen officers, including juniors to the
Applicant, were promoted to the post of

Assistant Commissioner, Social Welfare.

The GAD issued a common policy for
Departmental  Examinations in  various

departments.

Eight officers, including juniors to the
Applicant, were promoted to the post of

Assistant Commissioner, Social Welfare.

Final seniority list for the period 01/01/2019 to
01/01/2020 was published, showing the

Applicant’s name at Sr. No. 44,

Provisional seniority list for the period
01/01/2020 w 01/01/2021 was published,
showing the Applicant’s junior, Shri R. N.

Devadhe, at Sr. No. 147.




16/05/2023 and 17/05/2023 — The Applicant appeared for the

03/07/2023 -

02/08/2023 -

Departmental Examination-May 2023.

BARTI. Pune, declared the result of the
Departmental Examination-May 2023; the

Applicant was declared passed.

The Respondent issued a GR confirming the

Applicant’s probation period completion.

18/08/2023 and 28/08/2023 — The Applicant submitted

18/09/2023 —

representations to the Respondent requesting
deemed date promotion to the post of Assistant

Commissioner, Social Welfare.

The Commissioner of Social Welfare, Pune,
submitted information to the Respondent for an
appropriate decision on the Applicant's deemed

date promotion,




15/03/2024 -

02/05/2024 -

15/05/2024 —

The Applicant was promoted to the post of
Assistant Commissioner, Social Welfare, with

Sr. No. 1 in the promotion order.

The Applicant submitted a representation

requesting & deemed date promotion from

21/08/2019.

The Commissioner of Social Welfare forwarded
the Applicant’s representation for deemed date

promotion to the Respondent.

Grave injustice and prejudice has been caused to the

Applicant.

Hence this Petition.

PUNE :

DATED : @3 f 1.} 002 4
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STATE OF MAHARASHTRA AND OTHERS
RESPONDENTS

1) DETAILS OF THE APPLICATION :
PARTICULARS OF THE APPLICANT

Shri Hareshwar Dattatray Dongre,

Age — 42 years,

Working as Assistant Commissioner in Social Welfare

Mabharashtra State Pune

Residing at- Flat No.11 Building No.B-1

Dharmveer Society, Bibwewadi

Near Bibwewadi Police Station, Bibwewadi,

Pune —411 037.




Mob No. - 9158933922 /8275394043

-{*""" : ;_',... .L.n.-':}:_:l_:.
E-mail — harsh.dongre@gmail.com xs ol e S e gt
£y Ll :'I‘.L: s e A l-._-_ ::'- 1
Address for service of notice g ! SrAeay T s

Same as above

S,

2)  PARTICULARS OF THE RESPONDENTS : -~ = s
1. State of Maharashtra, S s ZRgE
:';[I&@;:- g k1 - . |
Through Principal Secrelary,
Social Justice & Special Assistance Department,
Mantralaya, Mumbai-400032.
2. Shri. Redhakisan Navnath Devadhe

District Social Welfare Officer,

Zilla Parishad, Pune, , y fe
Yashvantrao Chavan Bhavan, f

=
Dr. Babasaheb Ambedkar Road, ; :x

Camp,

Pune — 411001,

Address for service of notice

Same as above
RESPONDENTS
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3) PARTICULARS OF THE ORDER AGAINST WHICH
THE APPLICATION IS MADE:
DATE

ORDER NO. :
SUBJECT IN BRIEF : DEEMED DATE OF PROMOTION.

The Applicant is aggrieved by inaction of the Respondent in
deciding the representation of the application for granting deemed
date of promotion to the post of Assistant Commissioner from

21/08/2019 and also not granting the deemed date of Promotion,

4) JURISDICTION OF THE TRIBUNAL

The Applicant declares that the subject matter of the order
against which he wants the redressal is within the jurisdiction of the
Tribunal.

5) LIMITATION :

The Applicant further declares that the application is within
the limitation period prescribed in section 21 of the Administrative

Tribunal Act, 1985.




6) FACTS OF THE CASE ;

6.1. The Applicant is a State Government employee and Working
as Assistant Commissioner in Social Welfare Department. The date
of birth of the Applicant is 23/06/1982. The Applicant belongs to
the OBC Category. The Applicant joined the Government service on
22/08/2014 as Social Welfare Officer Group-B.

6.2. The Applicant submitted representation to the Respondent by
letter dated 02/05/2024 wherein it is mentioned that -

- applicant joined service as Social Welfare Officer/,

Group-B within the period on 22/08/2014, as per merit hsltf

o -
o =3

and appointment order applicant’s seniority number is 02. ", =

- According to the condition mentioned in para 2(1) Lh‘&
probation period is for 02 years and dcpartmemaf}
examination be passed. |
- Applicant’s probation period is from 22/08/2014 to
10/09/2016 and probation period completed on 10/09/2016 as

per the Respondent’s order dated 02/08/2023.

- g
E.J{':‘:I.'_- Tk w2
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- Applicant’s ACRs are outstanding and no departmental

enquiry pending or proposed against the applicant.

- From the date of joining of the Applicant the probation

period is of 02 years.

- As per conditions the departmental examination should

be cleared during the probation period but the departmental

examination was not conducted during the probation period
by thP; Respondent.

- Applicant’s juniors were promoted by order dated

28/05/2019, 16/12/2020 and 26/10/2021 and applicant

requested for deemed date of promotion to the post of

Assistant Commissioner Social Welfare from 21/08/2019.

The posts were vacant since 01/01/2019 and applicant had
completed 5 years on 21/08/2019 and therefore seeking deemed date
of 21/08/2019.

Copy of the representation dated 02/05/2024 by which
applicant requested for deemed date promotion are collectively

annexed and marked as Annexure-Al.




6.3. The Applicant’s name was recommended by the Maharashtra
Public Service Commission as Social Welfare Officer Group-B by
letter dated 07/02/2014(Applicant’s name at Sr.No.2 in the order).
Accordingly applicant was appointed as Social Welfare Officer
Group-B by the Respondent by order dated 21/08/2014 (Applicant’s
name at Sr.No.2 in the order),

Copies of the MPSC’s recommendation order dated
07/02/2014 and appointment order dated 21/08/2014 are collectively
annexed and marked as Annexure A2, |
6.4. The Applicant is governed by "the Departmentaf—" i
Examinations for being continued the appointments in the cadre
posts and/or for Promotion to the higher posts in the Departments of
Social Welfare Rules, 1975", These Rules are herein after referred
to as the "Departmental Examination Rules", for the sake of brevity
and convenience. The Applicant is required to pass the departmental
examination within a period of two years from the date of

appointment. The Applicant has to pass departmental examination



for being continued in service, release of increments, and for
promotion to the higher posts in the department.

It is pertinent to note that, in Rule 15 clearly mentioned that,
“The examination shall be held by the Maharashtra Public Service

Commission, once in a year in July on the dates notified by the

Government.”

Copy of the Rules is annexed and marked as Annexure A3.

6.5. The Applicant submitted that as per Rule 15 of the said Rules, it

is mandatory to hold the examination once in a year in July on the

Td/,.‘.a date notified by the Respondent. This Rule has been blatantly
il P | violated by the Respondent.
*"’*."“‘;u.":r,’“ : The Applicant is also craves the leave of this Hon'ble

Tribunal to refer to the Recruitment Rules dated 04/03/1980 for the
post of Social Welfare Officer Class I. As per Rule 3, the persons
holding the Class II post, having not less than 5 years’ service in the
Gazetted post, can be promoted to the post of Social Welfare

Officer, Class I,




Copy of the Social Welfare Officer, Class I, (Directorate of
Social Welfare) Recruitment Rules, 1979 notified on 04/03/1980 is

annexed and marked as Annexure A4,

6.6. The Applicant also craves the leave of this Hon'ble Tribunal to
refer to the General Administration Department’s Circular dated
04/03/1980 by which the instruction/powers to inspect the cases of
deemed date for promotion, wherein it is that-

The list of reasons are mentioned in Appendix-A, if the

deemed date cases arise and the Head of Department to

inspect the points which to be consider for granting cfr";_k ek

1363

deemed date promotion is mentioned in Appendix-B.
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Copy of the General Administration Department’s circular =",

dated 06/06/2002 along with Appendix-A and B are collectively

annexed and marked as Annexure AS,

6.7. The Applicant submits that, the Respondent had informed to the
MPSC by letter dated 13/06/2018 and requested to conduct the
Departmental Examination every year for Group-A and Group-B

officers,

- Ay
S



Copy of letter dated 13/06/2018 by which Respondent had
written letter to conduct departmental examination every year is

annexed and marked as Annexure A®b.

6.8. The Applicant submits that, the Respondent by letter dated
06/03/2019 prepared and published final seniority list for the period
from 01/01/2015 to 01/01/2018 of Social Welfare Officer Group-B

and equallent Cadre.

The Applicant name is shown at Sr.No.132 in the final
seniority list as on 01/01/2015, Sr. No. 132 in the final seniority list
as on 01/01/2017 and Sr. No. 132 in the final seniority list as on

01/01/2018 and remarks written as Probationary.

Copy of the Final seniority list dated 06/03/2019 along-with

Appendix-A are collectively annexed and marked as Annexure-A7.

6.9, The applicant submits that the applicant along with three other
applicants had filed Original Application No. 226 of 2019, seeking

the following relief -
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a) That this Hon'ble Tribunal be pleased to direct tne
Respondents to relax "the Departmental Examinations for
being continued the appointments in the cadre posts and/or
for Promotion to the higher posts in the Departments of
Social Welfare Rules, 1975" in favour of the Applicants and

consider the Applicants for promotion to the post of Social /ﬁﬁz

!

r" ¥
-

1]

=4

Welfare Officer/ Assistant Commissioner, Class I on the ba.spﬁ

|"- |"'_

of their seniority and service record and if found fit 1 Jb%

promoted forthwith and granted all conseguential aeruig;e‘.:'"& '
ST

¥
Ny
N,
'F

benefits.

b) That alternatively this Hon 'ble Tribunal be pleased to declare ta
that the Applicants ave eligible for promotion and direct the
Respondents to consider the Applicants for promotion to the
post of Social Welfare Officer/ Assistant Commissioner, Class
I on the basis of their seniority and service record and if
found fit to be promoted forthwith and granted all

consequential service benefits.
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¢} That this Hon'ble Tribunal be pleased to declare the entire
process of promotion and the meeting of the Departmental
Promotion Committee as illegal and be further pleased io
direct the Respondents to initiate the process of promotion as

per the Circular dated 08/01/2016.

where is admitted and pending for final hearing. All the
applicants have now passed the examination. The Hon’ble Tribunal
has passed an interim order on 28/03/2019, Copy of the interim

order dated 28/03/2019 is annexed and marked 2s Annexure — A8,

6.10. The applicant is relying on the decision of this Hon’ble
Supreme Court in State Of Maharashtra Versus Jagannath Achyut
Karandikar. Copy of the judgement is annexed and marked as

Annexure — A9,

6.11. The Applicant submits that the Respondent had promoted 07

officers to the post of Assistant Commissioner Social Welfare by

order dated 28/05/2019 and correction slip dated 06/07/2019.
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It will be pertinent to note that all these officer were Junior to

the applicants the details are as under —

Social Welfare Officer Group — B Seniority List who were
promoted as Assistant Commissioner on 28" May 2019,

Sr. Officer's Name MPSC Seniority
| No. Selection List Number
No.
1. | Hareshwar D, Dongre 02 132
2. |Devidas G, Nandgaonkar 20 | 146
3. | Piyush R. Chavan 23 . 149
4. | Yogesh S, Patil 24 150 £
5. |RajuH, Yedke 25 151 @
6. | Shivkant N, Chikurte 2 153 B/ e
7. | Sukeshini V Telgote 31 156 "-‘-’,‘:\?{_ P
8. |Stendra V. Aulwar 33 157 W&,

Copy of the promotion order dated 28/05/2019 and
06/07/2019 by which 07 officer are promoted are collectively

annexed and marked as Annexure-A10.

6.12, The applicant submits that, the General Administration

Department’s GR dt. 01/08/2019 issued guidelines for regarding
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procedure to be adapted for promotion to the State Government
Servant / Officer.

Copy of the General Administration Department’s GR dt.
01/08/2019 is annexed and marked as Annexure — All.
6.13. The Applicant submits that, the MPSC had declared
Departmental Examination of July 2015 in Social Welfare
Department by letter dated 23/12/2019, the applicant’s name is at
Sr.No.8 of the list and the applicant did not pass the exam.

It is pertinent to note that, the applicant appeared for
Departmental examination of July 2015 which was held on 22" and

23" January, 2019,

Copy of the MPSC’s letter dated 23/12/2019 along-with list

the result declared is annexed and marked as Annexure-A12.

6.14. The Applicant submits that the applicant completed probation
period of 2 years on 10/09/2016. The applicant further submits that
as the departmental examinations were not held every year, for no

fault on the part of the Applicant is deprived of fundamental right to
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be considered for promotion on the ground that the Applicant has

not passed the departmental examination.

6.15, The Applicant submits that the applicant should not be
penalized for Gavernment's lapse to hold the examination as Rule
15 of the Departmental Examination Rule, even though the Rules
enjoining the Government to hold exam every year, The Applicant
would not exhaust all permissible chances to appear in the

examination and therefore have right to be considered for promotion

and should have been promoted subiect to their passing thé f=) -
il FiTi
|

examination and relaxation in the Rules should be granted in the, /"~
L i E g o : o

favour of the Applicant. The Applicant appeared for Tﬂ?‘gﬁ, E‘";:.i
Departmental Exam conducted by Respondent No. 1, details are as%kfﬁ‘l: f

=

under —

|Sr. | Departmental Exam - |Deparumental |Date of Exam

No. | Opportunity / Chances Exam - year

. |First (After Joining) 2 |July 2014 30/05/2017 and
Years 9 Months 31/05/2017 |
2. | Second (After Joining) 4 | July 2015 22/01/2019 and

I. Years 5 Months 23/01/2019
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3. | Third (After Joining) 8 | May 2023 16/05/2023 and
Years 9 Months 17/05/2023

6.16. The Applicant submits that the Respondent had promoted 7
officers to the post of Assistant Commissioner Social Welfare by
order dated 28/05/2019 but due to non - compliance of 5 vears of
probation: period their promotion order was cancelled by order dated
15/12/2020.

Copy of the order dated 15/12/2020 by which the promotion
order dated 28/05/2019 was cancelled is annexed and marked as

Annexure-Al3.

* ,*%"‘;3 6.17. The Applicant submits that the Respondent had promoted 15
officers to the post of Assistant Commissioner Social Welfare by
order dated 16/12/2020.

It is pertinent to note that Sr.No.02 Shri R. N, Devadhe is
promoted as Assistant Commissioner Social Welfare who is junior
to the applicant (In Seniority list published vide letter dated
06/03/2019 - Annexure — A6) as the applicant’s name at Seniority

No. 132 and Shri Devadhe’s Seniority No.133, And (In Seniority
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list published vide letter dated 17/02/2022-Annexure-Al14) as the
applicant’s name at Seniority No. 44 and Shri Devadhe’s Seniority

No.45.

Copy of the promotion order dated 16/12/2020 by which 13

officer are promoted is annexed and marked as Annexure-Al4.

6.18. The Applicant submits that, the General Administration
Department’s GR dated 31/03/2021 issued common policy for
Departmental Examination in various department.

Copy of the General Administration Department’s GR dated
31/03/2021 by which common policy for Departmental Examinaliun;ﬁff :

e

in various department is Annexed and marked as Annexure-AlS. sJﬁ [ :I

< ="|":‘.Ii

Lo
6.19. The Applicant submits that the Respondent had promoted {]3'%:"5}-@.-_:; ¥

officers to the post of Assistant Commissioner Social Welfare by s

order dated 26/10/2021.
Copy of the promotion order dated 26/10/2021 by which 08

officer are promoted i§ annexed and marked as Annexure-Al6.
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6.20. The Applicant submits that, the Respondent by letter dated
17/02/2022 prepared and published final seniority list as for the
period from 01/01/2019 to 01/01/2020 of Social Welfare Officer
Group-B and equivalent Cadre. The Applicant name is shown at
Sr.No.44 in‘the in the final seniority list as on 01/01/2019.

Copy of the Final seniority list dated 17/02/2022 along-with

Appendix-A are collectively annexed and marked as Annexure-

Al7.

6.21, The Applicant submits that, the Respondent by letter dated
16/06/2022 prepared and published provisional seniority list as for
the period from 01/01/2020 to 01/01/2021 of Assistant
Commissioner Social Welfare and equivalent Cadre. The
Applicant’s junior Shri. Devadhe who had been promoted vide
16/12/2020°s promotion order and his name is shown at Sr.No.147,
Copy of the provisional seniority list dated 16/06/2022 along-
with Appendix-A are collectively annexed and marked as

Annexure-AlS.
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6.22. The Applicant submits that, the Doctor Babasaheb Ambedkar
Research and Training Institution, Pune (BARTI) had declared the
Departmental Examination-May 2023 in Social Welfare Department
by letter dated 03/07/2023, the applicant’s name at Sr.No.10 of the
list wherein it is mentioned that the applicant was declared passed.
Copy of the BARTI Pune’s letter dated 03/07/2023 along-

with list by which result declared are collectively annexed and

marked as Annexure-Al19.

period on 10/09/2016. “a‘"%‘“gm
Copy of the GR dated 02/08/2023 of completion of the

probation period iz annexed and marked as Annexure-A20.

6.24. The Applicant submitted representations to the Respondent
by letter dated 18/08/2023 and dated 28/08/2023 requesting deemed

date -
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- Applicant joined service as Social Welfare Officer Group-B
within the period on 22/08/2014, as per merit list and
appointment order applicant’s seniority number is 02.

- According to the condition mentioned in para 2 (1) the
probation period is for 02 years and departmental
examination be passed.

- Applicant’s probation period is from 22/08/2014 to
10/09/2016 and probation period completed on 10/09/2016 as
per the Respondent’s order dated 02/08/2023.

- Applicant’s ACRs are excellent and no departmental
enquiry pending or proposed against the applicant.

- From the date of joining of the Applicant the probation
period is of 02 vears till today promotion not given,

- As per conditions the departmental examination should be
cleared during the probation period but the departmental
examination not conducted during the probation period by the
Respondent,

- Applicant’s juniors were promoted by order dated

16/12/2020 and 26/10/2021,
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- Applicant requested for deemed date promotion to the post
of Assistant Commissioner Social Welfare.
Copies of the representation dated 18/08/2023 and dated

28/08/2023 by which applicant requested for deemed date

promotion are collectively annexed and marked as Annexure-A21.

6.25. The Applicant submits that the Commissioner of Social
Welfare Pune submitted information to the Respondent by letter

dated 18/09/2023 for appropriate decision -

- The appointment made as per the merit list submitted

by the MPSC.

Group-A to Social Welfare Officer Group-B who cleared /

passed the departmental examination.
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- Departmental Examination conducted by Doctor
Babasaheb Ambedkar Research and Training Institution,
Pune (BARTI) in the month of May,2023 and result declared
on 03/07/2023 and 07 Social Welfare Officer Group-B
including applicant passed the Departmental Examination.
And accordingly as per seniority the promotion to the post of
Assistant Commissioner is given.

Copy of the letter dated 18/09/2024 by which Commissioner

submitted report is annexed and marked as Annexure-A22.

6.26. The Applicant submits that the Respondent had promoted the
applicant to the post of Assistant Commissioner Social Welfare by

order dated 15/03/2024. (Applicant’'s name is at Sr.No.l of the

ol ) ;
09 A promotion order)

Copy of the order dated 15/03/2024 by which applicant is

promoted is annexed and marked as Annexure-A23.

6.27. The Applicant submits that the Commissioner of Social
Welfare Pune submitted forwarded the representations to the

Respondent by letter dated 15/05/2024 wherein it is mentioned that-
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- the applicant joined service on 22/08/2014 as Social Welfare
Officer Group-B and during the probation period the departmental
examination was not conducted and the opportunity and chances to
appear for departmental exam not made available to the applicant

and bypassing the applicant his juniors are promoted.

- The Applicant name is shown at Sr.No.132 in the in the
final seniority list as on 01/01/2015 after the name of 131 Shri
Korgantivar and applicant’s name is at Sr. No. 132 and below
the name of applicant at Sr.Ne.133 Shri Radhakisan
Devadhe’s name mentioned, Also the juniors of the applicant

Sr. No. 133, 134, 135 and 137 to 160 are promoted.

- The Assistant Commissioner Group-A promotional |

post is vacant and the applicant has completed 5 years’

service as Social Welfare Officer Group-B on 21/08/2019
and requested for to take action on the proposal of deemed

date promotion on 21/08/2019.
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Copy of the letter dated 15/05/2024 of Commissioner of Social
Welfare Pune Government take action on the proposal of deemed

from 21/08/2019 is annexed and marked as Annexure-A24,

6.28. The applicant crave leave of the Hon'ble Tribunal to refer to
the Seniority List of Assistant Commissioner and equivalent Group-
A post for the period from 01/01/2000 to 01/01/2021. The junior of
the applicant Shri Radhakisan Navnath Devadhe is placed at Serial
No. 147 and date of Seniority assigned to him is 17/12/2020. The
applicant is seeking placement above Shri. Radhakisan Navnath
Devadhe at serial number [46-A and below Shri. Pravin R.

Korgantivar.

Copy of the Provisional Seniority List dated 16/06/2022 is

annexed and marked as Annexure A2S,

6.29. The applicant says and submits that the applicant was given
the additional charge of the post of Assistant Commissioner. The

details are as under —

Sr. | From To | Total Duration
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No.
1. [29/12/2016 19/05/2017 5 Months
2. | 19/05/2017 23/11/2017 10 Months
3. [27/11/2018 20/02/2020 1 Year 3 Months
4. | 10/12/2020 27/11/2022 1 Year 3 Months
Copy of the document is annexed and marked as Annexure —
A26.

6.30. The Applicant is seeking deemed date of promotion to the post

of Assistant Commissioner from 21/08/2019. The Applicant is

approaching this Hon'ble Tribunal on the following grounds - ::\h

' !':u_.

another- Lz| @

6.30.1. The Respondent's failure to conduct the mandatory i
departmental examinations as prescribed under Rule 15 has
deprived the Applicant of his right to be considered for

promotion, causing grave injustice.
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6.30.2. The promotion of officers junior to the Applicant
despite the Applicant being senior in the merit list and final
seniority list demonstrates arbitrary and discriminatory action

by the Respondent.

6.30.3. The Respondent’s delay in conducting the departmental
examinations within the stipulated time has resulted in a denial
of career advancement for the Applicant, through no fault of

their own.

6.30.4. The Applicant, having completed the required
probation period on 10/09/2016 and five years of service as of
21/08/2019 and the Juniors were promote on 21/08/2019, is
entitled to deemed date promotion, which has been unjustly

denied.

6.30.5. The Respondent has viclated the principles of natural
justice by not taking timely action on the Applicant's
representations dated 18/08/2023, 28/08/2023, and 02/05/2024,

despite the Applicant fulfilling all conditions for promotion.
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6.30.6. Bypassing of the Applicant's seniority for promotion,
while juniors have been promoted, is a clear breach of service
rules and established legal precedents, causing irreparable

damage to the Applicant's carcer.

6.30.7. The Respondent has [ailed to adhere to the General
Administration Department’s circulars and guidelines dated
01/08/2019, which mandate promotions to be granted based on

service seniority.

6.30.8. The Applicant is being penalized for the Respondent's
lapses, as the departmental examination was not conducted
during the probation period. This failure has directly impacted
the Applicant's right to fair consideration for promotion. The

Govemnment cannot take advantage of its own wrong.

6.30.9. The promotion of the Applicant’s junior, Shri R.N.
Devadhe, despite his lower position in the seniority list,
highlights the arbitrary actions of the Respondent, warranting

intervention by this Hon'ble Tribunal.
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6.30.10, The Respondent’s inaction on the Commissioner of
Social Welfare’s recommendation dated 15/05/2024, which
supported the Applicant’s claim for deemed date promotion,

further exacerbates the prejudice caused to the Applicant.

6.30.11. The Respondent failed to conduct the departmental
examinations during the Applicant’s probation period, contrary
to Rule 15, depriving the Applicant of the opportunity to fulfil

the conditions required for timely promotion.

6.30.12, Despite the Applicant's ACRs being excellent and no
departmental enquiry pending, the Respondent has
unjustifiably delayed considering the Applicant for promotion,

causing damage to his career prospects.

6.30.13. The promotion of juniars to the Applicant, such as
Shri R. N. Devadhe, despite their lower seniority, is arbitrary,

discriminatory and violates established service rules.

6.30.14. The Respondent hes ignored the recommendations of

the Commissioner of Social Welfare Pune, dated 15/05/2024,
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which explicitly supported the Applicant’s claim for deemed

date promotion effective from 21/08/2019.

6.30.15. The Respondent's inaction in addressing the
Applicant'’s grievance and representations violates the
principles of natural justice, causing unwarranted hardship and

delay in granting rightful reliel.

Grave injustice and prejudice has been caused to the

Applicants.
Hence this petition.

7)  DETAILS OF THE REMEDIES EXHAUSTED :

The Applicants says that there is no statutory remedy A

available to the Applicants, under the Service Rules. Therefore,

excepl this application, there is no other alternative and efficacious

remedy available to the Applicants herein,

8) MATTER NOT PREVIOUSLY FILED OR PENDING

WITH ANY OTHER COURT :
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The Applicants further declares that he has not previously
filed any application regarding the matter except those which are
mentioned in this original application in respect of this application
been made before any Court of law or any other authority or any

bench of Tribunal.

'0y . RELIEF SOUGHT :

In view of the facts mentioned in paragraph (6) above

Applicants pray for the following relief :

d)That this Hon’ble Tribunal be pleased to direct the
Respondent to grant deemed date of promotion to the
Applicant to the post of Assistant Commissioner, Social
Welfare, with effect from 21/08/2019, / 17/12/2020, along
with all consequential service benefits, including arrears of
pay, proper placement in seniority above Respondent no. 2 in

the cadre of Assistant Commissioner and increments.

e) That such orders as justice and convenience may demand

from time to time be passed in favour of the Applicants.
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10) INTERIM RELIEF IF ANY PRAYED FOR :

a) That this matter be decided at the stage of admission as it is

governed by the decision

11} PARTICULARS OF THE POSTAL ORDER : i7" &

1) Numberof the Postal Order  : **.. '5;;;.:.,:'1.:1-55_’:“
ve e TRE AL NN
2)  Amount of the Postal Order Rs, 50/- ) 8
3)  Name of the Post Office :  Pune
4)  Date of the Postal Order
12) LIST OF ENCLOSURES : AS PER INDEX
ABOVE. & P
gt 8 e
i A
: o A,p'ﬁj,l_i_
(ADVOCATE THE APPLICANTS)
AM MAHAJAN) - ..
PUNE NOE D

DATED :



VERIFICATION
I, Shri Hareshwar Dattatray Dongre, Age — 42 years, Working

as Assistant Commissioner in Social Welfare, Maharashtra State
Pune, Residing at- Flat No.1l1 Building No.B-1,Dharmveer
Society, Bibwewadi, WNear Bibwewadi Police Station,
Bibwewadi, Pune — 411 037. Applicant as stated in the title of the

Original application, do hereby verify thal the contents of

paragraph nos. 1 to 6, of the original application are true to my
: -'mp:.-gm_: nersonal knowledge and that the contents of paragraph nos. 7, 10,
11, 12 being grounds and prayers are believed to be true on legal

advice and that | have not suppressed any material facts.
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3 - sy  pecrultment Rule f{or the post of 3 ke }
; : Sgciﬁl ;!alrgrgln Ffic;r, G%n:g-! in =
. the Backwar mags wing o a
£ QNNE"URE "AL' Directorate of Social Welfars, 5 l
¥ Maharashtra Stpte, Pune-
Framing ef Faeruﬁmant Fulg== : :

goOvInMMIINT OF MAHARASHTRA .
gocial Welfara,” Cultnrsl AfRirg,
gports amd Tenviism Dopartment :
Pesolution »o., BLE-10V fE?ﬁﬁ??DiV. B

Muntralava annoxo, Nombay-32, 2
. patady B Maenhy (000, gl mU_v
THAD ¢ " Laltorg Mo, Y3(a)(xxv)/ashii/p-vr, Anted tha 9Lh
Pebrmimry 1000 g dated the 3rd March, 1980

from the Maharnshtra Publig Service Commission,Rumbay.

REOIUTION ;=. fGoverrment ls olensed to approve the acoompanying .
fecruitment Pule for the posts of Secial Welfarae Officer (Class-Q@)
ir whe seale of M, 680-L0-1000-50-1250 in the Buckward Class wWing
of the Dirsctorate of fHocial Welfare; Maharashtra ‘State; wtr?ﬂ.'

h 1
ST ST T il S
.

; The Nirector, Covernment Printing amd Stationary, Bombay

should be requested to publish the accompanying notification in

the Government Gazette (Ordinary) part-IV and forward 50 spare nop‘.lli-s
{f the notification to the Nirector of Su-ziﬁ:‘.'l Welfare, Maharashtra
tate; Pune and 100 Spure coples to this Departmant. ; _
I . Dy order and in the name of the rovermnor of Maharashtra.

, L i
o w, #. Pikshit )
Under Sceretary to Qﬂvarmunt,

||I1-'_

- =

o

- 1 0 T "
he PNirector of Fouinl Wolfnre, Maharashim gtate, Dune, |
he Divisional Sccial welfare 61"[’10:::*, Rombay _Pun_ar’Hagpurf -
Urﬂngﬂhﬂd. i . ° by T IELTL e |

‘hy pcecountant Qeneral, “aharashtra-I, Bombay. e s ‘

fhe Acoountant reneral, Maharashtra-II, Nagpur,. =

he Pay and Accounts Officer, Bombay. : e )
e Pesident pudit Officer, Hombay. _ , . ¢
he General ndministratlon napaptmant{Nesk=XII). - 2, \
he Law and Judleimry Department (nosk-B). ¥ i
he Secretary, Maharashtra Subllc gervice Commisaion
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SR T B 1 S ]

Soclal welfare, Cultural Affalrs,
.04 Aports and Tourism Demrtmant,
Mantralaya Annexe, Enmbu}r-ll-uﬁ 032.

, . Dated tha Lth March, 1980
S s T AT
LH %?r_isuitllt*'ﬂ Me, ECF-W??KE?E’E?KD—-IV- In exarﬂ‘.:..te of the powers
1 conferred by the nrmriso tn u“tiF;La 3{.‘Jghqf',’[j;hg Constitution
of Indinm, .the anvernnr ef. Maharashira ia -"hai'ebr Pleased to
: make the, I‘nllauing rulas. rogulating the .raumitmant to ithe' !
i poat of Eﬂciﬂl WelfT e Officar:. CJ.ESE-IH 1:5 'the Diractorate
of Gﬂﬂiﬂl Wolfnro, Mahnrashten ﬂbqta, Punu| undur the Soelal
1 HElfnre, Cul tursl ﬁff‘lif‘a. Snorts . and'g‘uurism ]}apartmgnt N
: the Governmunt of Maharashtra, nAmEly: Wit et il
: ) FF Thesa rules may be ealled.tha: focianl i Welfars Off lcar,
- _ Class~-I (Directerats uy Secial Welfare) Reeruitnent- Pules, ¢
v 1’9?9. : iey Tapad 1 - . -:1
; 2. In these rules, unless the context requires otherwise,- (@
' < (a) " Gommizsion" means the Maharashtra Mublie
aeryice iuuur-j wlong ’ ; 2 o
¥ la vl ns - gais s 11 3 i
y ' (B) " degreen means a dngree ol 1tn+-utcry, ’
; University; . ' ' o
(ex ﬂirecbnrqte" means ‘the Directorate of -t
Social Welfare; ;
(d) " Govermment" means the fovermment of Maharashtra, .
(8). " recognised institution" means an ingtitution
- recﬂs’ﬂ% d by Govermment of Maharashtra;
' (f) » gocial we“ fare, Cultural Affairs, Sports and
*  Tourism Cepartment” means the Socis) Welfare,
Cultural Affairs, Snorts and Tnurﬂ.am nepartnant
- of fiovernment. I- . ¢ ,
'3.. Appointmunt bo tha poub of ,a. 1u.1 T-ful.f‘nr& Grficw, : &
" Class~T in the Nirectorate of Soeial Lrelrare under thu _.f; X
gocinl wnl[nru, Culturnl hr[‘n‘!rn, Huurtu_ and ‘Ijﬂurinm Depurtment
uhi L bu made, aithilr-— I IR Rt (O DR I v o
(n) Ty nromotion rnnrn mumgm pera"ana humm]; tha
follewing Class-IT posle Lir Uio Buchward € soo Hlng vl the _
Directornbe of Suelnl Welfaro, having not less than yuupn \
JBurviee in thg azetted poat 1 =
(1) special Offlcer (Removal of Untouchability)
(2) Fesearch 0fflcer,
(3) Lecturer (M.G.T.T. & T.0. T:i
(L) Mousu Mngter,
(5) Soclal welfare Oftficer/I'ribnl welisro D[‘:I"icrq-
5 Hoakul Innpagtor,
ggj Placuhent Dricer, - ‘
4)

fivuedal O fieer (tovt. af India Sehoelarship).
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(1) ara val Inan than 23 vaarg of A, and

J unlaas nlready 1n rhﬂlsnrv1¢q af tha fovt,
are not more than 35 yoars of agni gnd,

f (11 nossesa n Asgraa in -rts,'ﬂc1qnn¥, ﬂumﬁernﬂ,

:y or Taw In at Ieast the =acend Mleass of 5
s Statutory T*ﬁivﬂ'r-uﬂ.'.“ and; 7 ahdlotlal) vl.':.l;t. P. ald--

J/ i hy nominalinn fram amenzat tha cand tintns W oo-

{111). nosgess two vesrs nost nrnﬂunth Hin]nmq or
_ﬂPrr n 1n 40d1a7 work ar Rooial ‘Walfapa
Administratian of n rncaqniaad Tmivaraity
or Tnstitutd or sneont clnss nost eraduate
inlemn or deerarr in 20 Lol vork or Aocial
uel fara Admindatrotlon of a reconenised

Imivergity,
orovided that, the unper aee limit nay

by rolaxad Ly fovormment on the Tocommondg=. -
tien of the fommisalon in favour of ﬂﬂﬂdiﬂﬂtﬂa Y

nogaganing excantional ﬂﬂnliflcntiﬂﬂn or
uxnnrlonan or Loth,
J B 4
lruviﬂnﬂ furbhar that mraferance mav,
y be ziven Lo candindeton whe, -

{n) bve ndninlubratlive oxnnrioncs in
Aoclal Wel fara Donartment or who have ernerience

-in a ruswongible caoacity in a flold of Social
Wigl fare or Rackward Mlass wWelfare or bath: op
(b) have made dnecial contribution to Social

Welfare including Rackward Classg wal fare which ecan
' be substantiated by evidence,
L, Notwithstanding anything contained in 5uh—clauua (11)
of olausg (b) eof ruje A, 1if at anvy staga of selnction, tha -
Commisslon 15 of the oninfon that sufficiapt rumher of ecandle
dates nossessing tha raauiriste higher basic academic auali-
fieations are not awvailable to 111 ur arv vecancles regemed
1or candsinbes belenging to tha Scheduled Castes, fSchefuled
Tribes, Denctifled Tribes or “nmadic +ribas. the=n the Momni-

asion wny, in the mnttar of such selection, relax the clasg

in the degree set out tha‘r'r-!‘ln, and select sultabla ecsndidates
helonglng to such flast~s or Tribes to fill un such vacancies,
5 ‘A norson armointod to the nost by ﬁﬂhiﬂntiur ghnll bq
made in the ratio of J:?.

A persons annolnted to the nost by nﬂm1natioq shall be

6,
alt vrubablon for a oaplod of Lwo yagpa,

—
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or hy nUN1nnt1nn. ghnl, _hn runu1“nﬂ to naun. thn ﬁﬂﬂqrtmnhtql L
Wxaminat1nn nnd tha examinations in Hindd nnd Marathi necorl-

ing to the nrmgcrihed rules, unless he hasialrandy nagsed .or .
has been axxmoted from nﬁsqinﬂ such uxﬂmﬁnatiu?a : ; : )

Y JLLE LI - SRR L . ]
: Ry order, anﬁuin thn nqmﬂ - ﬁhn tovernor cf Vahargshtra,
' i |
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. L5 Fos, I -
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by G e o5 A e

e s ot et tn g Dikshit )
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S iR > . a’\
_ ) ey
neviegsd conmnon rearuitasny rule fox the posts nr-ﬁuului Walfars "

| pffigers and Areax Orgsnisars, Tribal Hslfare ip thoe Ososfal State -
Bervics, Clasp IIy under the dontrol of the Boaisml Wslfare Department, .

(1T LIT}

ApEulntnent to the poats ahnll ho pady either (4) by premetien of
gultabla nonegnestted offiners of the Hoalel Welfnre Departmmé
or (B) by nomination’ from among sandidates who =-= .

(%) ars not lssm than 29 years and, unless ollraady in the
sarvice-of the Uovernnsnt of Hoharashtra, not more than
3B years of nge ¢ :

{(8) hava tﬁ%dugh}knwwlnﬂg& of Marothij and

(&) {umau a degraz of n rocosnised University, if thoy baleng
o the Packwyard Ulaasws, nand a dagroe {n Sodinl Wolfare
dolonans or foeinl Work ef a resognlsed Univomsity or
Instituts, otherwinej

“FProvlded that prefoarenue will bs glven to cendidates posssasing
any or all of the folloving ndditlonal qusliffcations nanmaly 1=

1) experiaueces of aduinigtration or soolal marviso j and ;;
2) the Diploma of the Tnta Innkituts eof Bocolnl Zalémces or thay
Diplomn in Boolgl Work of the Caloutts Unitgrnltr or the :
| HeAs dagran in Beglal YWork of the Hahernje Bayajirmo Univesm
_ glty of Parpoda or Delll Hnivcrallg'ur the ,A, degraee ino
b Labour and 8oalal Welfars of the Fatna Universityg

]

Provided furthor that the vpper aga_liw&t mny be ralaxed Iin
favour of cnndidates with good qualificatiohs end/or exporienss,

7 - Vnearulas in the posts shall, =s far mn;may, be possible, bs
\ f1lled azcerding to tho following rativ numely .

A et by nommataony '

(2) =0t h{ neats preaotien from amm tﬁe non=-garetted ersoutivr
stelf of the booinl Wellare Departmonty and

(2) mF by prumutluﬁ fromn smong thq non-gagattad minlsterial =2
staff of the Spelal Helfare Deparimant .

3. Cnndidatee mppointed nemination shailt be en probation for
two yenrs, ' ' i

A Candf.dntas, whethor appeinted by promotion or nomination, will
ha regquirad to pnes departmental anad 1nnguaga axaninatlione

: nacnrging to the presoribad rules; unlass thoy have alroady passod
nuoh araminations, - '

trt
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Litrdtew maaw LWL IR puﬁtﬁ‘bﬂf
Hoelnl Ya1farn Offivary ubd Arem
gl . Urganizers, Tribgl Welfarae,
i :

GOVRRRNZT OF yamanAgiiTRA - 9.3 J,"f:
Edducation ang BOE1RL Wel Farn Departmant, -
-7

£
§)
o

\
\

: flosolution yp, ECE 1360 ’
. E;uhlrnlnrn ﬁnnatn, .
. Bambay, 1ath Pacendar; 1951! e

i i e -

LA 1
HBAD Qovertmant Resolution, Labour ang Sociel kelfare o
Departament, Hy, B3R/1088/1094D, dated the 24th Appiy 10857,

Governnent Resolution, Labour ana Soctal Walfars Departnaont,
o« BOR 2O67=0, datad thy 1th January 1838

'Gnrirnuunt Husglufiun Lahour end Boglnl Wollnre Dapartmont,
lo. BCB 1368-D, datod the Gth January 1007y

Lottor nnAq unof{foiny Fefaranco from tha Dirmetar

of Boelal
Wnlfﬂruf thnraahtr&{ Skate
19 9

Foonmy Ne, YI/8R/aN3am0,
dated tho 22nd Juna 1960 end 19th dugest 1ok raaprctivaly,
Inttar fromthe Anoaritney thnrashtri Fublis Oarvice
Commigaton

| Soidary Nos 78(0) (zedl)why fatey tha 1nt
[ Deoenber, iﬁﬁl- ' .

Eg LETOLL $

o In supergession or the ordors tsmued iin Unvernment Resplutien
¢ babour aug Ggogag Hellare Departnang Re, BUB41065/10Balve dated the
4] Eaﬂd_yith Goyornmant Henslukion, fabon: and feeisl

_ 2807-l1p dabed the Ath Janunry 1069, ang
in Oovernnent Resolution, Labdue an Boainl Helfare Dﬁpnrtnﬂh{
dated the @t Jonusry 1860, Govarnment 1 pleased to
RCcompanying revisaq dommen reuruitmant rule for
the post of Oooial Halfare 0Lfl9nra and Apreas Organisavn, Trival
walrnrfi 1o the Ganeral Stata

Garviag, Classy 1T, andep the
aontrol of the goclel Welfarn Dapartnent, -

| ;
ﬁ! a The roviand rmile adhould Ealen

#ffoat from thi.dqtu of these
' ordars,

K By vrder end it tho nine of the Udvornor or Muh&rtthtra-
& : i
.|F

o 8d/=  (#.p, ClUitaLa) ,
“Asniatont Baoratnry -ty Goyernment,
g B e ) b
To

.;:E: oy I]i:
PR e

i oy

(LS A Nireator of 0018l Welf hre, Maharss), ira Byntsy loooa,
Tt I B S T R % s g H T

-
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ST TR T Weere ufers - = wefter 8 feremoe e el & wid! g
T ST FEE Pt v SRaT e & meier sfersierer HoRt fvaRt ane
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ANNEXURE- _ @ 1-0

IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, MUMBAI

ORIGINAL APPLICATION NO.226 of 2019

P.L. Khairnar & Ors. «-Applicants.
Versus
The State of Maharashtra & Ors. . RESpOndents.

Smt. Punam Mahajan, the learned Advocate for the Applicants.

Ms. 5.P. Manchekar, the learned Chlef Presenting Officer for the Respondents.
CORAM : Justice Shri A.H. Joshi, Chairman

DATE 28.03.2019.

ORDER

2, Heard Smt. Punam Mahajan, the learned Advocate for the Applicants and Ms. 5.P.
Manchekar, the |learned Chief Presenting Officer for the Respondents.

2. Learned Advocate Smt. Punam Mahajan for the Applicants prays for leave to amend

to incorporate certain averments.

3. Leave to amend as prayed for (s granted. Amendment be carried forthwith.
4, Issue natice before admission returnable on 25.04.2019.
5 Tribunal may take the case for final disposal at this stage and separate notice for

final disposal shall not be issued.

b. Applicant Is authorized and directed to serve on Respondents intimation/natice of
date of hearing duly authenticated by Registry, along with complete paper book of 0.A..
Respondents are put to notice that the case would be taken up for final disposal at the

stage of admission hearing.

7. This Intimation/notice is ordered under Rule 11 of the Maharashtra Administrative
Tribunal (Procedure} Rules, 1988, and the guestions such as limitation and alternate

remedy are kept open.

8. The service may be done by Hand delivery, speed post, courier and
acknowledgement be obtained and produced along with affidavit of compliance In the
Registry within one week. Applicant is directed to file Affidavit of compliance and notice.



1O\

9. In case notice Is not collected within three days or service report on affidavit Is not
filed 3 days before retumnable date, Original Application shall stand dismissed without
reference to Tribunal and papers be consigned to record,

10.  5.0.to0 25.04.2019.

11. Promotlons, if any, granted shall be subject to outcome of O.A.. The appointees be
put to notice by appointing authority accordingly.

12, Steno copy and Hamdast Is allowed to leamed C.P.O,
13, lLearned C.P.C. is directed to communicate this order to the Respondents.
Sd/

~TAH. Jo shl. 5 ﬂl

Chalrman

prie

CAPAN20051 3 MARIZB0N DA 2612 doe
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ANNEXUORE- A 9

STATE OF MAHARASHTAA V. JAGANNATH ACHYUT KARANDIEA, 393

1989 Snpp (1) Snpreme Conrt Cases 393
(Berore K. N. Sivox aNp K. Jacanwataa Sxerry, J1)

STATE OF MAHARASHTRA - Appellant ;
?‘erm

JAGANNATH ACHYUT KARANDIKAR .« Respondent.
Civil Appeals Nos. 3037-338 of 1984, decided on March 8, 1989

Service Law — Seniority and promotion — Lowering of Seniority in
promotional post of Soperintendents becanse of late pessing of departmental
examination for promotion — Incumbents shonld not be penalised for Govern-
ment’s lapse to hold the examination in certain years thongh roles enmjoining
government to hold examination every year — Those who conld not exhaunst ali
permissible chances to appear in the examination, had a right to be considered
for the promotion — They shonld have been promoted mﬂml to their passing
the examination mt the earliest opportonity nnder the rnles — Relaxation in
roles should have been granted In their favour — Roles shonld be harmoniously
constrned to remove the hardship — Maharashtra Government Snbordinate
Service Roles, 1962, Rnles 1 to 5 — Constiintion of India, Arficles 14 and 16

Service Law — Generally — Making emplovees to soffer adversely for
the defanlt or lapse on the part of the Government itself, wonld be nnjnst,
unreasonable and arbitrary — Constitation of India, Article 14

Service Law — Rnles — Relaxations in, to avold undue hardship to a class
of employees |ostified

Service Law — Rules — Operation of statntory rnles cannot be resiricted
by issuing execntive instroctions — Execotive instroctions may sopplement but
cannot supplant the statutory rules — Administrative Law — Subordinate legis-
lation — Executive instroctions (Para 6)

Interpretation of Statutes — Harmenions construction of staiotory roles
in the cootext of the scheme of the rales to mitigate hardship commended —
Service Law — Statntory rnles — Interpretation of (Para 9)

Held :

The person who has not exhausted the available chances to appear in the
examinalion cannot be denied of hig senmiority. It would be unjust, unreason-
able and arbitrary to penalise a person for the default of the Government to
hold the examination every year. If the examination is not held in any year,
the person who has not exhausted all the permissible chances has a right to
have his case considered for promotion even if he has completed 9 ycars'
service under the relevant Rulss. The government instead of promoting such
persons in their turn made them to wait till they passed the examination. They
are the persons falling into the category of “Late Passing”. To remove the
hardship caused 1o them the government wisely restored their legitimate senio-
rity in the promotional cadre. There is nothing improper or illegal in this
actiog and it is in harmony with the object of the 1962 Rules.

(Paras 10 and 11)

On the facts of the case the government was justified in individual cnses
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to relax the period for passing the examination, The powsr to relax the
conditions of the rules to avoid undue hardship in any case or class of cdses
cannot now be gainspid. (Para 12)

Different rules should be construed so as to give effect to the scheme,
These rules are 1o be harmonjously construed. Court should not concentrate
too much on ons rule and pay too little attention on the other. That would

result in hardship. (Para 10)
Appeals allowed R-M/9260/SLA

The Judgment of the Court was delivered by

K. JAGANNATHA SHETTY, J.—These two app=als by special leave are by
the State of Maharashtra, They are directed against the judgment of the High
Cowt of Bombey dated January 12, 1983 by which the High Court issued the
following two directives to the State Government :

(1) To recast the Revised/Final seniority list dated December 20, 1982
vis-a-vis the persons shown in the category of ‘Late Passing’ and
assign them seniority strictly in accordance with Rule 2 and the
other government orders referred to in paragraph 96 of the judg-
ment ; and

(2) The seniority in the Superintendent’s cadre so fixed should also
be considered as seniority for further promotions.

2. The background to these directives is, in outline, this :

Respondents | to 8 are Assistant Secretaries/Section Officers/Superin-
tendents in different departments of the Government of Maharashtra. The
State Government prescribed departmental examinations as a condition
precedent for promotion to the cadre of Superintendents. The examinations
were required to be conducted every year, and the officials have to pass within
the stipulated period. Those who could not pass within the time frame would
lose their seniority but they would be promoted as and when they qualify them-
selyes. The government for some reason or the other could not hold the
examinations every year. Particularly in 1968, 1969 and 1970, the government
did not hold the examinations. The government, however, did not pass any
order extending the period prescribed for passing the examinations, nor
promoted the seniors subject to their passing the examinstion. The juniors
who gualified themselves were promoted overlooking the case of seniors and
sepiors were only promoted upon their passing the examination. In the cadre
of Superintendents, however, the government revised the seniority list so as
to reflect the rankings in the lower cadre irrespective of the date of promotion.
The validity of the revision ot seniority was challenged before the High Court.
The High Court conceded the power to the government to relax the rules
relating to passing of the examination in case of hardship, but refused to
recognise the power of the governmenl to give seniority to those who could
not pass the examination within the time schedule. The High Court was of
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opinion that without specific orders of the government relaxing the conditions
of the rules, the persons could not be given seniority for ‘Late Passing’. There
are also other reasons given by the High Court which we will presently consider.
But before that, it is importent that we should have a chronology of the relevant
rules and resolutions of the government. It is as follows :

3. On August 22, 1951, the government made a resolution prescribing
departmental examination for the members of the Upper Division of the
Subordinate Secretariat Service, and further directing that only those persons
who pass the examination should be promoted as Superintendents. The
accompanying rules (the 1951 Rules) thersunder provided the procedure for
passing the examination as well as the consequences of failure to pass the
examination. On August 24, 1955, the government framed rules (the 1955
Rules) under the proviso to Article 309 of the Constitution specifically providing
power to dispense with, or relax, the requirements of the operation of any rule
regulating the conditions of service of government servants ; or of any class
thereof if it causes undue hardships in any particular case. On January 1§,
1962, the government issued a circular purporting to restrict the scope of the
rule permitting relaxation only in respect of travelling allowance rules, leave
rules, etc. The circular also clarified that the 1955 Rules could not be invoked
for conferring benefit on an individual by relaxing the conditions relating to
recruitment, promotion, grant of extension of service or re-employment. On
December 28, 1961, the government made the revised rules in supersession of
the 195! Rules, They were brought into force with effect from January 1,
1962 (the 1962 Rules). They were made applicable to all persons recruited to
the Upper Division of the Subordinate Sccretariat Service on or after that date
and also to those who have been in service prior to January [, 1962 unless they
had already passed the examination under the 1951 Rules. The Rules | to
5 are as follows :

(1) Every member of the Upper Division of the Subordinate Secretaciat
Service will be required to pass within nine years from the date of his
entry in the Upper Division, a departmental examination for promotion
to the posts of Superintendents according to the prescribed syllabus. For
being eligible to appear for the examinetion & candidate must hayve passed
the post-Recruitment Training Examination for Junior Assistants and
must have also completed not less than five years’ continuous service in
the Upper Division.

(2) Subject to Rule I, & candidate will be allowed to appear for the
examination in three chances which must be availed of within a period
of four years. This period of four years will not be extended for an
reasons irrespective of the fact whether a candidate has availed himselfl
of three chances or not during the period. Similarly no candidate will
be allowsd to take during this period more than three chances. A candi-
date who does not pass the examinalion at the end of nine years' service
in the Upper Division, will lose his seniority to all those candidates who
pass the examination before he passes it,

(3) No persons shall be appointed to the post of Superintendent
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unless he has passed the Superintendents’ Examination, Provided that
this rule shall not apply to short term vacancies not exceeding two months.

(4) Subject to the condition of loss of senioriry laid down in Rule 2,
a candidate will be allowed to take the examination In any number of
chances after the completion of nine years® service.

{5) The examination will be held once a year.

L] - L]

On December 28, 1970, proviso to above Rule 3 has been added, The said
proviso reads :

Provided that if the Superintendent’s examination is not held in any
year, 2 perton who has completed 9 years' service and who has not
exhausted all the permissible ohances, may be promoted to the post of
Superintendent, provided further that he is otherwise suitable for pro-
motion, subject to the clear condition that he will have to pass the exami-
nation at the earlisst opporiunity whenever it is held.

It is further clarified that promotions to the posts of Superintendents
should, in view of the above amendments, be given only after ensaring
that there are no persons who have passed the Superintendents Exami-
nation earlier for being promoted to the posts of Superintendents.

4. We may incidentally refer to the subsequent rules made by the
government, although it is not applicable to the present case. On June 6, 1977,
the government framed the rules called *the Maharushtra Government
Subordinate Rules, 1977"". Rule 7 of the Rules provides that if, for any
reason, the examination is not held in any particular year, that vear shall be
excluded in computing the period specified under the Rules. This is, indeed,
the true reflection of the underlying concept of purpose of the earlier Rules.

5. Ageinst this backdrop, we may now consider whether the government
was justified in rearranging the seniority by giving benefit to persons in the
category of “Late Passing"".

6, We are not concerned herein about the seniority of persons in whose
favour the government has made individual orders ex'ending the period for
passing the examination. We will consider such cases a little later. For the
present, we may examine the rights of those “Late Passing’ where the govern-
ment has not made any specific order relnxing the conditions for pessing the
examination. Under the 195! Rules, the candidate could appear for the
examination after two years of his entering into the cadre. He has three
chances and he must pass within six years of his joining service. Under the
1962 Rules the scheme provided was slightly different. Under that scheme,
candidate was allowed to take the examination only after completing five
years' service in the cadre. He had three chances for taking the examination
and that must be availed of within four years. That medns he must pass the
exsmination within the nine years' service. Under both the Rules, the govern-
ment was required to hold the examination every year, but no examination
was held in 1968, 1969 and 1970. This is not in dispute. For a proper appre-
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ciation of the gquestion raised, we must first try to understand the hardship
resulted by not holding the examination in 1968, 1969 and 1970. It is as
follows : The candidates recruited in 1960 have lost one chance in 1968.
Those recruited in 1961 are deprived of two chances in 1968 and 1969. The
candidates recruited in 1962 are denied of three chances in 1968, 1969 and 1970
and those of the year 1963 have lost two chances in 1969 and 1970. The last
batch to lose one chance in 1970 is of the year 1964,

7. The aforesaid Rules expressly provided power to the government to
grant more chances for passing the examination in any individual case or in
class of cases. Under the 1955 Rules, the government preserved power to
dispense with, or relax the requirements of any rule regulating “‘the conditions
of service of government servants ; or of any class thereof”. In the exercise
of this power, the government could dispense with or relax the operation of
any rule, if it causes undue hardships in any particular case. It is needless
to state that this power includes the power to relax the conditions prescribed
for promotion since promotion is & condition of service. There is no restriction
as to the exercise of the power or discretion. The High Court, however, has
observed that the scope of this power has been constrained by the circular dated
January 15, 1962. The circular states that the 1955 Rules permitting relaxation
cannot be utilised to relax the rules which regulate conditions of service. Tt
further states that the scope of the Rules should be limited only to matters
relating to travelling ellowance, leave, eto. But this appears to be an exercise
in vain, The circular is an executive instruction whereas the 1955 Rules are
statutory since framed under the proviso to Article 309 of the Constitution.
The government could not have restricted the operation of the statutory rules
by issuing the executive instruction. The executive instruction may supple-
ment but not supplant the statutory rules. The High Court was in error in
ignoring this well accepted prineiple.

8. When we turn to the 1962 Rules with the amendments made in 1970,
it becomes more clear about the power of the government to relax the
conditions for passing the examination. The proviso dated December 28,
1970 to Rule 3 specifically provides that if the examination is not held in any
year, a person could be promoted to the cadre of Superintendent if he has
completed nine years' service. The only condition is that he should not have
exhausted all the permissible chances. The promotion made should be subject
to the condition that he will have to pass the examination at the earliest
opportunity whenever it is held. The benefit of this proviso was evidently
not extended to any of the persons falling into the category of “Late Pasging™.

9. Counsel for the contesting respondents however, urged that rhe
proviso does not entitle the candidate to get his legitimate seniority if he does
not pgss the examination at the end of nine years’ service, He depended upon
Rule 2 of the 1962 Rules which states that the candidate who does not pass
the exam'nation within nine years' service will lose his seniority to  all thosc
cundidates who pass the examination earlier., He also argued that the proviso
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is only to Rule 3 and not to Rule 2 and the government has no power to restore
the seniority of & person who has lost it by the operation of Rule 2.

10. This is a guestion of construction of the rules which form part of
the scheme prescribing a condition for promotion. We do not have to reflect
upon the rules of interpretatiof since they are well settled. They are now
like the habits of driving which have become ingrained. They come to our
assistance by instinct. We are to use the different rules meticulously to give
effect to the scheme as we use the clutch, brake and accelerator for smooth
driving. These rules are to be harmoniously construed, We should not
concentrate too much on one rule and pay too little attention on the other.
That would lead us astray and result in hardship. We must avoid such con-
struction. Rule 2 of the 1962 Rules no doubt states that a candidate who
does not pass the examination at the end of nine years’ service will lose his
seniority, But this rule cannot be read in isolation as the High Court did.
Tt has to be read along with the other rules since it is a part of the scheme
provided for promotion. Rule 5 requires the government to hold the exami-
nation every year, This rule is the basis of the entire scheme and the effect of
other rules depends upon helding the examination, If examination is not
held in any vear,-Rule 2 cannot operate to the prejudice of a person who
has not exhausted all his chances. The person who has not exhausted the
available chances to appear in the examination cannot be denied of his seniority.
It would be unjust, unreasonable and arbitrary to penalise a person for the
default of the government to hold the examination every year. That does not
also appear to be the intent or purpose of the 1962 Rules.

11, If the examination is not held in any year, the person who has not
exhausted all the permissible chances has a right to have his case considered
for promotion even if he has completed nine years' service. The government
instead of promoting such persons in their turn made them to wait till they
pessed the cxamination. They are the persons falling into the category of
“Late Passing”. To remove the hardship caused to them the government
wigely restored their legitimate seniority in the promotional cadre. There
is, in our opinion, nothing improper or illegal in this action and indeed, it is
in harmony with the object of the 1962 Rules.

12, This takes us to the question whether the government was justified
in individual cases to relax the period for passing the examination. It is said
that the number of persons falling into this category are not more than five.
In the rejoinder filed on behalf of the government, it is stated that the govern-
ment made some orders extending the period for individusls to pass the exami-
nation on sdministrative grounds or on some genuine hardships. It is also
stated that such orders were made upon recommendations by the respectivi
departments and thoze persons passed the examination within the perioc
extended. Thereis noreason to doubt the correctness of these statement:
made in the rejoinder, The power to relax the conditions of the rules to uvoic
undue hardship in any case or class of casss cannot now be gainsaid. It woulc
be, therefore, Futile for the respondents to make any grievance.
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13. In the result and for the reasons stated, we allow these appeals and’

in reversal of the judgment of the High Court, we dismiss the writ petitions
filed by the con*esting respoadents. In the circumstances of the case, however,
we make no order as to costs.

A mm

1989 Supp (1) Supreme Court Cases 399
(BeroRE K. JAGANNATHA SHETTY AvD A, M. Armapy, J1.)

KISHORE SHAMBHUDATTA MISHRA AND OTHERS

PRAKASH arias LAXMINARAYAN SHAMBHUDATTA

MISHRA .. Appellants ;
Versus

STATE OF MAHARASHTRA .- Respondent.

Criminal Appeals Nos. 508 of 1978 and 215 of 19791,
decided on March 14, 1989

Penal Code, 1860 — Sections 97, 99, 103, 104 and 105 — Right of private
defence of — Two armed and drunk persons entering into honse of
accused and forcibly demanding money — Antecedents of the intruders reveali
that they were bullies of the area — In the circumstances held, the de
amounted to extortion of money by use of criminal force — Inmates of the house
were, therefore, entitled to act in exercise of right of private defence of property —
when in exercise of such right the iotruders were kllled, inmates of the house not
guilty of offence under Section 302/34 — Even though the inmates exceeded their
right of private defence since exact role played by each inmate was not known,
m:ﬂ m‘ dha held guilty for exceeding the right — Accused inmates entitled to
benefit of doulit

Appeals allowed R-M/9271/SR

Advocates who appeared in this case ;

U. R. Lalit, Senior Advocate (V. N. Ganpule, 8. 5. Javali, Ms. Sushma
Manchanda, R. B. Hathikhanwela, B. R. Agarwala and P. G. Gokhale,
Advocates, with him), for the Appeliants ;

A. M. Khanwillkar and A. S. Bhosme. Advocates, for the Respondent.

The Judgment of the Court was delivered by

Ammapl, J.—Seven members of Shambhudatta Mishra's family were
tried for the murders of Kashinath and Sadanand which occurred in their flat
no. 7 of Chhaya Building, 15th Road, Khar, Bombay-52 on January 6, 1975
between 7.30 and 8 p.m. This flat nd. 7 situate on the first floor of the building
comprised of a hall, one bedroom and a latchen. The entrance to the flat
was from the northern door opening in the hall 14 ft. x 10 ft. in size. To the
south of that hall was a balcony of 14 ft. x 2 ft. which was virtually an extension
of the hall. When the police reached the scene of occurrence they found two
bodies, one of Kashinath e&nd the other of Sadapand, lying in the hall ;
Kashinath was dead while Sadanand was unconscious. Sadanand died in the

tFrom the Ju ent and Order dated April 27)28, 1978 of the Bombay High Court
in Criminal Appeal No. 404 of 1876
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