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ORIGINAL APPLICATION NO. OF 2024

Chandrakant $/0 Balshiram Landge and others .« APPLICANTS

AND
The State of Maharashtra and others ... RESPONDENTS
SYNOPS|S

'_SH. Dates Particulars of events, B

No,
L. 130.10.2024 By way of this original application, applicant

Prays to quash and set aside the impugned

transfer order dated 30.10.2024 (Sr. No. 70,

15, 64, 68, 74, 125 respectively), qua the

applicants, the applicants are transferred

from the Navi Mumbaj City to Mumbai City

respectively in view of EC] guidelines dated

31.07.2024,

2. Applicants were working as a Police [nspector

| at Police Station as under:

[) Khandeshwar Police Station  at  Navi
Mumbai City (Applicant No. 1),

ii)Kamothe Poljce station at Navi Mumbaj City |
(Applicant No, 2),

i) Panvel Taluka Police Station at Raigad
District (Applicant N, 3),

Fv] NRI Coastal Police station at Navi Mumbaj

| City (Applicant No. 4],

) Nhavasheva Palice Station at Navi Mumbai
City (Applicant No. 5) and

i) Panvel Taluka Police Station at Raigad

| J | District (Applicant No. 6) |




Applicant No. 1 had joined Navi Mumbai on |
13.12.2022, In between 01.10.2021 to
12.12.2022 applicant No. 1 was on waiting

| period. Applicant No. 1 had only completed 22

months in Navi Mumbai. Respondents have
wrongly calculated waiting period  of
applicant No, 1. Applicant No, 1 is due for
retirement in the month of May 2025.
Applicant No. 1's mother old age and her age
is 95. She is bedridden. Same is situation of
applicant No. 2, his waiting period is wrongly '
calculated i.e. 16.08.2021 to 01.12.2021,

15.10.2024

In the State of Maharashtra code of conduct
was declared on 15.10.2024. Admittedly there
is no prior permission taken by respondents
prior to issuing of transfer order. On this sole
ground the impugned order dated 30,10.2024
needs to be quashed and set aside.

30.10.2024

The impugned transfer order is issued in the
month of October is clear case of mid-term
transfer and it can be done only in special
circumstances on account of administrative
exigency. That impugned transter was issued
only on the basis ECI letter dated 31.07.2024
and there is no other reason or public interest
shown or justification while passing
impugned order dated 30,10.2024.

Hence this original application.

1

F CONSI

ON:

I) Whether impugned transfer order dated 30.10.2024 issued by

respondents is in violation of co de of conduct?, whether necessary

permission was required from ECl before transferring applicants ?
I[) Whether the impugned order dated 30.10.2024 issued by

respondents transferring applicant from Mavi Mumbai City to




Mumbai City, in view of guidelines dated 31.07.2024 issued by ECI
after cutoff date 20.08.2024 is arbitrary, illegal and against the
provision of Section 22 of Police Act and same deserves to be
quashed and set-aside by the Hon'ble Tribunal as prayed by
applicants.

D RU OB R
1. Administrative Tribunal Act

2. Maharashtra Police Act, 1951

T ST TED:

At present Nil Qfﬁ!\/‘rﬁ&_ﬂg
DATE: _0S/11/2024 (PRASHANT M. NAGARGOJE)
PLACE: MUMBAI ADVOCATE FOR APPLICANTS




BEFORE THE HON'BLE MAHARASHTRA ADMINISTRATIVE
1B BAI
ORIGINAL APPLICATION NO. OF 2024
IST: i Mumbai

BETWEEN

Chandrakant §/o Balshiram Landge and others ICAN

AND
The State of Maharashtra and others ... RESPONDENTS

[) PARTICULARS OF THE APPLICANT:
1. Chandrakant 5/o Balshiram Landge,

@d‘hk 3

BE Fu?'gi e
SHIVIKUM A R

FATI
Motary Gove, of Indi
Rog. No. 6728

Age 57 Years, Occu. Service as

Police Inspector, presently posted at

Khandeshwar Police Station Navi Mumbai

R/0: 403, Liberty, Sector 17, Vashi Navi Mumbai 400 703.
Mobile No. 9821953571,

Ajay 5/0 Pandurang Kamble,

Age 52 Years, Occu. Service as

Police Inspector, presently posted at
Kamothe Police Station Navi Mumbai
R/o: Neelkanth Park CHS,

Flat No. B-303, Sector 06,

Khada Colony Panvel 410 206.
Mobile No. 7038722000,

Anil S/o Prataprao Patil,

Age 54 Years, Occu, Service as

Police Inspector, presently posted at
Panvel Taluka Police Station Dist. Raigad.
Rjo: 203, Kedar CHS Plot No, 11 Sector 5,
Near D- Mart, New Panvel 410 206.
Mobile No. 7977870998,
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4.

Sunil 5/o0 Dattatraya Kadam,

Ape 55 Years, Occu. Service as

Police Inspector, presently posted at
NRI Costal Police Station Navi Mumbai
R/o: Gehlot Majestic and Avenue, C 204,
Sector 46 A, Seawood, Nerul

MNavi Mumbai 400 706,

Mobile No. 8169472508

Anjuman 5/o Kasim Bagwan,

Age 56 Years, Occu, Service as

Police Inspector, presently posted at

Nhava Sheva Police Station Navi Mumbai

R/o: M 1/604, Valley Shilp Co. Housing Society,
Sector 36, Kharghar Navi Mumbai 410 210.
Mobile No. 8329992430,

Jagdish 5/o Sitram Shelkar,

Age 52 Years, Occu. Service as

Police Inspector, presently posted at
Panvel Taluka Police Station Dist. Raigad
R/o: B-1/304, Shree 5ai Shradha CHS

Sector No. 17, Khada Colony, Navi Mumbai 410 206,
Mobile No. 8108444767,

PARTICULARS OF THE RESPONDENTS:

1.

The State of Maharashtra
Home Department

Through its Secretary
Mantralaya Mumbai. 400 001

The Director General of Palice
Office at Shahid Bhagatsing Marg,
Colaba, Mumbai-400 001

The Inspector General of Police BEFORE mvE
(Establishment) Office at Maharashtra State Police 2

, . HiIv | m e
Head Quarter office at Shahid Bhagatsing Marg, ,m,;é,ué ‘__.E_ E;
Colaba, Mumbai-400 001 Reg. No. 678
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BEFORE ME

SHMNWHLIMAK B, PATH
Wptary ‘Govt of Indis
Reg. No. 8724

4. The Commissioner of Police,
Navi Mumbai
Office at Sector 10 Opposite RBI,
CBD Belapur Navi Mumbai 400 614.

5. The Commissioner of Police,
Office at Thane City Tq. Dist. Thane 400 601

6. The Election Commissioner of India,

Nirvachan Sadan, Ashoka Road,
New Delhi 110001,

7. The Chief Election Officer,
State of Maharashtra,
General Administration Department,
Office at Madam Kama Marg,
Hutatma Rajguru Chowk,
Mumbai 400001.

PARTICULARS OF THE IMPUGNED ORDER:

By way of this original application, applicants pray to
quash and set aside the impugned transfer order dated
30.10.2024 (Sr. No. 70, 15, 64, 68, 74, 125 respectively), qua
the applicants. The applicants were transferred from the Navi
Mumbai City to Mumbai City respectively. The said impu gned
transfer order dated 30.10.2024 is contrary to Sec.2? of
Maharashtra Police Act, 1951, Same is issued malafidely,
without any public interest and same is arbitrary. [mpugned
transfer is mid-term transfer. That applicants have joined at

their transfer places / posting. The copy of the impugned
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transfer order dated 30.10.2024 issued by respondent No. 2 and

3 is annexed herewith and marked ANNEXURE-A-1-,

IV) LIMITATION:

The applicants declare that, application is filed within the

period of limitation as provided U/Sec.21 of Maharashtra

Tribunal Act, 1985, Hence, this original application is filed

within the prescribed period of limitation,

V)  FACTS OF THE CASE:

1.

@\%ﬂm —

BERORE ME

sHIVKLIMAR B, PATH
Notary Govt, of Incdir

Flsig. Wo., 6724

The applicants submit that, applicants joined duty in police
force. Subsequently applicants were promoted as APl and
therealter Police Inspector. Applicants are working as
Police Inspector. Applicants have worked executive / non-
executive post in Navi Mumbai City.

Applicant No. 1 had joined Navi Mumbai on 13.12.2022. In
between 01.10.2021 to 12.12.2022 applicant No. 1 was on
waiting period in respondent No. 5 office ie. Thane
Commissionerate Area. Applicant No. 1 had only completed
22 months in Navi Mumbai. Respondents have wrongly
calculated waiting period of applicant No. 1. Applicant No.
1 is due for retirement in the month of May 2025. Applicant

No. 1's mother is having age of 95, She is bedridden. Same
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is situation of applicant No. 2, his waiting period is
wrongly calculated ie. 16.08.2021 to 01.12.2021 in
respondent No. 5 office i.e. Thane Commissionerate Area.
As per clause No. 3.2 of the ECI guidelines dated 31.07.2024
the cut of date is 30.11.2024. This Hon'ble Tribunal in OA
No. 1050/2024 with other connected OA had considered
the waiting period as not joining period. The copy of the
details ofapplicant No, 1 and 2 about their transfers in chart
is annexed as Annexure A-2 and other relevant documents
are annexed herewith and marked at ANNEXURE A-2,

The applicants submit that, applicant No. 3 was posted at
Khandala Dist. Pune in the year 2019, Applicant No. 3 was
transfer to Thane District at Rabale Police Station MIDC
under Navi Mumbai Commissionerate Area in between
February 2019 to December 2020. Thereafter, applicant
No. 3 worked at CBD Belapur Police Station Thane District
in between December 2020 to November 2022. At last
applicant No. 3 was posted at Panvel Taluka Police Station
which comes under Raigad District. Applicant No. 3 had not
completed 3 years in one district. The copy of the details of

applicant No. 3 about his transfer in chart is annexed as
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Annexure A-3 and other relevant documents are annexed
herewith and collectively marked at ANNEXURE- A 3.

The applicants submit that, applicant No. 4 had worked in
between 25.06.2023 to 16.05.2024 at Panvel City Police
Station in Raigad District. The applicant in last 4 years as
per ECI guidelines applicant had not worked on executive
post. In between 15.12,2022 to 14.10.2024 applicant had
worked as a Police Inspector Tralfic Branch at Taloja. For
no reason or default applicant was transferred to NRI
Coastal Police Station Navi Mumbai. The applicant No. 4's
mother's age is 82 years. She is critically ill and bedridden.
The details of the service of applicant No. 4 and education
details of applicant No. 4's son is mentioned in chart. The
copy of the details of applicant No. 4 about his transfer in
chart is annexed as Annexure A-4 and other relevant
documents are annexed herewith and marked at
ANNEXURE- A 4.

The applicants submit that, on 15.03.2021 applicant No. 5
joined at Navi Mumbai in Control Room, Navi Mumbai
Commissionerate Area. On 20.08.2021 applicant No. 5

transferred to APMC  Police Station. Thereafter on
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BHIWVKLUMAR B PATI
MNalary Gao, ? ks
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7
25.07.2023 he joined at Panvel City Police Station. Again he
was transferred to Nhava Sheva Police Station on
16.05.2024. Till the impugned date of his transfer, he
worked at Nhava Sheva Police Station. The copy of the
details of applicant No. 5 about his transfer in chart
annexed at Annexure A-5 and other relevant documents are
annexed herewith and marked at ANNEXURE- A 5.
The applicants submit that, applicant No. 6 worked at
Thane District on non-executive post at CBD Traffic Navi
Mumbai in between 26.11.2020 to 15.12.2022. Thereafter,
applicant No. 6 worked at Panvel Taluka Police Station
Raigad District from 15.12.2022 to 03.11.2024. The copy of
the details of applicant No. 6 about his transfer is shown in
chart is annexed as Annexure A-6 and other relevant
documents are annexed herewith and marked at
ANNEXURE-A 6.
The applicants submit that, by way of impugned transfer
order dated 30.10.2024, the applicants were transfer from
Navi Mumbai City to Mumbai City.,
The applicants submit that, on 31.07.2024 the Election

Commission of India issued Election guidelines. The copy of




10.
EE’?)HE ME

SHIVKUMAR =, PATIL

Motzry O
Rig, Mo,

of i

&fga

8

the Election Commission of India guidelines dated
31.07.2024 is annexed herewith and marked at
ANNEXURE-A-7.

The applicant submits that, by way of letter dated
27.09.2024 the respondent No. 2 and 3 office had invited
applicants from Police Inspectors from Maharashtra State
having interest to join at Mumbai City as a Police Inspector.
Only 16 Police Inspector had shown interest, Now just to fill
up the wvacancy respondents have issued list dated
30,10.2024 of Police Inspector around 70. This Police
Inspector does not come under ECI guidelines. The
applicant submits that, there are less number of Police
Officer who had worked for several years in Mumbai city as
Folice Inspector but are not willing to work again in
Mumbai City Police Commissionerate Area, The copy of the
letter dated 27.09.2024 and copy of the transfer order
dated 30.10.2024 [Total 70 Police Inspectors) are annexed
herewith and marked at ANNEXURE-A-8.

The applicant submits that, as there are several transfers of
Police Inspector transterring them to Mumbai City Police

Commissionerate Area but they did not join at their transfer
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place. On the place of applicant in Mumbai City or in his
Police Station nobedy has been replaced / posted.
Therefore, the Joint Commissioner of Police (Admin)
Mumbai had requested the DGP Maharashtra Mumbai by
letter dated 27.09.2024 to request ECI to exempt Police
Officers from ECI guidelines dated 31.07.2024 more
particularly criteria 5.3. Further request to transfer them as
per transfer policy of the year 2014, 2019, 2024
considering the territorial division (Zone) as unitin place of
district and reference to ECI letter dated 06.11.2006, The
copy of the letter dated 27.09,2024 is annexed herewith
and marked at ANNEXURE A-9.

The applicant submits that, the Government of Maharashtra
and more particularly respondent No. 1 office had issued
circular dated 16.02.2019 considering the election
commission letter about classification of exeeutive and

non-executive post. The circular specifically has been

issued thereby clarifying “which gre the executive and non-
executive post working under respondent No. 1* In view of

this the applicant can be transfer te functional / non-

executive post. The copy of the circular dated 16.02.2019
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are annexed herewith and collectively marked at

ANNEXURE- A-10 colly.

The applicant submits that, Government Resolution dated
16.02.2009 which specifically had done classification which
are the executive and non-executive posts. The G.R. had
excluded / department which are not concerned with
election duty. The copy of the circular dated 16.02.2019 is
annexed herewith and collectively marked at ANNEXURE-
A-11,
The applicant submits that, respondent No. 2 and3 by way
of transfer order dated 30.10.2024 transferred applicants
from Navi Mumbai City to Mumbai City. Being aggrieved by
the impugned transfer order dated 30.10,2024 applicants
have filed present original applicant on following grounds:
GROUNDS
I) That, present impugned transfer order mid-term after
the deadline of 20.08.2024. There was no
administrative reason or administrative exigency nor
any public interest transferring applicant out of district.
i) If impugned transfer order is implemented there would

be hardship to the applicants for the reason the
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applicant No. 1 is due for retirement on 31.05.2025,
Applicant No. 2's father is sulfuring from heart disease
and taking treatment. Applicant No. 2's mother
underwent knee surgery in October 2024. Applicant No.
¥'s son studying in MBA and daughter is studying in B
Pharmacy in Navi Mumbai, Applicant No. 4's
angioplasty done in August 2024, his son and daughter
studying in Engineering. Applicant No. 5's mather age is
82 years and critically ill and bedridden. It would he
very difficult to leave applicants family at Navi Mumbai
considering the distance.

M) That, Election Commission of India had never given
extension to the respondent No. 1 to 4 to issue transfer
order after cutoff date i.e. 20.08.2024.

IV) That there are various Govt. Resolutions, circulars and
letters of home department wherein Police Officers are

@«\}\{"1 W transferred to functional / non-executive post in view of

ECl guidelines and same is permissible in view of

BEFORE ME _ . J
various judgment of this Hon'ble Court and confirmed
SHIKLMAT o F.I'-TI“
wotary 1 ov . of ndl by the Hon'ble High Court. The copy of the order dated

Fag. vtk &l 28

07.08.2024 passed in WP No. 8316/2024 and order
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dated 25.10.2024 passed in WP No. 11574 /2024 by the
Hon'ble High Court bench at Aurangabad and other
relevant documents / orders are annexed herewith and
marked at ANNEXURE A-12.

The impugned transfer order is issued in the month of
October is clear case of mid-term transfer and it can be
done only in special circumstances on account of
administrative exigency, That impugned transfer was
issued only on the basis ECI] letter dated 31.07.2024 and
there is no other reason or public interest shown or
justification while passing impugned order dated

30.10.2024.

14. Thus, the impugned transfer order and letter on the basis

é]');ﬁi{"ﬁ“:ﬁ £
15.

EEF}UERE ME

gHNILIWME R B. F'."a.‘:'_l't
MHM w @ovi, of Indie
.- F\'I.E'ﬁ- [, 6724

of impugned order dated 30.10.2024 transferring

applicant to out of district suffers from malice in law and

even it was not placed before the Police Establishment

Board.

The applicant seeks liberty to add, amend, alter, delete or

modify any other paragraphs with prior permission of this

Hon'ble Court.
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16. The applicant submits that, considering the above facts
and circumstances, the applicants are approaching Hon'ble
Court under extraordinary circumstances.
VI) INTERIM RELIEF SOUGHT:

A. Pending hearing and final disposal of the original
application, this Hon'ble Tribunal may please to stay the
execution and implementation of transfer order dated
30.10.2024 issued by respondent No. 2 and 3 (Annexure A-
1) to the extent of applicants and accordin gly the applicants
may kindly be allowed to continue to work as Police
Inspector as was before, the impugned transfer order dated
30.10.2024 passed by respondent No. 2 and 3.

B. Pending hearing and final disposal of the original
application, respondents may kindly be directed to keep six
posts vacant at Navi Mumbai Commissionerate,

C. Ad-interim reliefin terms of prayer Clause “A” and “B" may
kindly be granted.
VII) FINAL RELIEF SOUGHT:

%}\{jML In view of the above circumstances, this Hon'ble Tribunal

graciously may be pleased to pass order as under:

BEFQRE ME
_? A. This Original Application may kindly be allowed.

SHIVELIMAR B, PATH
MNotzry Govi af Indi
Reg. Mo, 6724
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B. This Hon'ble Court may be pleased to quash and set aside
the impugned transfer order dated 30.10.2024 (Sr. No. 70,
15, 64, 68, 74, 125 respectively), qua the applicants to the
extent of posting by which the applicants are transferred
from the Navi Mumbai City to Mumbai City respectively
with immediate effect,

C. Any other appropriate relief to which the applicant is
entitled to may please be granted in favour of the applicant.

VIII) (DETAILS OF INDEX) & INDEX IN DUPLICATE CONTAING
THE DOCUMENTS BE RELIED UPON IS5 ANNEXED

HEREWITH.
IX) LIST OF ENCLOSURE.
%K} Postal Order No. dated :
A
DATE: _©S /1072024 [PRASHANT M. NAGARGOJE)
PLACE: MUMBAI ADVOCATE FOR APPLICANT
@é@ﬂht
SEFQRE ME
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VERIFICATION

I, Jagdish S/o Sitram Shelkar, Age 52 Years, Occu. Service as
Police Inspector, presently posted at Panvel Taluka Police Station Dist.
Raigad R/o: B-1/304, Shree Sai Shradha CHS Sector No. 17, Khada
Colony, Navi Mumbai 410 206 do hereby state on oath and solemn
affirmation onbehalf of applicants that, all contents of this original
application including legal grounds & prayers made therein are true
and correct to the best of my personal knowledge, information and
belief. All contents are read over and explained in Marathi language to
me by my Advocate,

A Hence, it is signed and verified on thi:ﬂﬂ‘%‘ajr GFWJ 2024
gt y

Identified and -

Explained by DEPONENT
Grlpren
Q %;)I (Jagdish S/o Sitram Shelkar)
Pra Nagargoje 0 e ey
Vishnu B. Narke & T*".:i;r-é
Advocate g el Mi} :
AFFIDAVIT -

iolemnly gifirmed befere

oy Shri

; Qg*frfwm Aﬁqw -

SHIVKUMAR EASWANTI,Q
Eat‘_ E. | . I-' M e
Rx:_;.h:-iﬂzd
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(39

1 | Name | Chandrakant Balshiram Landge
2 | Age | 57 years 5 month
3 | Occupation Police Inspectar
4 | Address with Pin code 403, Liberty, Sector -17, Vashi, Mavl Mumbai, Makarashira
Pin Code 400703
5_| Email coplandge@gmail com
& | Aadhar Mo, 3300 9231 5771
7 | Mobila SH21953571
B | Pasting order dated as 02121936
P51 and joining date
8 | Promation date of the PI | May 2014
All Posting order dates | A | 5B -, €ID., Mumbai | May 2014 to May 2017
10 | detsil and joining dates |8 | Mankhurd Police Station, June 2017 to May 2019
85 2 M (Executive and Mumbai
Non-executive posting) | C | Ghatkoper Police Station, May 2019 to Sept. 2021
| Mumbai
D | Waiting for posting Mavi 01/10/ 2021 to 12/12/2022
Pumbal
E [ Mawi Mumbai jpining 13/82/2022 1o 01032023
Contrel Raem, Mavi Mumbal
F | Rabale Police Station, Mav 02/03,/2023 to 24/D6/2023
Murmnduai
G | Khandeshwar Paolice Station, | 25/06/2023 to till today
Mavi Murnbai [26Manths)
11 | Any medical conditian of | NIl
iU &f your famiy
12 | Children education Hil =
detalls
13 | Or any further Mearest Retirement Date 31,/05/2025 [ 7 Manths)
additional details if you
clalma chaoice pasting
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI
M.ARANA No. of 20
IH
Originnl Applieating Mo, af Sih

FARAD CONTINUATION SHEET No.

(ffice Mokes, (fMos Memorands of Ceram,
Appeurance, Tribuoals orderss or Tribunal s arders
dirwstbons and Regleirsr's srders

04.09.2024
ORIGINAL APPLICATION NO 1050, 1051, 1057 &
106372034
DISTRICT : THANE
Antl G, Jagtap [O.A LOS0) 2024
C.M Chodas [Q.A LDS 1) Z024)
&1 Padwal [Coa POST f20624]
.P Dhande A TD63 2024} Applioants
Versus
The State of Maharashich & Ors .. Respondents
COFRAM ¢ Justice Mridola Bhotbar
|Chairperson)
DATE : 04,109,203 4
CRDER
| Heard Shei PM Nognrgode, learned advacate for

the Applicants in QA 1050, 1051 and 1057 #2034, Shri
5.8 Dere, hwrsed counsel for the applicant in O.A
10632024 and Shri AJ Chougube, and Smi K8
Gaikwad, learned  Fresenting Offeer  for the
Reapancdenia

L The applicants, working as Pellee  inspecior
challenge the impugned transfer order dated 23.8.2024,
transierring the applioants rem Thanes Gity e Pl o
Citw.

&, The Respondents hiee [Rlecd shorr alTidasit o
reply abiited 3.9, 2024 of Sulbha Mahadens Paltl, Assdstani
Commissioner of Palice, in the allioe of Commisslanar af
Palice, Cantrel Hoam, Thang City, The relevant pora 4
ol the aflidavil in reply is reproduced below:

=4, I gay that in the office of Respandent Ko
a4, ‘Muster Register’ and Duty Batavadsa Registes
| men fiwes) are available al Contral Room
Though all the applicanis were jxined Gl Contrel
Fnom, Thare City on 29.10.202]1 and an clher
datew, they wore nol givens wark due o eseesa
posts.  Further, it is stated that wlhotever dutics
e aasigned tie them the enines mre  moeds
avcordingly  in the Muster az well as Duty
Batavada [Hegisier [mom o feer]. Furtker from
4 12,2021 and 21022021 the mamea ol
applicanils Gre an mecord availlable with  the
conteed  room as el edlnies are  made on
4122031, 21.12.2031,  Copies of the ™Muster
Hegisters' of -Applicanis are atiached hecewath
anneged herewith Exhibit B-28 eolly and Dy
[Tk




THTen Motes; DMes Memnrands of Coram,
Appoaranes, Teibunals orders er
dirsvtlan: snd Heglatrar's srders

Tribunal & nrdees

Bastavadiv 'I'-i‘c-p'?:n jogdl, qeti TR mre aklachedd
hecewitlh annexed herewith Exhibit -3 colb®

A (15 vicw of thess the npplicenis were given Lhe
salary from the date they reporied at the Control Roam

However, oll the applicanis wees given the reguiar
posting anc they joined oo 41322021 & R L

Thus, the actunsl work of the applicants hiave st
afer 1,42, 2021, which i considered a8 the cuak-ofl duie
v baaue the erder of transfer of Police Officers as per the
directions given by the Elecilon Commiission afl Indsa an
31.7.3024. In para 4 of the said affdevit-in-reply it &
mentiansd thai they were nol given work due o excess
posta, Thus, it 18 very clear that the applicants were not
goven poating befare 113.2021 and so Uhe appboants
have not eompletsl three yedrs and wore met ekigible for
irunsfer an per the directons jssued by the Election
Commission of Indin. It is 1o e urther noted that | am
informed by the jearmed counsel [or he applicant that
far &l over Maharsghtra the date 1122021 i
ponsidered a8 the cil-off date for tranefee wharh is ™A
disputed f countered by the Respondent-Suate.

B In wview of the sbove, the tapsfor order dited
a7 .32 qua the applicents in the. above Original
Applications are  guashed pnd =oi aalde aml the
applicants 1o continue @t their ceapective place: aof
puBting

£, With 1he above ditections, Original Applicatians
stisny dispased of.

Sai-

{Mridula Bhathar, J.)
Chalrperson

|




1 Mame Ajay Pandurang Kamble
2 Age 52 years
3 Ocoupatian Folice Inspectar
4 Address with Pin code Meelkanth Park CHS, Flat NO- B-303, Sector -06, Khanda colany,
Panvel. 410206
5 Email Ajay.kambla1915@gmall.com
B Mobile S0IET22000
7 Posting order dated as | 01 March 2000
Psl and joining date
8 Promotion date of the | 10 Aug 2011
Pl
g All Posting order dates A Bhamragad Police Station, Gadchirali | 2011 To 2014
detail and joining dates B | Ulhasnagar Crime Branch, Thane City | 2014 To 2017
as a Pl {Executive and || C | Special Branch, Thane City 2017 To 2018
Nan-executive posting D | Bhiwandi City Pollce Station, 2018 To 2021
Thane City
E Special Branch, Mavi Mumbai Aug 2021 To Feb
2023
F Kamaothe Palice Station, Nawi Mumbai | Feb 2023 To il
foday
10 Any rmedical condition 1] My Father is Sulfuring Fram Heart Disease & Taking
of you or your family Treatment Fram BNG Multispecialty & Heart care Hospital,
Kamathe, Nawi Mumbal
2} My mother underwent knee surgery in October 2024 at
Patel Hocpital, Panwed,
11 Children educatian Hil
Dratails
12 Or any further Mil
additional details if you
dlzima chaice posting
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- ANNEXURE-A—3' @

Name Anil Prataprad Patil
Age 54 Years
Occupation Police Inspector
Address with Pin code 203, Kedar CHS Plot No 11 Sector 5, Near D-mart,
New Panvel 41206
Email anil.p.patil70@gmail.com
Maobile 7977870998
Posting order dated as PSl and joining | 02/12/1996
date
Promotion date of the Pl May 2014
All Posting order dates details and | 1. | Special Bra nch May 2014 - Jun 2015
joining dates as a Pl (Executive and Nagpur City
Mon-executive) posting 7. | Police Training Jun 2015 - Feb 2013
Any medical condition of you or your Center, Khandala
family 3. | Rabale MIDC Police | Feb 2019 - Dec 2020
Station
(Thane District)
4. | CBD Belapur Police Dec 2020 - Nov 2022

Station
(Thane District)

& | panvel Taluka Police | Nov 2022 - till date
Station

(Raigad District)

Any Medical Condition of you or your Mill
family

Children education details Son:- MBA ( Navi Mumbai }
Daughter :- B Pharmacy ( Navi Mumbai )

or any further additional details if il
you claim a choice posting,
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It
ANNEXURE-A—L"

=

1 |Name SUNIL DATTATRAYA KADAM
2 Age 35 years
3 Occupation Police Inspector
4 | Address with Pin code GEHLOT MAIJESTIC AND AVENUE, C
204, SECTOR 46A, SEAWOOD , NERUL
NAVI MUMBALI Pin Code 400706
5 |Email sunilkadamapi@gmail.com
6 | Mobile 8169472508
7 Posting order dated as PSI | 01.06.1969
and joining date
8 | Promotion date of the PI | May 2014
9 | All Posting order dates A | Traffic Branch, |August 2014 1o
detail and joining dates as Mumbai May 2017
a PI (Executive and Non- B | Vikroli Police |May 2017 to
executive posting Station Mumbai | June 2019
Trombay Police |June 2019 to
Station Mumbai | November 2020
D | Turbhe Police 13 Nov. 2020 to
Station Navi 15 Dec. 2022
| Mumbai, Thane
R | Traffic Branch, |15 Dec. 2022 to
Taloja Navi 15 October 2024
Mumbai, Raigad
F | NRI Costal 15 October 2024
Police Station to till today
Navi Mumbai
10 | Any medical condition of | Angioplasty done on August 2024 in MGM
you or your family hospital Vashi Navi Mumbai
11 | Children education details | Son and Daughter studying in Engineering
12 | Or any further additional

details if you claim choice
posting
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ANNEXURE-A-—”E*@

1 | Name Anjum Kasim Bagwan
2 | Age 56
3 ﬂﬁvl:l.q:ﬂtl'fm government employes,
Police Inspector
4 | Address woth Pincode | M 1/604,Valley shilp Co. Housing Society, Sector 36, Kharghar,
Mavi Mumbai — 410210,
5 | Email bagwan.anjumiggmail.com
i | Mobile 3329992430
7 | Posting order dated as | 02/12/1996
P&T and juininE date
8 | Promotion date of the PI | 21/06/2014 P.L
- Police Sub-Inspector
! fm::iﬁgm‘:;i jﬁ A | MPA. Nashik  02/12/1996 to 19/11/1997
a5 A I (Exeeutlve and B:- | Mumbai City 027121997 to 25/01,/2002
Natceoxicaitive) posiing Ci= E.P.T__l. 26/01/2002 to 21/08/2004
Di- | Mavi Mumbai 2170872004 to 137082009
Asst. Police Inspector
E:- | Thane Rural 1HOB2009 to 28/02/2014
F:- | Pune City 05/03/2014 to 1906/2014
Police Inspector
G- | Pune City 21/06/2014 to 25/01/2016 Kondwa P.S.
H:- | Pune City 26/01/2016 to 25/07/2018 Hadapsar P.S.
I - | Pune City 26/07/2018 to 20¢10/2020 Crime Branch
] == | Navi Mumbai 150372021 ta 19082021 Contral room
K:- | Mavi Mumbai 200082021 to 24/0652023 APMC. P.S.
L:- | Navi Mumbai  25/06/2023 to 16/05/2024 Panvel city P.S.
M:- | Navi Mumbai  16/05/2024to ===  Nhavasheva P.5.
10 | Any medical condition
of you or your family 82 years old mother eritically ill, bed ridden
11 | Children education | Elder Son - BE. Engineering (Punc)
details Younger Son :- BBA First year (Pune)
12 | Or any further

additional details if you
claim a choice posting.

Wil




ANNEXURE-A 4’

f

/!

"

1 | Name Jagdish Sitaram Shelkar

2 | Age 52 Years

3 | Occupation Police Inspector

4 | Address with pin code B 1/304 Shree Sai Shradha C.H.8. Sector No 17,

Khanda Colony, New Panvel 410206

5 |[Email jagdish.sitaram@gmail.com

6 | Mobile No 8108444767

7 | Posting order dated as PSI | 31/03,/2005
and joining date

& | Promotion date of the PI | 10/06/2019

9 | All posting order dates 1. | Nhava Sheva Police 06/07/2019 1o
details and joining dates station Navi Mumbai | 25/11/2020
as a PI (Executive and 2. | C.B.D. Traffic Navi 26/11/2020 to
Non — executive ) posting Mumbai ( Thane Dist.) | 15/12/2022
Any medical condition of || 3. | Panvel Taluka Police | 15/12/2022 to till
you or your family Station ( Raigad Dist.) | date

10 | Any Medical Condition of | NIL
vou or your family

11 | Children education details | NIL

12 | Or any further additional | NIL

details if you claim a

choice posting
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By Speed Post/E-mall
ELECTION COMMISSION OF INDIA

MIRVACHAN SADAN, ASHOKA ROAT, NEW DELHI-110001

ANNEXURE

Nod37 /6 1/ INST ECI/FUNCT /MCC /2024 Dated: 317 July, 2024
Ta

L The Chiel Secretary to the Government of
a.] llaryana, Chandigarh;
b Jharkhand, Ranchi;
c.] Maharashtra, Mumbai;
d.) UT of ]ammu and Kaghmir, Srinagar.

- The Chiel Electoral OfHeer af
a.) Haryana, Chandigarh;
b.} [harkhand, Raonchi;
.} Maharashira, Mumbai;
d.] UT of J]ammu and Kashmir, Srinagar.

Subject::  Gencral Elections to Legislative Assemblies In the States of Haryana,
Iharkhand & Maharasbira and UT of Jammu and Kashmir due in the vear 2024
- Transfer/Posting of offlcers - regarding,

SirfMadam,

| am directed to state that the terms of existing Stare Legislative Assemblies of Haryana,
|harkhand & Maharashtra are wpro 3 November, 2024, 5% January, 2025 and 26% Nuvember,
2024, respectively and election are due in the year 2024, Further, the clection to Legislative

Assembdy of UT of Jammu and Kashmir i3 alse due in noar future.

2, The Commission has been follawing a consigrent policy that officers directly connectad
with conduct of elections in an elective poing State/UT are not pested in their home districos er

places where they have served for cansiderably long perind

3 llence, the Cnmmission has decided that no officer connected directly with elections
(1) If she/he is posted In her/hls home district,
(i) il she /he has completed three years in that district during last [gyr (4] years or

would be completing 3 years on or before 30 Sgptembaor, 2024 for UT of lammuy
and_Kashmir. 31% Octoher. 2024 for Hacyaga, 30° November. 2024 for
Maharashtraand 31 December. 2024 for [harkhand:
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While calculating the peried of three years, promation [o 3 post within the district is
to be counted.

4, If any small State/UT with a few numbers afl districts, face any diffieulty in compliance of
the abowve instruction, then it may refer the specific case with reasons to the Commission through

CEQ for exemption and the Commission would issue directions, if considered necessary

5, Apalicabllity
51  District Officers: -These instructians shall cever not gnly officers appninted for specific
election duties lilke DEQy, Dy, DEDs, RO/ARDs, ER()s /AR ROs, officers appointed as nodal officers
of any specific slection works hut alsa district afficers like ADMs, SDMs, Dy. Collector/Joint
Uollectar, Tehsildar, Block Development Officers or any other officer of equal rank directly
deployed lor glection works,
§2 Officers ather than Disteict Officers: These instructions shall alss cover the Divisional
Commissioners, Municipal Commissiners, and the other officers deputed in Municipal
Corporations and Developmant Authurities, cte,
53  Policg Officers: -These instructinns shall he applicable to the potice department officers
such as Range M:Iﬂyli,.n'lﬁs_ DiGs, Commandants of State Armed Pulice, S5Ps, 5Ps, Addl 5Ps, Sub-
Divisional Head of Police, 5HOs, Inspectors, Sub-lnspectar, Ris £ Sargeant Majors or equivalent
ranhs, who are responsible for security arrangement or deployment of paliee farces in the digtriet
4t election time. The police officials who arc pested in [uactional departments like
eamputerization, special branch, training. cic. are nut covered under these instructions. Following
shall be followed:
fil The Police Sub-Inspactars and above should not be posted in their hame district,
(i} I a Police Sub-Inspector las completed of would be completing a tenure of 3 years
aut of four years un or before the cutolf date in a police sub-division, then he should
be transferred aut 1o a palice sub-division which does not fall in the same AL [Fthat
is ot possible due to small size of district, then he/she ghould be transferred nut of
the district.
in case a Police Cammigsionerate eangists of multiple disteicts. the concerned officer
should be transferred aut of the Commisslonerate. instead of the revenus district
54  Prohibition and Exciss OMicery: - Further, these instructions shall alss be applicable to the
officers of the Prohibition and Excise Nepartment of the Stato of the rank of Sub-Ingpectur and
abowe,
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6. Categories of OMicers not covered yoder transfer policy

During an electlon, a large number of employees are drafted for different types of election

duty and the Commission has no intention of massive dislocation of state machinery by large scale
transfers. Hence, the afgresaid transfer pelicy s ng-mally get applisable w the cabegories of
afficers mentioned belaw:

(i)

(i

(iii).

(iv)

v

Officers posted in the State headquarters of the départmont concerned,
Officers/QfMicials who are not directly connected with elections like doctors,
engineers, teachers/principals ete. However, If there are specific complaints of
political hins or prejudice against any such govt affices, which on enquiry, are found
W0 be substantizted, then CEOJECI may order not anly the transler of such afficial
but alse appropriate departmental action against the said officer.

The officers appointed as Sector Oficer/fonal Magistrate invalved in election
duties are not covered upder these lnstructions, However, the abservers, CEO/DEDs
and ROs should keep a close watch on thelr conduet to #nsure that they are falr and
non:partisan in the perfermance of thelr duties.

It is further directed that the officers/officials against whom the Commission had
recommenged disciplinary action in past and which is pending or which has
resulled in a penalty or the officers who have been charged for any lzpse in any
election or election related work in the past, shall not he assigned amy election
related duty. However, an officer who was transferred during any past election
under the Commission’s erder withoul any recommendation of disciplinary actions
will not be, just on this ground, considered for transfer, unless specifically sa
directed by the Commission. A copy of the Commissien’s instruction number
#64/INST/2008-EPS duted 23+ Decernber 2008 regarding tracking of names of
tainted officers Is enclosed. CEDs must ensure its compliance.

The Commission further desires that na officer/official, agrinst whom a criminal
case related to official functioning Is pending in any court of law, be associated
with/deploved on election related duty.

Any aofficer, who is due ta retire within the eaming six manths will he exempted
from the purview of the Commission's directions mentioned In pars-3. Tha six
mienths period shall be reckoned backwards rom 30% Seplember, 2024 for UT of

s i [ U FE e

T
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Jammu and Kashmir, 317 October, 2024 for Haryana, 30% November, 2024 for
Maharashtra and 31% December, 2024 far [harkhand. Further, afficer falling in the
category [hame district/3 vesrs+ criteria and due to retire within & months) i
holding an slectian related post mentioned in para 5, shall be relieved of thal chuarge
and nat he assaclatad with any election relited duty. It is however, reiterated that
such retiring officer need not be cransferred out of the district
{vii) Al the officials of the Statc (oxcept these posted in the offiee of the Chiel Electoral

Officer), who are on extenslon of service or re-emplayed in different capatities, will
not be associated with any election related work

i The transfer orders in respect of afficers/officials, whe are engaged in the electoral rolls

revision work if any, during an slection yoar chall be implemented only after final publication af

the electoral rolls, in congultatism with the Chief Electaral Officer concerned. In case of any need

for transfer due to any extra ordinary reasons, prior approval of the Commission shall be taken.

B. The Chief Electoral OFficer af the Seare LT shall invariably be consulted while pasting the
perenns in place of present Incumbents whe stand transforred as per the abuwe policy of the
Commission, A copy of each of the transler orders ssued under these directions shall he given 2
the Chief Electoral Officer without Fail

i, All election related Officers will he roquired to give a declaration in the format given below
ka the DED cancerned, wha shall inform ta CEQ aceardingly.

| Vo g 15 F 1 |- (RS presently posbad s [[71 K {Date}
Do hereby make u sobemn declaration, in cannection with the current Ceneral/Byve clection
to Lok Sabhad ... .o [Legisiative Assembiy that...caniinn

() 1 am not & close relative of any of the comesing turrd-dﬂn in the current
electionfleading pelitical functivnuny of the siaie’district &l the nioresaid
election.

(] Mo criminal case is pending ageins! me in any coun of law.

Mene- 11 anasver of (2 or (ht phewe s 'Y ES', then give full detdils in a separate sheet,

- PR {Mamep
Designation

WOTE- Any false declaration made hy any officer shall invite appropriate disciplinary actions.




10, The Commission’s aforesaid instructions shall bo brought 1o the motice of the concerned
departmentsfoffices or State Gove. for thelr strict compliance. The DED ar concerned district

k]

afficers shall engure that officers fofficials who are trnsterred should immediately kandover their

charge without waiting for their substitute,

11, The Commitsion has furthor directed thar transfer/posting of all officers covered under the
abave instructions shall be done and compliance reports by Chief Secretary and DGP with detsils
of action ubtained from the concerned departments/offices of State Government shall be
furnished to the Commission by 20™ August, 2024,

12, Kindly acknowledge receipt of this letter.
Yours fithfully,

-

[ASHWANI KUMAR MOHAL)
SECRETARY

Sut
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ELECTION COMMISSION OF INDIA

NIRVACHAN SADAN, ASHORXA ROAD, NEW DELHI-110001.

Ma dEINSTIZ0NACERS Date 23" December 2008

ET
The Lilvieal Eblpcionsl Oifiees
ol Al SialeaUTs

Subjecl Tracking tha namas of officers "ansfered by the order of the Elacilon
Cianwrissian of India chargad wilh ¢atelictian of duly ale,

e Mo A7ME/2008.PLNIT daled &7 MNowvarmber, 2008 & ECI mess age
Ho 10071 984-PLN.I dated 2B 3 1994 addrassad lo tha SECE of all Slatas
ABUTs

SaMdadam,

The Elaction Commission of India wide the inslrechon referred o above had
dwgclad thal & delallad faview shall be vrderaken Balora avary alsclian in al disiricis
and gl such siicers ahauld be postad ool of Theor hoema districts or distrisl where fhay
have complalad a lenure of 3 yea's cul o 4 ydars, and nad funhel deecied ihat
officers/officials agaungl whom Commission has recommended disciplingry action or
who have been charged for any lapesd in eleclion or election relaled work or who were
iropelared undsr ine ardars of (ha Commussion in the matior may nal ba adsigned 1o

T oary elechion Ellﬂaﬂ duly

Howave!, i wias obsarngd dunng receni elechons thal in spita of efiorls made oy
irg CEDS and 1he DE QS 1o comply 1va abave indlruchon of IMe Commission, here were
gl gamm dinglansas of Lhe sihoars whb come wads: (h8 abowe chilaria and Hable 12 ba
iranatarred owl of the distrizl 18 3 nen alection related assignment bul managed lo siay
back and |he Comrfiission cama to know aboul this only at a Ialer stags thraugh
complawis baing raiged by vafious poitical partidés and .membars of public, These
inciclenig, hough lew in numbers send & wigng sgnal af the feld level and non
matlgnance al proper infematsn abaul Ike aMCers Rabla o be Iranafemad on (he
abowve chlena has Bean recognrised as 3 reazon lar some siray (ncldenis of agn-
compliangg  In grder la remawe the passibilily & the cccufrance of such inzidenls in
fulere, the Commission has sgued the following direclions lo make the sosling
inslruction mase cHaclive. .

i The CED of the Siate shall mainlain a regisier in whsch Ihe infarmation aocul
1A5MPS officers. DEQs, AQs and EROs (ransferred by tha arder of (ha
Eleclinn Commission -and against whom Commsssion has recommendad
discmlnary Schion o who have been chergod fer any lapse in election o
alpchign ralnledd wauk shal op mainlained

n Sunnilanly, e BHECY wadl manlan & reqister containmg information aboul olher
paney oificors and oiper srafl

1] Wlhilian § iR gl the anferesimanl of alechans by 17 Elettion Commisgion
vl Bl e GOCED al 1re Blplé will sond o complance letter 1o Ehe Zonsl
Servretiny o e Gonunssan canfamnyg (Bal all the officers coming under (ke
oA crkctnn uoee been ramg'ened Sirnelarly e shall obtain a simiiar
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complianca cerlifizate from all Ihe DEOS confirming (hal al the giicers/siah
caming under tha above critevia have Leen banslened 1o nen election relaled
ansignmant and oul of the disirc

Wiln refarance 10 iransfer of olficers coming under '3 veary oul of 4 years
cnfodip and tha Rame Seircl culegne DEQs shall Brsura rompbanca i
respect of ROs, ERQs, ARDs and AERDS and other sleclion ralswed atficials
and sand & letler tn CEQ within Ine me. il any, shipuiated lor this purpoae by
he Eleclion Commission of India or CEC and if not, within 7 days of issue ol
piess nole announcing the eleclions, Jimifarly, informalion relaled 1o DEDs.
S5F and 5Fs and other sénior police oflicials conneclias with the sleclion
work ahall be meinleined by 1he CEQ and compliance by the Siate Govt ghall
be ansured &l his level Compliance regording the transier of thoae officsy
thall be coliected from the DEOs and the CED of Ine State shall send g
consclidated leHar ol cemphance to the Zonal Secretary withen T days of the
annsuncemant of slection

To feciitate the submission of this comalisnca ietier within 7 days of the
anneuncemenl of election, the GEO and DED shall calect the information
and ensurs mainlenance of register a3 stated above wall in advance =0 (kal
no lima g losl,

There ara many deparmenis in 1ne Siae Governmen) (hel arg involved In
Iranslerving officials and thereby accountable lor the complance of 1ha abowe
nsiruchons of the Commiasion The Commission's nstruction regardmg
iransfer of the officielz guring slection shal be braught io the nolice of (he
Sovrelafins of Ine Jepermanla concerned wilh & copy 10 (he Chief Secreiary
The Chiel Secrelary may be requesled by 1he CED 1o ensure [hat all he
deperiments concerned comply wilh the Cormmission's instruction well in
lime:; ,

Whih regand 1o Dys-sleglions whie e oificers coming yader he calegory,
daall within para marked as (1) shall be faoslered oul of (he dislesy wilkin
Ihree days of announcement of bye-glecion and vertanly balore the first days
ol receip! ol momunabion whichever is earlier

The atove instnaction be falawed without any deviation

Yours Taithiully,

are 4= T

(SHANBARA RAM!
FPRINCIPAL SECRETARY
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ANNEXURE-4 -4’

Ciowvernment of Maharashira
Hame Depaetrmin

-I2ET8 Oifice of Commissioner Police,

EInN S Desk 3(Senior Establishment)
Email [D:dezk3- New Adminisirative Duilding 6% Floce,
mumEmahapalice gov. in Dir. DM Road, Mumbai 4040 001, 2024
HG.CP-’D-E{SLE.STL}LHTEF (ADMN)Y 2024 Date: 27/09/2024
To

The Director General of Police,

Maharashtra state,

Mumbai.

Subject: Transfer/ Postings of the Police Officers for General
Elections Legislative Assembly 2024

Ref- 1) Election commission of India letter nod37/6/ 1/INST/ESI
FUNT/MCC/2024, Dated 31/07/2024 and dated 27092024
2} Director General of Police Maharashtra Jetter o DGPA3/106
Vidhan Sabha- 24/85/2024, Mumkbai, Dated 02/08/2024 &
O&AOB2024

Respected Madam,
Kindly refer to letler dated 31/07/2024 from the Election Commission of
India and letter dated 02082024 & 0B/03/2024 from the offics of the DGR,
Maharashtra.
2, With a view to ensure conduet of free & fair General Legislative
Assembly Election 2024, the Election Commission hag issued detailed
instruction regarding transfers and posting of police officers of and above the
rank of Police Sub Inspectors vide above reference no. (1) Az per these
instruction, &ll the officers above the rank of Police Sub Inspectors
* If she/he is posted in her/his home distriet
» Ifshethe has completed three years in that district during last four
14} vears or would be completing 3 vears on or before 30 Nov 2024

are to be transferred.

—‘—~——




3. As per the guidelines of the Election Commission 03 Police officers
{ACP-01,P1-02) fall under the category of native district Mumbai.

4. 131 officers (ACP-1,PI-130) have completed 3 years of last 4 years
{interrupted’ continuously) such officers are eligible for transfer from Mumbai
Palice Cormimissionerate.

3. As on 27/09/2024 there arc 213 vacancizs in the rank of Pl in Mumbai
City. In the past 50 PI rank officers who had been transferred to Mumbai City
by DG office have not joined
fi. It is imperative that with a vacaney of 330+ in the rank of Pl 213
existing vacancy and 132 to be uansferred on election criteria) conduct of
election and maudatery [ulfillment of election bundobast {sector patrolling
FST, 85T, RO liasioning) will be a challengs.lt is pertinent 1o bring to the
notice of Honourable Commission that Pls werk at the cutting edgs level and
are (hs importent component of maimaining Law end Order as well
ascorducting free and fair elections Carrying out such large-number of transfers
on the eve of clections will be administretively challenging.

7. In the past General elections of 2014, 2019 ,2024 and all the Assembly
Elections since 2014, transfer was effected in Mumbai Foiice Commissionerate
considering territorial division as unit (zone thal usualty consist of atleast 3
assembly constituencies ) in the place of distnicts with the-concurrence of ECL
The same yard stick may be applied this time to for Maharashtra Assembly
Elzction 2024

8  As on 15/08/2024, there are enly 115 posts of FI  vacant i units
autside Mumbai Police Commissionernte. Alse it inay be challenge to
accommadate those 131 officers falling under election trinsfer critena outside
Mumbai Police Cammissionerate,

9. Going by the past experience, officers transferred to Mumbai city are

lesitant to join. Even the new officers posted from outside Mumbei city will

— ———




find it difficult to adapt immediately to the geographical and social conditions
of the city.

In view of the facts mentioned above, it i5 requested that we may be
permitted to transfer officers mentioned below as per the criteria followed
during the general and assembly clections in 2014, 2019 and general election
2024 i.¢ considering territorial division(zone) as unit in place of district. (ECI
LETTER 437/2006PLN-IIT, Dt 6 th november, 2006)

A.  Home district ACP-1, PI-2
B.  Officer serving for 3 years in district ACP-1,PI-130

The complexity of Mumbai Police commissionerate and the abowve
mentiened issuc were raised before the Hon'ble Election commission of India
today i.e 27/09/2024 ,Taking inte consideration the above mentioned points, as
per the general instructions issued by the Hon’ble Election Commission of
India dated 31/07/2024 point number 5.3 should be given exemplion. it is
humbly requested that Hon'ble Election Commiszion of India make kindly be
moved to accord Its approval of transfers in Mumbai city as submitted above.

This 1s5ues with the approval of CP Mumbai

Yours sincerely,

(5. Jayakumar)
Jt. CP, Admin Mumbai

Copy Submitted :-

[- The Additional Chief Secretary (Home),Mantralaya, Mumbai.
L« The Chief Electoral Officer, Maharashira State, Mumbai.
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1 O.A. No, 2402024

Lol
ANNEXURE-A - /7.

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAIL,
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 240 OF 2024
{Subject - Transfer)

DISTRICT : AURANGAEAD

Hareshwar 8/o Raghunath Ghuye, )
Age ' 42 years, Occu. : Service as Assistant )
Police Inspector, Cidco Traffic Branch, ]
At Mehegaon, Tq. Kannad and |

)

Dist. Ch. Sambhajinagar. APPLICANT
VERSUS

1. The D.G.P., Maharashtra, |
Cifice at Shahid Bhagatsing Marg, |
Colaba, Mumbai- O1. |

2. The Commissioner of Police, ]
Office at Mill Corner, |
Tq. Dist. Aurangabad 431001, )

3. The Election Commission of India, |
Nirvachan Sadan, Ashoka Road, ]
New Delhi 110001, |

4. The Chief Election Officer,
State of Maharashtra,
General Administration Department,
Office at Madam Kama Marg,
Hutatma Rajpuru Chowk, Mumbai- 01,

e e e TR M

... RESPONDENTS

R ———— — EEmmm—— e e Y e e i e

APPEARANCE : Shri P.M. Nagargoje, Counsel for Applicant.

- Shri M.B. Bharaswadkar, Chief Presenting
Officer for respondent authorities.

A - 8hri Alok Sharma, counsel for respondent No.3
i.e. Election Commission of India.

e mm e ————— - EEEsEmEE e

CORAM : Hon’ble Justice Shri V.K. Jadhav, Member (J)

DATE : 21.03.2024

D e e e e e e e e O -
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ORAL-ORDER

;8 Heard Shri P.M. Nagargoje, learned counsel appearing

for "the applicant, Shri M.B, Bharaswadkar, learned Chief
Presenting Officer appearing for respondent autherities and Shri
Alok Sham:, learmed counsel sppearing for respondent No. 3 ie,

Election Commission of Indis,

B Aeard foadh wits the consent of L5 it S o O

sdimssion vtage.

=, Sy way of this Grigiaal Apptetden, the -avPors iy

f
il

vhalenging the traqisiss crder daed QL33 S v Vs s
raen translerred from Cioco Tradle Divicien, Cl. 8212 LI e

ta Nagpur City, - L =R P

T, Loarned  counsel submita Haat the spabzant s
working s Assistany, Prlice Inspector, By, order daved rfi?-".u':?._':.-.':-‘f"zfi

i teris of the divestjver izsved by 1?‘::-El‘:‘:.‘::iq;j:'{f‘;"'_'_“.:‘:i:',;-‘_':-". nf

= LR
-

india, the applicant cams to be translerred fromy-Palics. Statinn

Hegumpure to Traffiec Branch Cideo. The epplicant was refaved

from Police Station Besuriour an 07.07.2024 and jeined his

wansferred post ie. 'lraific Branch, Cidec on 08.62.2624.

Learned counsel submite that the applicani i= nor connected

oocelaae b sl L 4

] . o | i
cirectly with the elections, g3 he was holding non-execuitive post
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at the time of passing of impugned transfer order. Thus the

present Original Application deserves 1o be allowed.

5. Learned Chief Presenting Officer submits that Ch.
Sambhajinagar is home district of the applicant and the
applicant thus necessary to be transferred  from  Ch,
Sambhajinagar in terms of the directives issued by the Election
Commission of India in communication dated 91.12.2023.
Learned C.P.0, submits that there is no substance in the present

Driginal Application and the same is liable to be dismizsed.

a. In view of the aforesaid rival submissions as above, it
is necessary to reproduce herein below para No. 3 of the
directives issued by the Election Commission of India in the

communication dated 21.12.2023 :-

3. Hence, the Commission haos decided that no afficer
ﬂaﬂnec:eg directly with elections shall be uIi!ﬂgwd to continue in
the present district [relemnie district] of posting:-

fil  if she/he is posted in her/ his home district

il if she/he has completed three years in that district
during last four (4] years or would be completing 3
years on or before 30" June, 2024

While calculating the period of three years, promotion o a
past within the district is to be counted.”

7. In terms of the said directives, no officer is directly

connected with elections shall be allowed to continue in the
TRUE cOPY
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4 ' 0.4 No. 240/2024

district, which is his home district or he has completed three
years in that district during last four years. In the instant case,
however, it appears that the applicant was holding non-executive
post Le, Traffic Branch Cideg, Ch, Sambhajinagar at the time of
passing of impugnoed transfor order and as such, (he Fasic
condition as laid down in pare Ne. 3 is pot fulfillad. The
applicant it not the officer connocted direstly with ths afsniians

Fhus the transter policy as declared by the Bleetiog Com rradsle ry

ol India by communicstion dated 21.12,2623 is no RpEitalis w

thie case of the applivan. Henee, the Present tm.-m b Applicating

deserves to be allowed. [Honece, the mliawmp oider -

. ; . 5 -
" <k = it il sy e timg ol

ii] The Criginal Apilicadian s herely ailowed i termyg ef

Tt

Lo - nagw, " [

prayer clause VIT [B), which 5 as follows -

*B.  This Honlble Court may uleose by quashed. an get galds
the impugned transier order dited 26,032,702 of applicast from
Crdeo 'ﬂ'n,ifﬁc Diusion Ch Samtbhicjinagar 5 Nagenr City o the
basis of proposal dared 23.02.2024."

i In the circumstances, there shoell be o ovdes as tn sovie

dit}  The Griginal Applicatian is aceordingly dispoasd of,

BLACE : Aurangabad, | (Justice V.. Jadhar]
DAY, : 21.03.2024 Muraber ()

KPR S B €A Mo, 336 of 2024 VIS Transier

TRULE CCh
¢ . HAGARGOIE
ADY
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGARBAD

933 WRIT PETITION NO. 8316 OF 2024

THE STATE OF MAHARASHTRA THROUGH ITS
SECRETARY AND ANOTHER

VERSUS
HARESHWAR RAGHUNATH GHUGE AND OTHERS
Ms.Neha B. Kamble, AGP for the Petitioners/State,

Shri P.M. Nagargoje, Advocate for Respondent No. 1.
Shri Alok Sharma, Advoeate for Respondent No.2.

CORAM : RAVINDRA V. GHUGE.
Y. G. HHD]?RAG&DE, JJ.
DATE :- 07" August, 2024
Per Court :-
l. The State Government is before this Court
challenging the judgment and order dated 21.03.2024, delivered
by the learned Maharashtra Administrative Tnbunal, in Original

Application No.240/2024.

2 We have heard the learned AGP on behalf of the
Petitioners/ State and the learned Advocates on behalf of the
Respondents. The issue is as regards transfer of an e.mpluyee in
view of the general elections considering the various circulars
TRUE COPY
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issued by the Election Commission of India, primarily the
circular dated 21.12.2023 and the circular dated 22.02.2024,
issued by the State Chief Electian Commissioner addressed to

the Director General of Palice (DGP), Maharashtra State.

3. It is undisputed that the person, who needs to be
transferred on account of the elections, should fall in the
following categories:-

a)  If she/ he should be directly connected with the
elections.

b)  Ifshe/ he is posted in her/ his home district.

¢)  If she/ he has completed three Years in that district

during the last four years or would be completing three

years on or before 30,06.2024.

4, The original Applicant was working as an Assistant
Police Inspector (Traffic), Chhawani Division, Chhatrapati
Sambhajmagar. He was not connected with the elections, Though
Chhatrapati Sambhajinar is his home lown, he was not scheduled

to complete three years in the home district on 30.06,2024,

FTRUE COFY
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5. In the above backdrop, the learned Tribunal
concluded that the transfer order issued to the original Applicant
dated 26.02.2024, transferring him from CIDCO Traffic
Division, Chhatrapati Sambhajinagar to Nagpur City on the basis
of the proposal dated 23.02.2024, was bad and the same was

quashed and set aside.

6. We have perused the proposal forwarded by the
Administrative Officer from the office of the Police
Commissionerate, dated 23.02.2024. Those who were connected
with the elections and who were in the hometown are at Sr. Nos.
1 and 2 in the first chart. Those who completed four years or
three years in the hometown, are at Sr. Nos.| to 5 in the second
chart. The Petitioner is at Sr. No.2 in the third chart, which
indicates his hometown. However, it is nowhere mentioned that

he has completed three years in his hometown,

T Moreover, from the second chart, Smt. Gita
Motichand Bagwade, Shri Ashok Uttamrao Giri, Shri Avinash
Lakshminarayan Aghav and Shri Dilip Vithoba Gangurde,

challenged their transfers which were within the city, before the
TRUE COPY
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learned Tribunal. Their transfer orders have been quashed, They
had not joined the place of transfer. The Petitioner, as an obedient
employee, obeyed the transfer order and joined at Nagpur. His
transfer has also been quashed and set aside by the learned
Tribunal. Yet, he has not been brought back from Nagpur to

Chhatrapati Sambhajinagar. A Contempt Petition is pending,

8. In view of the above, we do not find that the learned
Tribunal has committed any error in quashing and setting aside
the transfer order. The impugned order of the learned Tribunal
cannot be termed as being perverse and erroncous. Merely
because a different view could be possible, would not mean that
the order should be branded as being perverse in the light of the
law laid down by the Honourable Supreme Court in Syed

Yakoob v/s K.S.Radhakrishnan, AIR 1964 SC 477 and Surya

Dev Rai v/s Ram Chander Rai, AIR 2003 SC 3044 : 2003 (6)

SCC 682.
9, This Writ Petition is, therefore, dismissed.
{Y. G. KHOBRAGADE, J.) (RAVINDRA V. GHUGE, J.)— po¥ d
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i O No. 367/2024

MAHARASHTRA ADMINISTRATIVE TRIGUNAL MUMBAIL
EENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 367 OF 2024
(Subject — Transfer)

DISTRICT : NANDED

Dr. Nitin s/o0 Bhaskarrao Kashikar, |

Age : 47 years, Occu. © Service as |

Police Inspector, Hingoli, District Hingoli, i

R/o House No, 4/19/53/178, Banjara Colony,)

Gautam Nagar, Ch, Sambhajinagar,

Dist, Chhatrapati Sambhajinagar. | ... APPLICANT

VERSUS

1. The D.G.P., Maharashtra, |
Office at Shahid Bhagatsing Marg, |
Colaba, Mumbai- 01, )

2. The Inspector General of Police, |
Nanded Region, Nanded. |

3. The Superintendent of Police, )
Nanded, District Nanded. ]

4. ‘The Election Commission of India, |
Nirvachan Sadan, Ashoka Road, |
New Delhi 110001, ]

5. The Chief Election Officer, )
State of Maharashtra, !
General Administration Department, |
Office at Madam Kama Marg, |
Hutatma Rajguru Chewk, Mumbai- 01.] ...

e e 5 S e e 8 O O =aam e O e e e

APPEARANCE : Shri P.M. Nagargoje, Counsel for Applicant.

. Shri D.M. Hange, Presenting Officer for
respondent authorities,

----- ——— ———— e e T i D O e e S

CORAM : Hon'ble Justice Shri V.K. Jadhav, Member |J)

e e ) P T e ——= e i s 0 e e e 5 O e




2 Q.4 No. 367/2024

ORAL-ORDER

1. Heard Shri P.M. Nagargoje, learned counsel appearing
for the applicant and Shri D.M, Hange, learned Presenting Officer

appearing for respondent authoritiss,

.3 The present Criginal Anplicatics j= dizposed of Raally

with the consent of hotl: the poyties at ths admigsion stucs,

3 the present matrer is about the mid-tenupre franafer

of the applicant in tesms of the directives issued oy the Election

Coemmission of Indis by communication datad 21, 129033,
4 lLearned covnsel for the apolicant eubmits that the

[ gy

applicant is -WGrkinH al.a' .F"nli-:::;' iu—s-p::.:;:h:li: :-mri at the tirde of Lz
transfer by impugned order dated 24.02.2024 Annexure A3
collectively), he was working as Police Inspector at Nanded znd
by the said order,. tr.-_a.ns.i'r_-r:‘::d to Hingali, since he hag completsd
more than three years of tenure as on the cutsff date je

30,06.2024,

B Jeamed counsel for the applicant submits that
inttially the applicant was holding fon-executive post nt Folice
Control Room, Nanded and thereafter by order dated 02.02.2024,

transferred to C-4Y. Laermod counsel submite that C-47 apeals
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about the Anti Naxal Ceil. Learned counsel submite that even
the respondent autherities have also not disputed that at the
time of passing of impugned order, the applicant was not directly

connected with the elections and he was holding non-executive

post,

6. Learned Presenting Officer submits that the applicant
has completed three years as on the cutoff date out of last four
years and in view of the directives issued by the Election
Commission of India by communication dated 21.12,2023, he 18
required to be transferred in terms of para No. 3iii] of the said
directives, Learned Presenting Officer submits that there is no
substance in the present Original Application and the same s

liable to be dismissed.

T On careful perusal of the annexures, particularly
order dated 02.02.2024 (Annexure A-2 collectively), though the
applicant was initially working with Police Control Room, Nanded
and posted to C-47 1.e. Naxal Cell, which has been admitted in
para No. 6 of the affidavit in reply filed on behalf of respondent,

transferred to Hingoli District within Nanded Range.

8. In terms of para No. 3 read with para No. 5.3 of the

directives issued by the Election Commission of India by

TRIUE CCif
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communication dated 21.12.2023, the Police Officers as detailed
in the said para, who are responsible for Security arrangement or
deployment of police forces in the distriet at election time (i)
should not be posted in their home district and {ti) if a Police
Sub-lnspector has completed or would be completing a tenure of
three years on or before the cutoff date in a police sub-division,
then he should be transferred out to a sup-divizion which doese

not f211 i e same AC.

g, In the instaint cass, the applica ) being attaehe! fo C-
47 iz not the Police Qfcear resposasible for Ee:u_":'t;; STprEEment
ar deployment of police forces in the district at election tme. This
ot is also not disputed by the respondent autherites. o vigwy
above, the. transler policy as  declarsd by the Eiection
Commission of [ndia by commuanication dated 21.12.2023 i not
applicabls to the case of E.]-;.:; ﬁ]:pli::aﬁt! and s -'.ﬂ_'lu:rh,. -the
[mpugn::d-i;rdet' of transfer is incorrect, inlu:'n'mpr':r a.n:' il:l::g:ﬁl .ﬁnd
the same is liable to Le quashed and det asicle, I{-e;'.mr:. the
I.'-':]Inwing order :- .

\RDER

if  The Griginal Apolication No. 36772024 is hersby allowed.
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LA No. 3672034

(2]

{iij The transfsr order dated 24 (02,2024 issued by respondent
No. 4 to the extent of prescnt applicant is hereby quaszied

ar.d =set aside.

i) In the circumstance, there shall be no order as to costs,

{iv] Original Application is accordingly disposed of.

PLACE : Aurangabad. (Justice V.K. Jadhav)
DATE : 06.05.2024 Member [J)

KPE 2.0.0.4, Mo 36T of 2024 VEI Transfer
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

Writ Petition No. 11574 Of 2024

1. The D.G.P, Maharashtra
Office at Shahid Bhagatsing Marg,
Colaba, Mumbai-01.

2. The Spl. Inspector General of Police,
Manded Range, Nanded.

3. The Superintendent of Police,
Manded, District Nanded. ...Petitioners

Versus
1. Dr. Nitin s/o Bhaskarrao Kashikar,
Age : 47 years, Occu: Service as
Police inspector, Hingoli, District Hingoali,
Rfo. House No.4/19/53/178, Banjara Colony,
Gautam Nagar, Chha. Sambhajinagar,
Dist. Chha. Sambhajinagar,

2. The Election Commission aof India,
Mirvachan Sadan, Ashoka Road,
Mew Delhi 110001.

3. The Chief Election Officer,
State of Maharashtra,
General Administration Department,
Office at Madam Kama Marg,
Hutatma Rajguru Chowk, Mumbai-01. ...Respondents

Mr. N.S. Tekale, AGP for the Petitioners/State.
Mr. D.M. Shinde, Advocate for Respondent No.l.
Mr. Alok Sharma, Advocate for Respondent No.2 and 3.

¢ Uploaded on - 2003024 = Dawnicaded on - 2ET02024 T4
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CORAM : MANGESH S. PATIL &
SHAILESH P. BRAHME, 1]..

RESERVED ON : 17 OCTOBER 2024
PRONOUNCED ON : 25 OCTOBER 2024

ORDER [Per: Shailesn P. Brahme, 1.] &
Heard both the sides finally,

2. The petitioners are challenging judgment and order dated
06.05.2024 passed by learned Member of Maharashtra
Administrative Tribunal, allowing the Original Application
No.367/2024, thereby quashing order of transfer dated
24.02.2024, whereby respondent no.l was transferred from
Nanded to Hingoli,

3. Respondent no.1 was transferred from Parbhani to Nanded
by order dated 09.06.2021. He joined at Mahur, Nanded on
30.06.2021. Thereafter, he was transferred from Mahur to the
cantrol room at Nanded vide order dated 11.01.2024 in view of
Parliamentary Election of 2024. Thereafter he was transferred
from Control Room at Nanded to Anti Naxal Squad i.e, C-47 vide
arder dated 02.02.2024. Lastly, he was transferred by impugned
order dated 24,02.2024 from Nanded to Hingoli on
administrative ground., Being aggrieved, respondent no.l
preferred O.A. No.367/2024 before the Tribunal.

4. Petitioners contested the application before Tribunal by

1 Liploached on - 25 F0RM o Downfordad an - 28T02024 17 4T D
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filing affidavit-in-reply. Learned AGP for the petitioners submits
that order passed by the Tribunal is arbitrary and perverse. He
would further submit that order of transfer was passed in
consonance with guidelines of the Election Commission issued on
21.12.2023 and further instructions dated 22.02.2024. It is
further submitted that respondent no.l was to complete three
vears of service on 30.06.2024 and he was liable to be
transferred due to ensulng elections. It is further submitted that
midterm transfers are permissible in view of Section 22 (n){2) of
Bombay Police Act. It is further submitted that though
respondent no.1 was posted at Anti Naxal Squad, C-47 Unit, he
could have been deputed for election duties and therefore the
transfer was effected.

5. Learned Counsel Mr. Alek Sharma appearing for
respondent no.1 submits that it was midterm transfer and it was
against the guidelines issued by the Election Commission,
Respondent no.1 was working on non-executive post at Anti
Naxal Squad, C-47 Unit. He was not associated with election
duties. It Is further submitted that the Tribunal is perfectly
justified in quashing the order of transfer and no interference is
called for,

6. We have heard both the sides, We have gone through the
relevant documents filed by the petitioners on record as well as

the papers tendered by the parties during the course of hearing.

o Ulphewded an - 25102024 = Dawnioaded an - 28TR2004 PTA04T o
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/. The respondent no.1 was transferred to the contral room at
Nanded from Mahur vide order dated 11.01.2024. His post at
control room was non-executive post, Thereafter he was further
transferred to Anti MNaxal Cell, C-47 Unit vide order dated
02.02.2024, It was also non-executive post, There is nothing on
record to show that his post at C-47 Unit was concerning with
the election duties or security related duties. Impugned order
refers to only reason for transfer as administrative ground. As
per the guidelines dated 21.12.2023, he was not connected with
conduct of elections. For that purpose, paragraph no. 3 of the
guidelines is not attracted. Therefore, it is Inconsequential
whether he was in his home district or he was rendering services
for more than three years before 30.06,2024,

8. It is further relevant to notice paragraph no.5.3 of the
guidelines dated 21.12.2023. The guidelines are applicable to
the officers enumerated in paragraph no.5.3 who are responsible
for security arrangements or deployment of police officers in a
district during election time. His posting at Anti Naxal Squad C-
47 Unit is functional department.

9. It is also relevant to notice the circular dated 16.02.2019
issued by Home Department. These are the norms for exempting
the police officers who are not concerned with the election
duties. Its annexure-1 is a list of the branches of the police
department which are not concerned with election duties. Anti
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Naxal Squad In a naxalite district is stated to be one such
branch at serial no.13, which is not concerned with the election
duties, If this is the situation then certainly respondent no.1 was

not liable to be transferred.

10. We do not find that learned Member of the Tribunal has
committed any error of jurisdiction or perversity in allowing the

application. He has taken a plausible view.

11. We do not propose to go into the submissions of learned
AGP as to whether midterm transfer is permissible as per the
provisions of Bombay Poiice Act, Once the branch of respondent
no.1 was not concerned with election duties and he was on non-
executive and functional post, he should not have been

transferred.

12, For the reasons stated above, we find no ment in the

petition. The writ petition is dismissed.

SHAILESH P. BRAHME MANGESH S. PATIL
JUDGE JUDGE
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATION NOS 1281, 1295, 1296, 1302, 1305,
1306, 1307, 1308, 1039, 1312, 1317 & 1318 OF 2024

DISTRICT : MUMBAI

2.5 Kokare & Ors l...Applicant
Versus
The State of Maharashtra & Ors |...Respondents

Shri AV Bandiwadekar, Shri P.M Nagargoje and Shri 5.5 Dere,
learned Counsel for the Applicants.

Ms Swali Manchekar, learned Chiel Presenting Officer for the
Respondents.

CORAM : Justice Mridula Bhatkar [Chairperson)|
DATE : 23.10.2024
ORDER

1. The applicants in all these Original Applications are Police
[nspectors in Mumbai and are challenging the transfer order dated
4.10.2024 qua the applicants respectively sending them out of
Mumbaj,

2. These transfer orders are basically issued pursuant to the
Instructions/Guidelines dated 31.7.2024 issued by the Election
Commission of India for the ensuing Assembly Election which is
scheduled on 20.11.2024. (hereinafter referred to The Said

Instructions). In State of Maharashtra there are specilic provisions
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under the Maharashtra Police Act, 1951, enabling the authority Lo

transfer the Police Personnel of various cadres within the State of

Maharashtra.

3

Learnd counsel for the applicanis have challenged the arders

of transfer on following grounds:-

(il

(ii)

i)

{v]

The impugned order in fact is not in consonance with the
said Instructions issued by the Election Commission of

India.

The Respondent-State while iransferring the applicants
under Para 5.3 of the said Instructions have overlooked the
other Instructions, i.e., Paras 6 as well as 11 of the said

Instructions.

The main point agitated pertaining to the said Instructions is
that those transfer orders are not passed under the said
Instructions as the impugned order is not issued within the
time limit i.e., before 20.8.2024, prescribed under Para 11 of

The Instructions.

Under Section 22J of the Maharashira Police Act, the Police
Estahlishment Board is given to perform certain functions
including the recommendations to the PEB-2 regarding
posting and transfers of the Police Inspectors within the
Commissionerate. The same is not followed and PEB-2 has
transferred the  present  applicants  without  the
recommendations made by PEB under Section 2ZI{h).
Section 22N(d) states about the normal tenure of the Police
Inspectors in Mumbai Commissionerate which is mentioned

as 8 years. The applicants have not completed the period of
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8 years in Mumbai Commissionerate. The authority if wants
to transler the Police Inspectors mid-term and mid-tenure
that can be done only in public interest and on account of
administrative exigencics. That is not considered while

transferring the applicants.

The Respondent, C.P, Mumbai has submitted proposal on
14.8.2024 by placing the dilliculties of maintaining law and
order in the Mumbai City and further asked for the
cxemption to be given for the transfer of Police Inspectors in
Mumbai and the said proposal also clearly discloses on the
point of admmnistrative cxigency and public interest are in

favour of not transferring the applicants.

The order is challenged on the point of discrimination that
many Police Inspectors who have also completed total three
vears in the last four years in the Commissionerate are not
transferred and the Respondent-State has adopted pick and

choose policy while issuing the transfer order.

The transfer order issued by the Director General of Police,
Maharashtra State, Mumbai, are not issued by the
competent authority as per Table-C under Section 22N(2).
The Judgment of the Tribunal dated 15.3.2021 in O.A
864/2019, Shri Ajinkya Dilip Daundkar Vs. State of
Maharashtra i1s relied by the learmed counsel for the
applicants on the point of following the procedure under
Section 22N of the Maharashtra Police Act.

In any Division the Officer is required to put in minimum
three ycars belore his transfer to other Division. This

provision is breached,
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lix) ©On the point of strict compliance of the Instructions issued
by the Election Commission of India, Judgment of the
Hon'ble Bombay High Court dated 20.3.2024 in W.P
3717/2024, Dauatraya R. Karale Vs. Shekhar Balasahch

Tenbhaw & Ors s relied,

4, Learned C.P.O relied on the alidavit in reply dated
21.10.2024 of Shri K.M Prasanna, Spl 1.G (Estt) in the office of
Director General of Police, Maharashtra State, Mumbai, affidavit in
reply by Vinay 8. Rane, Sr. Deputy Assistant (Est) to the Director
General of Police, Mumbai and also afidavit in reply dated
21.10.2024 of Shri M.R Parkar, Deputy Secretary and Joint
Electoral Officer in the office of Chiefl Electoral Officer,
Maoharashtra State, Mumbai. The competent authority has powers
te transfer the Police Inspectors mid-term and mid-tenure even
though the normal tenure of Police Inspectors as per Section
22N(e) is 2 years. Learned C.P.O pointed out that under Section
22N(2) in exceptional cases, public interest and on account of
administrative exigencies the normal tenurc of Police Inspectors
can be curtailed. Learned C.P.O submitted that all the transfers
are routed through the Police Establishment Board-2 and thus
there is no violation of the procedure under Section 22N of the

Maharashtra Police Act.

5. Learned C.P.O while explaining the delay has submitted that
the proposal of CP Mumbai dated 14th August 2024 was forwarded
to Addl. Chief Secretary, Home, with the recommendations macle
by the DGP office on 16th August 2024, Learned C.P.O further
submitied that as no reply was received from the CEOQ, M3 on the
proposal dated 14th August 2024, the office of DGP wrote to CP
Mumbai vide letter dated 27% September 20249 for submitting the

list of the names of the officers who are cligible for transfer as per
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the said Notification. Accordingly, the office of CP Mumbai
submitted the list of 133 Police Inspectors who were found to be
cligible for transfer as per said Directions. Thercaflter, on st
October 2024, a revised list of 112 officers was submitted to the
office DGP, MS by the Jt. CP (Admin), Mumbai City for cllecting
transfer as per the said Directions. Learned C.P.0O has further
submitted that on 4MOctober 2024 the office of DGP, MS received
communication from Home Dept. Govi, of Maharashtra stating
that the Chiel Electoral Officer, M.S., has not accepted the
proposal sent by the C.P, Mumbai on I4th August 2024 and all
eligible officers required to be transferred out of Mumbai
Commissionerate in accordance with the said Directions dated
31.07.2024. Learned C.P.O further submitted that the details of
112 Palice Inspectors due for transfer as recommended by the CP,
Mumbai was placed before the PEB-2 and PEB-2 decided their
postings. The said list of the officers with proposed postings was
senl 1o the office of CEO, MBS and after taking approval of CEO,
M.5 issued the transfer order on the same day i.e. on 4th October
2024, [which is impugned in the present OA by the applicants). A
certificate regarding transfer of police officers by this office in
compliance of guidelines by the commission dated 31.07.2024 was
submitted to the State Government and the CEQ, MS on 4.102024.
Learned C.P.O further submitted that the Election Commission af
India (ECI) issued a letter on 4.10.2024 to the Chiefl Sccretary,
M.5. and the DGP, M.8. directing to comply the guidelines of
Commission dated 31.07.2024 and to submil compliance report
latest by 10.10.2024, Accordingly, Compliance Report was
submitted to the Chiel Election Commissioner, ECl on 06.10.2024.
Learned C.P.O has submitted that the deadline of 20.08.2024
given by the ECI through its letter dated 31.07.2024 was extended
to 10.10.2024 by the ECI in its letter dated 4.10.2024 and this
office has submitted the Compliance Report to the ECI on
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06.10.2024. Learned C.P.0O has made submissions and explained
that there was a confusion amongst the top officials of the Police
Department as the additional instructions in Clause 5.3(i) were
added which are different than the earlier Guidelines of 2023

issued for the Parliamentary Elections.

f, Learned Counsel Shri Lavate on behall of the Respondent,
Director General of Police, Maharashtra State, Mumbai, has
adopted the arguments of the learned C.P.O and made
submissions that the Election Commission of India has accepted
the compliance report submitted by the office of the D.G.P,
Maharashtra State, Mumbai to the Chiel Electoral Officer, State of
Maharashtra, Mumbai. Thus, the compliance of The Instructions is
the matter between the Home Department of State of Maharashtra,
Chiefl Electoral Officer and the Election Commission ol India. The

applicants cannot have any say on that aspect,

7.  Learned counsel Shri Akshay Shinde, appeaning for the Chicl
Electoral Officer, Maharashtra State, Mumbai, has placed reliance
on the affidavit in reply dated 21.10.2024 filed by Mr Parkar,
Deputy Secretary and Joint Electoral Officer, in the office of Chief
Electoral Officer, Maharashtra State, Mumbai. Though there is a
crassing of the time limit of 20.8.2024 in issuance of the transfer
orders by the Commissioner of Police, Mumbai and the D.G.P,
Maharashira State, Mumbai, in fact, that is exlended by the
Election Commission of India by giving directions on 4.10.2024
that the compliance report of the directions is to be submitted on
or before 10.10.2024. Learned counsel submitied that the
foundation regarding transfer and posting is under Art. 324 of the
Constitution of India and the directions issued under the same are
mandatory and required to be followed scrupulously by the

respechive Governments.
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8. It is necessary to point out that this Tribunal in O.A
12472024 & Ors, K.D Patil & Ors Vs, The State of Maharashira f
Ors, by order dated 19.7.2024 has held that the transfers
pursuant to the guidelines issued by the Election Commission of
India are to be treated as deemed deputation and has stayed the
orders of many Police Inspectors at the time of Lok Sabha Election,
By order dated 20.8.2024, the said order of the Tribunal was
stayed by the Hon'ble Division Bench of the Bombay High Court in
W.P No. 11740/2024, thereby holding that these transfers cannot
be treated as deemed deputation in view of Section 22N(2) of the
Maharashira Police Act and the directions given by the Election
Commission of India. The said Writ Petition is pending before the
Hon'ble High Court and it is fixed on 22.11.2024. The issue raiscd
in the cases in hand is different from the earlier one. Thus, in the
present matters similar order is under challenge, however,
suomewhat different on account of the modified Instructions dated
31.7.2024 issued by the Election Commission ol India for the
ensuing Assembly Elections than the earlier Lok Sabha Elections.

9. It is a settled position of law that transfer is an incidence of
service and therefore the Police Officers should accept the orders of
transfer especially when on Election duty and join accordingly.
Transfer is an administrative decision however if illegal or arbitrary
then such orders do fall within the pale of the judicial review by
the Tribunal. The Hon'ble Supreme Court in the case of L.
Chandra Kumar Vs. Union of India & Ors (1997) 3 SCC 261, has
held that judicial review of administrative action is an important

aspect of the work of the Tribunal.

10, Admittedly, the transfer order dated 4.10.2024 discloses that
the transfers are made pursuant to The Said Instructions of the

Election Commission of India and also by inveking the powers
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under Section 22N of the Maharashtra Police Act. Hence, the
relevant portion of The Instructions of Election Commission of

India are reproduced below:-

Paras 3, 5, 10 & 11 of the Guidelines of Election Commission
of India dated 31.7.2024,

Para 3. Hence, the Commission has decided that no
officer connected directly with elections shall be allowed 1o
continue in the present district {revenue district) of posting:-

i} if she/he is posted in her/his home district.

{iiy  if shefhe has completed three yvears in that district
during last four {4) years or would be completing 3 years on
or before 30 September, 2024 for UT of Jammu and
Kashmir, 31% October, 2024 for Haryana, 30" November,
2024 for Maharashtra and 315 December, 2024 for
Jharkhand.

While calculating the period of three years, promotion
to a post within the district is to be counted.

Para 5.3. Police Officers: -These instructions shall be
applicable to the police department officers such as Range
ADGs/IGs, DIGs, Commandants of State Armed Police,
SSPs, SPs, Addl. 5Ps, Sub- Divisional Head of Pelice, SHOs,
Inspectors, Sub-Inspector, Rls |/ Sergeant Majors or
equivalent ranks, who are responsible for secunty
arrangement or deployment of police forces in the district at
election time. The police officials who are posted in
functional departments like computerization, special branch,
training, ete. are not covered under these instructions.
Following shall be followed:-

(i} The Police Sub-Inspectors and above should not be posted
in their home district,

(iij If a Police Sub-lnspector has completed or would be
completing a tenure of 3 years out of four years on or before
the cutoff date in a police sub-division, then he should be
transferred out to a police sub-division which does not fall in
the same AC. If that is not possible due to small size of
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district, then he/she should be transferred out of the
district,

*In case a Poli Commiszgionerale consists o liiple

districts, the concerned officer should be transferred out of the
Commissionerate, instead of the revenue district.”

The Portion highlighted & marked® was absent in the December
2023 Guidelines of E.C.T issued for Lok Sabha Election, This
added portion has created confusion or the implementation of the
other Clauses of the Guidelines 5.3 practically not possible and
hence issuance of transfer orders delayed.

Para 10, The Commission's aforesaid instructions shall be
brought to the notice of the concerned departments/offices
or State Govt. [or their strict compliance. The DEO or
concerned district officers shall ensure that officers/officials
who are transferred should immediately handover their
charge without waiting for their substitute.

Para 11. The Commission has further directed that
transfer/ posting of all officers covered under the above
instructions shall be done and compliance reports by Chicl
Secretary and DGP with details of action obtained from the
concerned departments/offices of State Government shall be
furnished to the Commission by 20th August, 2024,
11, Clause 22N (L) states that under certain circumstances
which the Police Officers can be transferred mid-term or mid-
tenure. For the Assembly Election, 2024 in State of Maharashtra
the Election Commission of India has medified its directions by
adding it as last portion of para 5.3 and the said was not
mentioned in Instructions which were earlier given in December,
2023 for Lok Sabha Elections for the Police Officers. Thus, during
Lok Sabha Elections of 2024 the Police Officers from one Revenue
Division/District in Mumbai were transferred to other Revenue
Division /District in Mumbai Commissionerate. Hence there was

no breach of the directions of the Election Commission of India a
the time of Lok Sabha Elections in May 2024 and the C.P, Mumbaj
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also did not face the situation of transferring large number of
Police Inspectors out of the Commissionerate as they were
adjusted in one of the Districts as Mumbai Commissionerate
constitutes two Districts. However, | interpreted the Instructions in
Para 5.3 in case a Police Commissionerate consists of multiple
districts, the concerned officer should be transferred out of the
Commissionerate, instead of the revenue district for the present
Assembly Elections as Para 5.3 1s specifically introduced by the
Election Commission of India to ensure free and fair elections. The
directions given by the Election Commission of India are to be
followed and all the Paragraphs mentioned therein are to be
implemented strictly as they are. The Election Commission of
India has put a cap of time till 20.8,2024 for issuing the transfer
orders and the compliance of the same. It 15 expected that the
State of Maharashira should have [ollowed these orders
scrupulously and should have transferred before 20.8.2024 the
Police Officers as per the Para 5.3 of the said guidelines out of
Mumbai. Hence issuing the order on 4.10.2024 definitely is in
breach of Para 11 of the Directions. The delay is evident and
admitted. However the chronology of the communication 15 to be

SEer.

(A)  Omn 14" August, 2024 the C.P, Mumbai has written letter to
the D.G.P. stating that it is not practicable and [easibly not
possible to implement the guidelines regarding transfer as per the
modified provisions of para 5.3 regarding transferning the Police
Officer out of Mumbai Commissionerate. Hence the Police
Inspectors working under the Mumbal Commissionerate are to be
exempted from the transfers. The said letter was forwarded by the
State immediately to the Election Commission ol India. 1t was
necessary for the C.P and D.G P w take stock of the posts of

Mumbai Commissionerate regarding the transfers of Police

Inspectors and the proposal should have been sent immediately \/
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after the issuance of the Instructions/Guidelines dated 31.7.2024
especially when the Respondeni-State was fully aware that time
available for issuance of transfer of all the Government servants
including the Police Inspectors was of only 20 davs (o the

Respondent-State,

(B)  The Chiel Electoral Officer, M_8., Mumbai forwarded the said
letter of request to the Election Commission of India.  The letter datecd
30.8.2024 written by Mr M.R Parkar, Deputy Sceretary and Joint
Electoral Officer addressed to Ashwini Kumar Mohal, Secretary,
E.C.1 wherein it is reiterated for exemption of transfer of Police

Inspectors in Brihan Mumbai Police Commissioncrate.

(C] In response to the letter sent by The Chiel Electoral Officer,
the Election Commission of India directed the State of
Maharashtra by letter dated 10.9.2024 to submit the translated
copy of the said letter of request of the C.P, Mumbai.,

(D) Therealier, the Chiel Electoral Officer, M.5, Mumbai
forwarded that letter to the E.C.1 by sending the translated copy on
13.9.2024. Thus, it appears nearly for one month the said letter of
C.P, Mumbai could not reach and considered by the E.C.L

(E} The Chiel Electoral Officer by letter dated 4.9.2022 gave
specific directions to follow the guidelines of E.C.| dated 31.7.2024,
Surprisingly, the Election Commission of India in the said letter
dicl not extend the time or the cut-off date mentioned in para 11 of
The Guidelines.

(i) Letter dated 3.9.2024 sent by Anil Kumar, Under
Secretary, E.C.I wherein the Officer has requested the
C.EO Lo follow Para 5.3 of the
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Instructions/Guidelines. The said Guidelines were
communicated by the office of C.E.O by letter dated
402024 to the Addl, Chiel Secretary, Home

Department.

{ii) On 4.10.2024 the E.C.1 sent letter through Narendra
Butolia, Sr Principal Secretary, where he has referred
the E.C.1 letter of 27.9.2024 dirccting the D.G.P to
ensure the compliance of the Guidelines and
demanded the report. It was specifically mentioned
that the D.G.P had not submitted the compliance
report of the transler orders to the E.C.I ull date.
Therefore, in the last part of the letter he has directed
the Chiel Secretary and the D.G.P to send urgently the
compliance report  with explanation latest by
10.10.2024,

{iiij Lastly on 19.10.2024 during the pendency by this
Original Applications, Shri Ashwani Kumar Mohal,
Secretary, E.C.1 wrote letter to C.E.Q. The said para 3
is to be read with para 5.3 of the Commission’s
[nstructions/ Guidclines and it has reproduced the
said added portion of para 5.3.

In none of these letters the Election Commission of India has
specifically not rejected the request for exemption of the transfers
of the Palice Inspectors made by C.P, Mumbai and D.G.P. By way
of inference of the letters especially letter of Mr Narendra Butolia
dated 4.10.2024 wherein the compliance certificate was directed to
be submitted on or before 10.10.2024, it can be said the Ome
stems (o be extended up to 10.10.2024. Any issue raised,

difficulty informed or clanfication sought by any public authority

W
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to the E.C.I in the process of conducting elections then it is
expected to be attended to and to be addressed by the E.C.I
However, it is not done in the present case. A specific refusal was
necessary with specific directions when very peculiar difficulties
were placed on record by the C.P, Mumbai. Indeed, in para 6 of the
Instructions/Guidelines the E.C.1 has stated that E.C.1 had no
intention of massive dislocation of State machinery by large scale

translers.

12.  Thus, there is a confusion that how the said Instructions of
Election Commission of India to be followed especially when time

limit of 20" August, 2024 is already crossed.

13. In these Original Applications the Election Commission of
India is made Party through Chiefl Electoral Officer, M.S, Mumbai.
The Original Applications arc filed on 8.10.2024,  However, till
22.10.2029 Election Commission of India did not appear in the
matter before this Tribunal though the service was made and
affidavit of service to that effect is filed by the applicants,

4.  On this background it won't be out of place to refer to the
grounds mentioned by C.P, Mumbai and the D.G.P. He has
mentioned about the very complex circumstances and the difficult
situations and challenges faced by the Mumbai Police in
maintamning the law and order in this overcrowded sprawling City.
The E.C.1 is the final autherity and The Instructions are binding so
far as elections are concerned. Thus, it is apparently clear that the
C.P, Mumbai is indeed sandwiched between the implementation of
The Instructions given by the E.C.I on one hand and the safety and
sccurity of the common man in Mumbai considering the volatile
situation of the City of Mumbai of maintaining the law and order
during the Assembly Elections vacancy of Police Officers with

significantly inadequate Police Force, i.e., 170 Police Inspectors in
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Mumbai on the other hand. However, the orders passed by the
E.C.I1 of transfer of Police Officers are to be followed at any cost.
Under Article 324 of the Constitution of India the Election
Commission of India is empowered to conduct, control and have
superintendence over the election process. The term ‘Conduct’ of
Election is o be read with vide amplitude as it includes multiple
stapges, movements and deployment of huge man power and
number of decisions to conduct the election process fair and
smooth to achieve the object of democracy. Thus, the

Instructions/Guidelines issued by E.C.] are mandatory.

15. All the applicants in these Original Applications pray for
parity as order was passed by this Tribunal stayving the transfer
orders in O.A 1295, 1296 & 1281 /2024 by orders dated 8. 10,2024
B 9.10.2024, The said order is not challenged till today by the
Respondent-State or E.C.I. Thus, that order holds the [eld. In
service matters, as per the ratio laid down in the case of State of
U.P & Ors Arvind Kumar Srivastava & Ors, (2015) 1 SCC 347
that same treatment is to be given and same 15 required to be
passed in similar situation to the Government servants. [t 1s made
clear that such orders were passed in favour of the applicants by
way of interim relief, In the said matters alflidavit in reply of all the
Respondents at interim stage were not filed and so the proper
assistance was not available and many points raised or answered
in the present matters were nol discussed. Hence those orders

cannot be relied in these applications.

16. Prima facie it is very clear that in the added portion of para
5.3 of the Instructions in place of word "Revenue District” word
“Commissionerate” is substituted and therefore the persons who
have spent more than 3 years within particular Commissionerate

are required Lo be transflerred. However, the manner in which the
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added instructions are interpreted by the D.G.P and C.P will be g
matter of scrutiny at the time of final hearing. The Office of the
[.0:.P and C.P are directed to file affidavit in reply to that effect.

17. Durning the pendency of these Original Applications, the
Election Commission of India has declared the Code of Conduet on
16.10.2024 for the Assembly Election in Maharashtra. Thus, now
the entire election process is under the control of the Election

Commission of India.

18. Can the compliance of the procedure laid down under
Sections 23N, 22J and 22E of the Maharashtra Police Act be
insisted on the background of the Instructions of the Election
Commission of India? It is the issue of conflict of law between the
Statute i.e., Maharashtra Police Act and the mandatory nature of
Instructions issued by the Election Commission of India under
Article 324 of the Constitution of India. | rely on the ratio of the
Hon'ble Supreme Court in the case of A.C Jose Va. Sivan Pillai
(1984) 2 BCC 656 wherein it is observed that the power of Election
Commission of India does not prevail over the Acts passed by the

Parliament or Rules framed thercunder.

19.  In the casc of Shri Ajay D. Daundkar, 0.A 869/2019, and
cspecially the paragraphs relied by the learned counsel for the
applicants is not applicable to the present case. The applicants
Palice Inspectors in the present cases are not only transferred
under Section 22N or 22.J-2 of the Maharashtra Police Act but for
the administrative exigency and public interest for the ensuing [ree
and fair Assembly Elections under the Representative of People
Act, 1951, This requirement and the circumsiances ol conducting

the Elections has a complete bearing on the transfers of the Police
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Officers and therefore | am of the view at this interim stage those
intricacies of Scclions 22N and 22.J-2 (a) & {b) and the mandate of
[nstructions of the Election Commission of India cannot to be
decided and this issue to be considered after giving opportunity to
the Respondents 1o give their aflidavit in reply in detail on all the
avermenls and contentions raised by the applicants in all the

Original Applications.

20. Now | advert to onc more ohjection thalt many Police
Inspectors in Mumbai though they have completed three years in
one District in last four years within the Mumba Commissionerate
are not transferred thercby leading to discrimination, Learned
C.P.00 has while mecting those ohjections has argued that the
Respondents have interpreted the added Directions as Officers whao
have completed three years out of last lour years in one of the
District in the Commissionerate then only the Police Officers are
transferable. Thus, as per the inwerpretation of the D.G.P, M.&.,
Mumbai and C.P, Mumbai the total penod of three years in last
four years in the Commissioncrate is not to be calculated and
hence some Police Inspectors are not transferable. The applicants
have submitted a long lisi of 588 Police Inspectors who are not
transferred, though they were transferable in  Mumbai
Commissionerales,

It 18 necessary 1o give opportunity to the Respondents and
the Chiel Electoral Officer and C.P, Mumbai to file the affidavit in
reply on this point and il policy is found erroneous, then that will
be assessed accordingly. It is up to the Election Commission of
India 1o take or nol to take action against the State of

Maharashtra.

The information [urnished by the Commissioner of Police,

Mumbnai is as lollows:-
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Police Inspectors warking — Total sanctioned strength - 1032, Qut
of 1032 as on 31.7.2024 (otal working Police Inspectors are 881,
Out of which 111 Police Inspectors are transferred and 16 Police
Inspectors are brought from outside to Mumbai. Thus, as on today
the total strength of Police Inspectors in Mumbai is 785. It is not a
parity but it is more a matter of discrimination amengst the Police
Inspectors who are chosen as transferable and not transferable in
view of the interpretation of the added portion of Para 5.3 {ii) of the
Instructions /Guidelines. The information Murnished 0o the
Tribunal by the D.G.P that the Police Inspectors who are
transferable as per the interpretation of the Tribunal, the D.G.P
produced the said information in a tabular form which speaks for

itself.

Commissionarate | Pls Plzs wha have | Fis Out of Column |
working completed 3 out | working | Ned, Pls  who
at Police | of last 4 years |at  other | have  eompleted
Station as | total fcollectively | branches | 3 Y¥CArs
o from 1.12.2020 | excluding | tol feollectively
31.7.2024 (10 30.11.249 in | Police (from 1.12.2020
and both revenue | Stations o 30112024 in
thereafter | districts  under | as on | both revenue

the Police | 31.7.2024 | districig under

Commissionerate | and the Police

| thereafler | Commissionerate
1 2 i | 4 5 |

Brihan Mumbai | 345 173 415 298 |

21. The Instructions issued by Election Commission of India are
mandatory. However, only one clause of the said Instructions i.e.,
5.3 is not only mandatory but other Directions as a whole are
required to be considered by the C.P, Mumbai and D.G.P., State of
Maharashtra. Prima facie, as per this added Direction the Police
Officers who have put in tenure of three years out of four vears on
or before the cut-off date, i.e., 30.11,2024 they are required to be
transferred out of the Commissionerate, Moreover, as per Para No.
O the categories of Police Officers who are not covered under the

transfler policy are mentioned.
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22. Para 5.3 of the said Instructions/Guidelines is interpreted
the way the applicants have interpreted and so also this Tribunal
has prima facie has accepted the interpretation.  However, 248
Police Inspectors are not transferable because they are not
connected with the Election duty. Thus, the above information
reveals that while excluding some Police Inspectors from the
transfer, the Respondents have taken into account other
paragraphs of the said Instructions/Guidelines. Therefore, the
posts which are functional and non-functional are also required to
be considered as per para 5.3 of the said Instructions/Guidelines.
The Police Inspectors who are posted in functional department or
holding functional posts are not covered under these instructions.
Thus, the applicants, il any is holding functional posts in the

Commissionerate, he should be excluced from the transfer.

23, Though the options were called from all the applicants, while
transferring them the options given by the applicants were not
taken in to account and the transfers are made at random, hastily
wherever the posts are available. This fact is also taken into
account and such orders of transfer deserves to be stayed till

further orders,

24. Learned counsel for all the apphicants have placed belore me
specific personal grounds of their hardships and convenience. The
tables giving detals of applicants submitted by Shn
Bandiwadekar, Shr Dere and Shri Nagargoje are taken on record

and marked as Court Exhibits 1, 1l & [l respectively

25  In view of the above, following order is passed.
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difficulties, various ailments of the family members and physical
difficultics and whose children's are studying in 10% & (2
standard found that they face great hardships due to impugned

19
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The applicants on account of their genuine domestic

transier and so balance of convenience lies in their favour. Prima

lacie they have made out the case for granting interim relief,

Hence the orders of transfers are stayed qua the following

applicants.
CHART
| Sr Name of the Applicant Original Application |
No No.
1. |Ajay Bhagwant Kshirsagar O.A 1305/2024
| 2. ! Jayshree J. Gajbhive 0.A 1306/2024
3. | Manisha A. Shirke 0.A 1307/2024
. 4. | Ganesh G. Sawardekar O.A 131872024
_ 5. | Rajendra 8. Kane O.A 1317/2004
6. | Santosh 8. Kokarc O.A 1281/2024
_7._| Rajiv 8. Chavan 0O.A 1295/2024
| 8, ! Pravin D. Rane 0.A 133372024
9. | Jagdish P. Deshmukh 0.A 1333/2024
10. | Shashikant D. Jagdale 0.A 133472024 .l
11. | Jyoti C, Bagul-Bhopale 0.A 133472024
12, | Sushilkumar B, Gaikwad O.A 1308 /2024
13. | Firogjkhan Anwarkhan Pathan O.A 1308/2024
14. | Ashok T. Pardhi 0.A 1308/2024
| 15. | Dushyant A. Chavan 0.A 1308/2024
16. | Satish S. Pawar 0.A 1308/2024
17. | Sanjay N. Dhonnar 0.A 13082024
18. | Igbal M. Shikalgar O.A 13082024 i
19. | Bapusaheb T. Bagal 0.A 1308/2024 |
20. | Anant 8. Salunke 0.A 1308/2024
L 21. | V.B Madaye 1 0.A 1309/ 2024
(Bl  All the applicants who are granted interim stay are lo be

posted on the functional post within Mumbai Commissionerate on
or before 25.10.2024 to enable them to join the post on 25% or 26t

October, 2024 as the case is.

T b ik JEL
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(C)  Nointerim relief is granted in respect of all other applicants,
than the applicants mentioned above. They are directed lo report

at their respective Head Quarters on 26 .10.2024.

() All the applicants are allowed to retain their service quarters

till their respective Original Applications are decided finally.

(E)  All the Respondents are dirccted to file their alfidavit in reply
on or before 13.11.2024 and it is to be served on all the applicants.
The applicants, if they want may file their rejoinder till 19.11.2024
and copy be served on all the Respondents.

(F] 5.0 to 27.11.2024 for final hearing,

Sdi-

[ [Mridula Bhatkar, J.)
Chairperson
Place : Mumbai
Date : 23.10.2024
Dictation taken by : A.K. Nair.
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ciation that respondents 1 to 3 have practically set at naught draw-
backs and deficiencies in oral interview as pointed out by this Court.
The viva voce test copducted must be held to be fair, free from the
charge of arbilrariness, reasonable and just,

9. Undoubtedly, the expectation of the Court which frowns upon
anything arbitrary or unrcasonable has added to the workload of the
Selection Committec. But today when there is rush for admission
to Engineering Colleges like the Caesar’s wife, the selection must
be objective and beyond reproach. That has been scientifically
achieved in this case. We hope that bodies charged with the difficult
task of ascortaining merits for admission will take cue from what has
been done by respondents 1 to 3 and the lead provided by them in
this field would restore faith of Young aspirants in the system.
Therefore; the Court dismissed the writ petition and the transferred

cases,
(1984) 2 Supreme Court Cages 656
(BEFORE 5, MURTAZA FAZAL ALl A VARADARATAN
AND RANGANATH Misra, J1.)
A.C. TOSE -.  Appellant ;
Versus
SIVAN PILLAI AND OTHERS -+ Respondents.

Civil Appeal Mo. 3830 of 1982+,
decided on March 5, 1984

Election — Manner of voting — Mechanical process — Use of elecironic
voling machines, held, inconsisient wiih the scheme of B.P. Act and Conduct
of Election Roles — Election Emmhuhq'p“dkﬂnnd]m:ﬂn;mﬂw&lg
machines In polling stafions, held, without jurisdiction, more so where (he
nofification fssued after Governmend of Indin refused tn accord sanction for
such wse — Polling in fhose booths where voling machines psed in pursuance
n!ﬂmn-rtﬁmﬂnnlhhhtuhrqruhel — Repolling in (hose booths ordered —
Wepreseniafion of the People Act, 1951, Sections 59 srd 61 — Comduet of
Election Rules, 1961, Rules 22, 23, 27, 30, 33, 38, 39, 40, 49 — Constitetion
Eﬂhd?;‘am:rumhauuaschuuummrﬁnqummu

r

Election — Election Commission of India — Jurisdiction gnd povwers of —
Scopé — Sabject fo parliamentary legidation and Rules made thereunder —
Administrative Law — Ultra vires

Elvctlon — ‘Balloi® — Meaning of — Does pot inclode voting machines —

Representation of the Peopla Act, 1951, Sectlon 59 — Conduct of Election
R‘.hp EHI" 49

iFrom the Judgment and Order dased October 12, 1982 of the Kersl High
Conrt in Blectinng Potitlon MNa I nf I9AR2

e
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Constitufion of Indin — Arfiele 33 — Scope of Commbssion’s pewer
ander — Mode of construing

Interpretation of Sistutzs ~- Words ond phreses — Common parisnce
meaning should be preferred (o technical meming — Legistafive intent in
favour of the popolar meaning cam be gathered from Legislature’s Inaction
in exiending meaning of the word despile knowing its ordioary meaning

Estoppel — No estoppel sgeinsi sigtute -— Where satie doss Dol
couniensnce @ partcular procedore or method, a party's failure to raise
ohjection af the time of applylng that procedure or method wewld not estop
him from challenging the same loter before the couri — Evidence Act, 1872,
Becfion T15

Flection — Practice — Repolling can be ordered by coort oaly where
election ks challenged and court finds i o be vitiofed — Where polling only
in certain booths In a constilwency Is found fo be vitimted due to wse of defective
method of voling, repolling musi be erdered in those booths omly — Even
if same defective method wsed im other constitwencies also, court would nol
order repolling there in sbsence of any chaflenge In that regard by the

agprieved parties

The Election Commission of Tndia sought sanction of the Government
of India for introducing the method of casting votes by means of electronic
machines, but the sanction was refused. The Commission thereupon issued
a notification, published 1n Kerala Gazette om May 13, 1982, purported to ba
under Article 324 in pursuance of which veles were cast by ihe mechanical
process In 50 out of 84 polling stations in a pirticular constituency in Kerala.
The respondent was declared clected from that comstituency defeating his
nesrest rival, the sppellant, by a margin of 123 votes only. The appellant
challenged the wvalidity of woting by machine. The frial court upheld the
method of mechanical process. Allowing the appeal and setting aside the
clection of the respondent with respect to the 50 polling stations where
voting machines were used while not disturbing the results of the other 34 poliing
stations where conventional method was wsed the Supreme Court

Held ;
According to the Taw as i1 stands at prewent, the order of the Com-
missiom dfrg.:Eg casting of ballat by machines in some of the polling statons

wqs without jurisdiction. (Para 35)

The powers of the Commission under Article 324 are meant I-ndiuup;_mu-
ment rather than supplant the law in the malter of superintendence, direction
and conirol as provided by Article 324 and thercfore, that power does mod
prevail over the Acts passed by the Parhament or Rules made thereunder.
Article 324 rmust be read in harmony with and not in hu:h:unn of Articles 32.]!:
ty 729 as alse Entry 72 of List I and Eniry 37 of List 11 of the su?ml
Schedule to the Constitution. The legislative power of Parlinment or of the
Legislature of a State being frade subject to Articte 324 oniy means that no
law made by Parliament undes Article 327 oc by a Stake Legistature under
Article 328 can fake away oOr deprive the EmTu?usc:fihrrﬁca:;um
i gard it, viz. superftendenie,

:Lfr:m:ﬁnrm ke - {Paras 7, 22 and 25)
snd the Bules are silent in Tegard fo a particalar
f election, the Commission has plenary powers

Where therefore the Act
point relating to the conduct o
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under Article 324 to give any direction in that regard. Bul where there is
an Act apd express Rules made thereunder, it is DAl opeo to the Commission
tummidamemluthanmumdpmnrdmluﬁhwldlmmdimmthu
mandate contzined in the Act or the Rules. The Commission in the garb of
passing orders for regulating the coaduct of elections cannol take UpOD jEzetf
a purely legislative nctivity which has been reserved under the scheme of
the Coostitation only to Parliament and the Stae Legislatures.  Such an
absolute and uncanalised power given [0 the Commission without providing
any guidelines wonild  itself  destroy  the basic struchre of the mle of
law. {Parns 7, 22 and 25)

M.P. Ponnuswami ¥. Returning Officer, 1932 SCR 218: AIR 1952 BC 64
1 ELR 133, affirmed and followed

Sadig Ali v Elechion Commission of Iodia, {1972 4 SCC ehd 1 (19720
2 SCR 318 47 ELE 349 and Mohinder Singh Gitll w. Chief Election
Commissioner, New Dalhi, (1978) 1 SCC ans ;. AIR 1978 SC A51:
(1978) 2 SCR 272, distinguished

The Act by framing the Rules m@pﬂﬂy excluded the mechanical

ents of the Rules. The word ‘ballot® used especially 18 Section 59
of B.P. Act and Rule 49(1) of ths Conduct of Electica Rules in its simict
senae would not include yoting by the use of voting machines. That wird
has heen derived [rom the werd ‘hallota’ which existed ai a time when thers
was no question of aoy system of woting machine. The Legislahures st
hﬂﬂnnnudh:bunmuflhnnmdﬂm tendancies in various democratic
eountries of the world where the nwthnuinlnﬂtmhuhﬂuinﬂmmm
if despite the plain meaning of the word “halled” they did not choose 12 extend
the Gefinition given ss far back as 1950, it may be safely presumed that the
Purliament intended the use of waord “baflot’ in its popular rather than techoical
cense. It is well setticd that the words, phrases and semiences of a siAtoe
should ordinarily be understood in their natural, ordinary, popular and gram-
matical sense unless quch constroction leads to ghaurdity. The CXPTEstion
spatlot in such manner as may he prescribed” in Section §9 means prescribed
by the Rules made under the Act. Section &1 shows that Parliament intended
nge of hallot paper ooly for casting of woUe. Rules 22, 23, 27, 30, 33,

These Rules are hinding. on the Commission and il cannol by an execufive
fiat either override them or act contrary lo the statutory provisions of the
Rules. (Paras 28, 29 and 33}

When the Act and the Rules prescribed o particular method of vofing,
jhe Commision cannol innovate a new method and contend that use of the
mechanical process was ool cavered by the existing law and, therefore, did
not come in conflict with the law in the field. Mogoover, whers a particular
divection by the Commission i submitted to the Cowvernmeat for approval,
a5 required by the Rules, it is nol open 0 the Commission 1o g0 ghead with
implementation of It oat s own SWee will evea H the approval of the
Goverament (s not given. (Paras 24 and 25)

The argament that the appellant would be estopped from challanging

the mechanical process because he did oot oppote the introduction of this
although he was pressol in the meeling personally or through his

agent, is whatly unienable because while considering copstitutional or statutory
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provision there can be o estoppel against a statute.  Whether or oot the
appellant agreed or participated in the meeting which was held before intro-
duction of the wvoiing machioes, If such a process is ool permissible or
avthorited by law, he cannat be exiopped from challenging the same. {Para 38)

[At eleven elections held voder the Act, the mechanical device was used
and in nine, po challenge has been raised.  The Court’s judgment will nod
affect those mipe elections 0 ANy mMAanmoer.| (Parn 40}

R-M/6523/C

Advocates who appeared in this case;

E.K. Veaugopal and G, Viswanatha Iver, Semior Advocates (S EM. Anam,
Advocate with them), for the Appellant;

Ram Jethmalani and MM Abdul Khader, Senior Advocates (Difesp Pillai
and M.A. Firoz, Advocates, with them), for Respondeor 1;

K.G, Bhagat, Additional Solicitor-General (Miss A. Subashini, Advocate,
with him}, for Union;

5 Ray and AXK. Sen, Senior Advocate: (Miss A. Subashini, Advocste,
with them), for the Election Commissiooer;

BErm Jethmalani, Senjor Advocate (Miss Rani Jethmalam, Advocate, with
him}, for the Iotervensr.

The Judgment of the Court was delivered by

FazaL Ari, J—This election appeal has been filed by the
appellant, who wasg a candidate for election to *No. 70-Parur Assembly
Constituency” in Kerala but was not elected. Six candidates contested
the said clection which was held on May 19, 1982, out of whom the
first respondent (Sivan Pillai), who was a candidate of the Communist
Party of India, and the appellant were the two principal contestants,
The result of the election was announced on May 20, 1982 in which
the first respondent was declared elected having secured 30.430 votes
as against 30,327 votes secured by the appellant. Thus, the first res-
pondent secured 123 more votes than the appellant. Of the 30,450
votes, 11,268 were cast manually, according to the conventional
method provided in the Conduct of Election Rules, 1961 (for short, to
be referred to as the ‘Rules’) made under the Representation of the
People Act, 1951 (hereinafter to be referved to as the “Act’), and
19,182 votes were cast by means of electronic machines (for short,
to be referred to as “voting machines’). This was done in pursuance
of the direction issucd by the Election Commission of India (for
facility. to be referred to as the ‘Commission’) by virtue of a notifica-
tion published in the Kerala Gazette on May 13, 1082, The =aid
notification was purported to have been made under Article 324 of
the Constitution of India. and has been extracted on pages 3 to 3§
of the judgment of the High Court and it is not necessary for us to
repeat the same having repard to the point of law that we have to
decide in the instant case.

2. Tt may be mentioned that prior to issuing the notification the
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Commission had sought the sanction of the Government of India
whicn was however refused. As mentioned sbove, the votes by the
mechanical process were cast in 50 out of the 84 polling stations.

3. The tral Court upheld the walidity of voting by machine
and held that the respondent was duly elected to the Assembly seat.
Hence, this appeal by the appellant.

4. Article 324 of the Constitution gives full powers to the Com-
mission in matters of soperintendence, direction and control of the
preparation of electoral rolls and also for the conduct of elections to
the Parliament and State Legiclatures. Tt was argued that the Com.
mission being a creature of the Constitution itself, its plenary powers
flowing directly from Article 324 will prevail over any Act passed
by the Parliament or Rules made thereunder. Tn order to buttress this
argument, il was contended that the manner of voting was a matter
coming within the ambit of Articles 324 and 327 which empowered
the Parliament to make laws in respect of matters relating o or in
connection with the elections to the Parliament or the State Legis-
latures and would be deemed to be subsidiary to the power contained
in Article 324 and if there was any conflict between a law enacted
by the Parliament and the powers given to the Commission regard-
ing regulating the conduct of elections to Parliament that law must
yicld to Article 324, otherwize the very object of Arficle 324 wonld
be defeated. Motice was piven by this Court both to the Union of
India as also the Commission though in terms of Section 82 of the
Act they are not necessary parties and were not before the High Court.

5. This is o very attractive argument but on a closer scrutiny and
deeper deliberation on this aspect of the matter, it i& not possible
to read into Article 324 such a wide and uncanalised power, which
s entrusted to the Commission ss Mr Jethmalani would have us
believe, Part XV of the Constitution contains Articles 374 to 328
which relate to the manner in which elactions are to he held. the rights
of persons who are entitled to vote. preparation of electoral rofls,
delimitation of constituencies. ete.. but this iz merely the storehouse
of the powers and the asctual exercise of these powers is left to
Parliament under Articles 325 to 329. Tn other words, Arficle 3724
ha< to be read in harmonv with snd not in isolation of, Articles 3126
to 339 Artiele 324 mav be extracted thus -

324. Superintendence, direction and control of elections
fe be vested in an Election Commission—(1) The super.
intendence, direction and control of the preparation of the electoral
rolls for, and the conduct of, all elections ta Parliament and 1o
the Legislature of every State and of elections to the offices of
President and Vice-President held under this Constitution ghall
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be vested In a8 Commission (referred to in this Constitution as
the Election Commission).

(2) The Election Commission shall consist of the Chief
Election Commissioner and such number of other Election Com-
missioners, if any, as the President may from time to time fix
and the appointment of the Chief Election Commissioner and
other Election Commissioners shall, subject to the provisions of
any law made in that behalf by Parliament, be made by the
President.

{3) When any other Election Commissioner is So appointed
the Chiel Election Commissioner shall act as the Chairman of the

{4} Before each general election to the House of the People
and to the Legislative Assembly of each State, and before the
first general election and thereafter before each biennial election
to the Legislative Council of each State having such Council,
the President may also appoint after consultation with the
Election Commission such Reglonal Commissioners as he may con-
sider necessary to assist the Election Commission in the per-
formance of the functions conferred on the Commission by
clause (1).

{5} Subject to the provisions of any law made by Parliament,
the conditions of service and tenure ol office of the Election
Commissioners and the Regional Commissioners shall be such
_as the President may by rule determine :

Provided that the Chief Election Commissioner shall not
be removed from his office except in like manner and on the like
grounds as a Judge of the Supreme Court and the conditions
of service of the Chief Elechon Commissioner shall not be
varied to his disadvantage after his appointment

Provided further that any other Election Commissioner or a
Regional Commissioner shall not be removed from office except
on the recommendation of the Chief Election Commissioner,

{6) The Piesident, or the Governor of a State, shall, when
so requested By the Election Commission, make available to the
Election Commission or to a Regional Commissioner such staff
as may be nectssary for the discharge of the functions conferred
on the Fisction Commission by clause (1).

6. While interpreting a constitutional provision we must remember
the memorable words of Chief Justice Marshall ;
We must never forget that it is the Constitution which we
are expounding.

——TTT
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7. Another golden rule laid down by this Court on the inter-
pretation of statutes is that we should so interpret the language of a
statute As to suppress the mischief and advance the object. Tt is
true that Article 324 does authorise the Commission to exercise
powers of superintendence, direction and control of preparation of
electoral rolls and the conduct of elections to Parliament and State
Legislatures but then the article has to be read harmoniously with the
articles that follow and the powers that are given to the Legislatures
under Entry 72 in the Union List and Entry 37 of the State List
of the Seventh Schedule to the Constitution. The Commiszion in
the garh of passing orders for regulating the conduct of elections
tannot take dpon itself a purely legislative gefivity which has been
reserved under the scheme of the Constitution only to Parliament and
the State Legislatures. By no standards can it be said that the Com-
mission is a third Chamber in the legislative process within the scheme
of the Constitation. = Merely being a creature of the Constitution will
nat give it plenary and absolute power to legislate as it likes without
reference to the law enacted by the legislatures.

8. It was further argued that this power was necessary in order
ta make the Commission an independent body and in this coanection
our attention was drawn to a speech of Dr Ambedkar in the Constitusnt
Assembly when the question of making the Election Commission an
indcpendent body was being debated. At page 905, Constiiuent
Assembly Debates (Vol. 8), Dr Ambedkar observed thus :

But the House affirmed without any kind of dissent that
in the interest of purity and Ereedom of elections to the legis-
lative bodies, it was of the utmost importance that they should
be freed from any kind of interference from the exccutive of
the day. In pursuance of the decision of the House, the Drafting
Commitiee removed this question from the category of Funda-
mental Rights and put it in a separate part containing Articles
289, 290 and so on. Therefore, so far as the fundamental
question is concerned that the election méachinery should be out-
side the control of the executive Government, there has been no
dispute. What Article 289 does is to carry out that part of
the decision of the Constituent Assembly. Tt transfers the super-
intendence, direction and control of the preparation of the
electoral rolls and of all elections lo Parliament and the Legis-
latures of States to a body outside the sxecutive to be called
the Election Commission.

9. These observations mercly show that the intention of the
founding fathers of our Constitution was to make the Commission
a separate and independent body so that the election machinery may
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be  owotside  the contral aof the sxecufive Govermment, What
Dr Ambedkar, or for that matter the founding fathers, inlended was
that the superintendence, direction and control of the preparation of
electoral rolls and of all elections to Parliament and State Legislatures
should be left to the Election Commission. This object has been fully
carried out by the provisions in Articles 324 fo 329. Neither the
observations of Dr Ambedkar nor the provisions of the Constitution
could ever have intended to make the Commizsion an apex body
in respect of matters relating to elections, conferring on it legislative
powers ignoring the Parliament altogether.

10. Mr Asoke Sen, appearing for the Commission, speaking in
the same strain as Mr Jethmaland, contended that Article 324 was 3
Code in itselt and was couched in a very plain and simple language
which admils of no ambiguity and, if so construed, it gives full powers
and authority to the Commission to give any direction in connection
with the conduct of elections. It was further submitted that if this
interpretation is not given then Arficles 325 to 329 would amount to
defeating the very obect which was sought to be achieved by Article 324.
Supporting argument was built up by Mr Sen by heavily relying upon
the opening words in Article 327 to the effect : “subject to the pro-
visions of this Constitution™ and absence of any such rider in Article
324, For the reasons which we will give hereafter, it is not possible
for us to accept the somewhat far-fetched argtiment of the learmed
counsel.

11. Relisgnce was placed on a decision of this Court in Sadig
Ali v. Election Commission af India' where the Court observed thus :
(SCC p. 672, para 15)

Article 324 of the Constitution provides inter alia, that the
superintendence, direction and control of the preparation of
electoral rolls for and the conduct of all elections to Parliament and
Legislative Astemblies of the States and all elections to the offices
of President and Vice-President held under the Constitution shall
be vested in the Commission. ...

Without prejudice to the generality of the foregoing power,
sub-section (2) enumerates some of the matters for which
vision mayy be made in the rules. Sub-section (3) requires that
the rules framed should be laid before each House of Pariament.
Conduct of Flection Rules, 1961 were thereafter framed by the
Cenlisr «-ovgmment, Bule 5 of those Rules requires the Com-
mission to specily the symbols that may be chosen by candidates
at elections in Parliamentary and Assembly elections and the

1. (1972) I SCR 318 : {1972y 4 5CC 6841 47 ELE 349
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restrictions to which that choice shall be subject. Rule 10 makes
provision for allotment of symbols to the contesting candidates
by the Returning Officer subject to gencral or special directions
issited by the Commission.

12. The first part of the above observations merely repeats the
[anguage of Aricle 324 but the second part clearly shows that
the power under Article 324 Is conditioned by the Rules made by
the Central Government for the copduct of ajl elections. These
observations, therefore, do not Appear to us to be of any assistance
Lo the stand taken by the appellant.

13. Reliance was also placed on the following observations in
the said case: (SCC p. 679, para 34)

Question then arises as to what is the binding nature of
the decision given by the Commission under paragraph 15. In
this respect it has to be borme in mind that the Commission
only decides the question as to whether any of the rival sections
or groups of a recognised political party, each of whom claims
to be that party, is that party. The claim made in this respect
is cuily for the purpose of symbols in conneciion with the elections
to the Parliament and State Legislatures and the decision of the
Commission pertaing to this limited maftar. . ..

(emphasis supplied)

14. These ocbservations alo do nol advance the matter any
turther because it was clearly held that the claim made in respect of
symbols pertained only to the limited matter which was being considersd
by the Commission. The following observations of this Court in that

case completely clinch the fssue against the appellant : (SCC p. 681,
para 40)

It would follow from what has beem discussed earlier in this
judgment that the Symbols Order makes detailad provisions for
the reservation, choice and ajlotment of symbols and the recogni-
tion of political parties in connection therewith, That the Com-
mission showld specify symbols for elections in Farliamentary
ard assembly constituencies has also beer made obligatory by
Rule 5 of Conduct of Election Rules, . | {emphasis supplied)

15. Thus, it is manifestly apparent from thic decision that the rule-
making power of the Conunission under the Act, with respect to symbols,
would have to prevail over any order that it may pass and the
words “conduct of elections” would not make the Commission a purely
legislative body,

16. Another case on which great reliance was placed is + Mokinder
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Jingh Gill v. Chief Election Commissioner, New Delh, In (his case,
it was held that an order passed by a statutory functionary on certain
specific grounds cannot be supplemented by external evidence like
affidavits or otherwise. This case also nowhere lays down that the
Commission possesses plenary powers — both executive and legis-
lative — in the guise of conduct of elections. One of the main
questions posed by Krishna lyer, J., speaking for the Court, was
as follows : (SCC p. 421, para 17)

Can the Election Commission, clothed with the compre-
hensive functions vnder Article 324 of the Constitution, cancel
the whole poll of a constituency after it has been held, but before
the formal declaration of the result has been made, and direct
a fresh poll without reference to the guidelines under Sections 58
and 64(a) of the Act, or other legal prescription or legislative
backing ? If such plenary power exists, is it exercisable on the
basis of his inscrutable ‘subjective satisfaction’ or only on a
reviewable objective assessment reached on the basis of circum-
startces vitiating a free and fair election and warranting the
stoppage of declaration of the result and directions of a fresh
poll not merely of particular polling stations but of the total
constituency ?

17. The learned Judge while answecring the question observed
thus :

Article 324, which we have set out earlier, is 2 plenacy pro-
vision vesting the whole responsibility for national and State
elections and, therefore, the mecessary powers to discharge that
fmnction. It is true that Article 324 has to be read in the light
of the constitutional scheme and the 1950 Act and the 1951 Act.
Sri Rao is right to the extent he insists that if competent Jegisla-
tion is enacted as visualised in Article 327 the Commission canot
shake itsell [ree from the enacted prescriptions.... dnd the
supremacy of valid law over the Commision argues itself.
No one is an imperium [n Imperio in our consiitntional ordér.
It is reasonable to hold that the Commissioner cannot defy the
law armed by Article 324, Likewise, his functions are subject
to the norms of fairpess and he cannot act arbitrarily. Un-
checked power is alien to our system. ... (SCC p. 431, para 38)

Article 324, in our view, operzies In areas left unoccupied
by legislation and the words ‘superiniendence, direction and control”
as well as ‘conduct of all elections’, are the broadest terms. . .
(SCC p. 431, para 39) {emphasis supplied)

2 (1978) 2 SCR 272: (1978) | SCC 405: AIR 1978 SC B51
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18. The observations, extracted above, furnish a complete answer
to the arguments of Mr Jethmalani and Mr Asoke Sen as it has been
cleasly held that Article 324 would operate only in arcas left unoccupied
by legislation, =ven if the widest possible connotation is given to the
language of Article 324. While summarising the propositions, the
Court made the following observations : (SCC p. 452, para 92)

Two limitations at least are laid on its plenary character
in the exercise thereof. Firstly, when Parliameni or any State

Legisiature has made valid law relating to or in connection with

elections, the Commission shall act in conformicy with, not in

viclation of such provisions but where such law is silens Article

324 is a reservoir of power to act for the avowed purpose of,

not divorced from pushing forward a free and fair election with

expediion. Secondly, the Commission shall be responsible to
the rule of law, act bona fide and be amenable to the norms of
matural justice in so far as conformance to such canons can
reasonably and realistically be requited of it as fairplay-in-
action in a most important area of the constitutional order, vie.,
elections. . . . (emphasis supplied)

19. Thizs is actually the main spirit and gist of the decision
which appears to have been relied upon by the appellant but which
does not at all support his stand. In the aforesaid case, there did
not appear to be any conflict between the order passed by the Com-
mission and the Act or the Rules. The question at issue in the
instant case did not really arise in the form and shape as has been
presented before us. On the other hand, the matter scems to have
been fully settied by an earlier decision of this Court in N.P. Ponuu-
swami V. Returning Officer, Namaklkal Comnstituency® where Fazal
Ali, J. (as he then was) while making a very pointed and crisp
approach, scientifically analysed the position thos :

Broadly speaking, before an election machinery can be
brought into operation, there are three requisitcs which require

o be attended to, namely, (1} there should be a set of laws

and rules making provisions with respect to all matiers relating

to, or in connection with, elections, and it should be decided as
to how these laws and rules are to be made; (2) there should
be an exccutive charged with the duty of securing the Jdue conduct
of elections ; and (3) there should be a judicial tribunal to deal
with disputes arising out of or in connection with eleetions,

Articles 327 and 328 deal with the first of these requisites,

Article 324 with the second and Article 320 with the third

requisite. The other two articles in Part XV, viz, Articles 335

3. 1932 SCR 208, 229: AlIR 1952 S5C 64: 1 ELR 133
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and 326, deal with two matiers of principle to which the Consti
tution-framers have atteched much importance. They e
(1) prohibition against discrimination in the preparation of, or
eligibility for inclusion in, the electcral rolls, on grounds of
religion, race, caste, sex or any of them ; and (2) adult suffrage.
Part XV of the Constitution is really a code in itsell providing
the entire groundwork for enacting appropriste laws and sectling
up suitable machincry for the conduct of elections.

20. We hully endorse and follow the above observations of the
Constitation Bench,which lay down the comrect law on the subject
and we have nothing further to add to the approsch madc by this
Court in the case referred to above. On the other hand, our view
that Articles 324 to 329 have to be constroed harmoniously flows as
a logical corollary from the ratio in Ponnuswanmi case®,

21. The pointed and pungent observations, extracied sbove, really
amount to a Bible of the election law as culled out from an interpre-
tation of the provisions of Articles 324 to 329 of the Constitution,
and wore referred to with approval even in Mohinder Singh Gill case®.
During the last three decades this case has neither been distinguished
nor dissented from and still holds the field and, with due respect,
very rightly. No other case ever made such a dynamic and clear
approach to the problem, perhaps due to the fact that no such occasion
arose because the Commission has always been following the pro-
visions of the Act and the Rules and had never atlempted to arrogute
to itself powers which were not meant to belong to it  Indeed, if
we were to acgept the contention of the respondents it would convert
the Commission into an absolute despot in the field of slection so
as to give directions regarding the mode and manner of elections by-
passing the provisions of the Act and the Rules purporting to exercise
powers under cover of Article 324. If the Commission is armed with
such unlimited and arbitrary powers and if it ever happens that the
person manning the Commission shares or is wedded to a particular
ideology, he could by giving odd directions cause a political havoc
or bring sbout a constitutional crisis, sefting at naught the integrity
and independence, of the clectoral process, so important and indis-
pensable to the democratic system.

22. Further, such an absclute and uncanalised power given to the
Commiss*.. without providing any guidelines would itself destroy the
anuic wiructure of the rule of law. It iz manifest that such a disastrous
consequence could never have been comtemplated by the Constitu-
tion makers, for such an interpretation, as suggested by the counsel
for the respondent, would be far from alteining the goal of purity
and sanctity of the clectoral process. Hence, we must construe
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Articles 324 to 329 as an integral part of the same scheme collabo-
rating rather than colliding with one another. Moregver, a perusal
of Articles 324 w 329 would reveal that the legislative powers in
respect of matters relating to Parliament or the State Legislatures vest
in Parliament and in no other body. The Commissiar would come
into the picture only if no provision has been made by Parliament
in regard to the elections to the Parliament or State Legislatures.
Furthermare, the power under Article 324 releting to supenntendence,
direction and control was actually vesting of merely all the executive
powers and not the legislative powers. In other words, the legislative
power of Pacliament or of the Legislature of a State being made subyject
to Article 324 only means that no law made by Parliament under
Article 327 or by a State Legiglature under Article 328 can take away
or deprive the Commission of the executive power jo regard to matters
entrusted to if, viz. superintendence, direction and control of elections.
The right to file an election petition directly Alows from Article 329 and
camnot be affected in any manner by the exercise of executive power
by the Commission under Article 324,

23, In view of the above, it is not necessary for us to consider
4 number of other authorities that were cited before us as they do
not appear to be directly on point.

24. 1t is pertinent to indicate that the High Court fell into an
obvious fallacy by acceptance of the position that the direction of the
Commission was intended to operate in an uncovered feld. When
the Act and the Rules prescribed a particular method of voting, the
Commission could not innovate a new method and contend that use
of the mechanical process was not covered by the existing law and,
theretore, did not come in conflict with the law in the feld. '

25. To sum up, thercfore, the legal and constitational position is
as follows ;

{a) when there is mo parliamentary legisiation or rule made
under the said legislation, the Commission is free to s
any orders in respect of the conduct of elections,

(&) where there is an Act and express Rules made thereunder,
it is not open to the Commission to override the Act or the
Rules and pass orders in direct disobedience to the mandats
contained in the Act or the Roles. In other words, tho
powers of the Commission are mesni: o supplement rather
tham supplant the law (both statute and Rules) in the matter
of superintendence, direction and control as provided by
Article 324,

(€) where the Act or the Rules are silent, the Commission has
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no doubt -plenary powers under Article 324 to give any
direction in respect of the conduet of election, and

() where a particular direction by th: Commission is submitted
to the Government for approval, as required by the Rules,
it is not open to the Commission to go ahead with imple-
mentation of it at {iz own sweet will even if the approval
of the Government is mol given.

26. Apart from the arguments referred to above, an alternative
argument put forward before us was that even the Rules framed under
the Act authorize the Commission to give directions to hold voting
by the use of a voting machine and thix is covered by Section 39
of the Act and Rule 49 of the Rules. This argument merils serious
consideration, In the instant case, the main grievance of the appellant
is that the voting by mechanical process was not permigsible either
under the Act or under the Rules, Reliance was, however, placed
by the appellant on Section 5% of the Act which runs thus :

59. Manner of vating at elections—At every election where

a poll is taken votes shall be given by ballot in such manner

as may be prescribed, and no votes shall be received by promy.

27. Tt iz obvions that Section 59 uses the words “"ballot in such
manner as may be prescribed”, which means prescribed by the Rules
made under the Act. A reference to Section 61 of the Act would
show that Parliament intended use of hallot paper only for casting
of votes. 'This takes us to Rule 49, the relevant part of which may
be extracted thus:

49, Voring by ballot ar notified polfing stations.—(1) Not-
withstanding anything contained in the preceding provisions of
thiz Part, the Flection Commission may, by notification published
in the Official Gazetfe at least 15 days before the date, or the
first of the dates, of poll appointed for an election, direct that
the method of voting by baTlot shall be followed in that election
at such polling stations as may be specified in the notification.

28. Tt was submitted that having repard to the modem and
changing conditions of the society a dvnamic anproach should be
made to the interpretation of the aforesaid two legal requirements.
The matter does not rest here : something could be said for the view
that the word ‘ballot’ includes wotine by machines.” Section 59
memeands de | aelain T intention in setting up the mode. manner and
wmethod of voting by npreseribine express rules as to how the voting
should be done.  Tn this connection. reference may be made 1o Rule 22
which telates to the form of ballot paper and its contents. Rule 23
requires the Returning Officer to record on the counterfoil of the
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ballot paper the electoral roll number of the elector as entered in the
marked copy of the electoral roll. Rule 27 refers to the return of
ballot paper after an elector has recorded his vote or made his declara-
tion. Rule 30, which prescribes the contents of the ballot papers,
is completely contrary to the concept of ballot by machine. Simifarly,
Rules 33, 38, 3% and 40 seem to be wholly inconsistent with the
mechanical process but gseem to adopt the conventional method, As
we have already indicated, these Rules are binding on the Commission
and it cannct by an executive fiat either override them or act contrary
o the statutory provisions of the Rules.

2% On a proper and derailed analysic of these Rules it iz clear
that the Act by framing the Rules completely excluded the mechanical
process which, if resorted to, would defeat in a large measure the
mandatory requirements of the Rules. :

30. Tt is a well settled rule of interpratation of statutes that words,
phrases or sentences of a statute should ordinarily be understood in
their natural, ordinary, populsr and grammatical sense wnless such
a construction leads (o absurdity,. Mr Jethmalani argued that the
word ‘ballot’ is wide enough to include the mechanical process and,
therefore, the direction of the Commission falls squarely within the
four comers of both Section 59 and Rule 49. Reliance was placed
on the dictionary meaning of the word “hallot' which has besn defined
in Black's Law Dictionary (Fourth Edn.) at page 182 thus -

means act of voting, usually In secret, by balls or by written
or printed tickets or slips of paper: the system of voting by
balls or tickets, or by any device for casting or recording votes,

as by vorfng machine.
In Stroud’s Tudicial Dictionary (Third Edn.), however, ‘hallot’ means
“votes recorded — all ballot papers put into the ballot boves by the
electors (p. 32397 Stroud therefore, does mot subscribe 1o the view
of casting of vote through a voting machine and we agroe with this
view hecattse casting of votes by machine is & mechanical process,
which has come into existence long after the Act was passed and
is not generally invoked in most of the democratic countries of the world.

31. Concise Oxford Dictionary defings the word *ballot” thus ;
(usu, sccret) voting ; small ball, tickel or paper used in
voting ; votes so recorded: lot-drawing.
32. In Webster's Third New International Dictionary (Vol. T)
at page 168 ‘Ballot’ is defined thus:

to obtain a vote from (a body of voters) (the men on the
proposal), to select by ballot or by the drawing of lots,
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33, It may be mentioned here that the word “ballol’ has been
derived from the word ‘ballota’ which existed at a time when there
was no qusstion of any system of woting machine, Ewen in 1951
when the Act was passed or the Rules were made, the system of
voting by machine was not in vogue in this country. In these circum-
stances, therefore, we are constrained to hold that the word ‘ballot’
in its strict sense would mot inciude wvoting by the use of voting
machines. Legislatures must be deemed to be aware of the
modern tendencies in varions democratic countries of the world where
the mechanical system has been introduced and if despite the plain
meaning of the word ‘ballot’” they did not choose to extend the defini-
tion given as far back as 1930, it may be safely presumed that the
Padiament intended to use the word “ballot’ in its popular rather tham
a technical sense, Our view finds 2 good deal of support from the
circumstance that even though the system of voting by mechanical
process was submitted to the Government for approval yet the same
was declined which shows that the rule-making authority was not
prepared to switch over to the system of voting by machines, perhaps
on account of the legal bar as mdicated by us.

M. Tt i= rather onfortunate that the Union of Tndia which is a
party to this case. has taken a very neutral stand by neither support-
ing nor opposing the direction given by the Commission.

35. Having regard to these circumstances, therefore, we are cleardy
of the opinion that according to the law as it stands at present, the
order of the Commission directing casting of ballot by machines in
some of the polling stations, as indicated sbove, was without juris-
diction and could not have been resorted to.

36. Tt was further pointed out by the respondent that the process
of voting by machines is very useful as it eliminates a number of
drawbacks and expedites, to a preat extent, the declaration of the
result of the election by eliminating the process of counting of wvotes
from the ballot boxes. On the other hand, the appellant has pointed
out a number of defects, some of them being of a vital nature, which
would defeat the electoral process. We would now Indicate some
of the apparent defectz which were pointed out to us by the counsel
for the appellant after giving a demonstration of the voting machine
hefore ws :

Ve absence of a provision for identifying the candldate for
whom a void vote has been cast—
{a) by impersonating a dead voter,
(#) by impersonating an absentee vofer,
(e} by the penuine voter who fenders a vote after a vote
has been cast in his name by an impersonator (Rule 42,
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(d) where a vote is void having been cast after closing
time (Rule 43),

(#) where the voter has cast votes in more than one booth
in the same constituency [Section 62{23],

{f) where the voter haz cast two voles in two constituencies
[Section 63(3)],

() where the voter is disgualified under Section 16 of the
Act [Section 62(4)],

(h) where an elector marks a ballot paper wrongly for a
candidate, he loses the right to get a fresh ballot paper
for casting his vote correctly (Rule 41).

The provisions of Section 100(1)(d) and more so

Section 101(a) and (b) under which by excluding the void votes

or voles cast as a result of corrupt practices any other candidate

can be declared duly elected as the true representative of the
comstituency.

37. On the other hand. a number of advantages which could be
obtained by using the mechanical process were pointed out by the
tespondent, the sum and substance of which was that despite some
defects the electoral process would be expeditious and would cut out
2 number of delays or mistakes committed at various stages. The
fact, however, remains that if the mechanical process is adopted, full
and proper fraining will have to be given to the voters which will
take quite some time. However, we refrain from making any comments
on either the defects or advantages of voling machines hecause it
would be for the Legislature and the Government, if it revises ite
decision at one time or the other, to give lazal sanction to the direction
given by the Commission. For these reasoms, i is not necessary for
us to go into the very detailed notes of arguments submitted by the
parties in respect of this aspect of the matter.

38. Lastly, it was argued by the counsel for the rezpondents
that the appeliant would be estopped from challenging the mechanical
process because he did not oppose the introduction of this process
although he was present in the meefing personally or throngh his
agent. This argument iz wholly untenable hecanse when we are cons
sidering a constitutional or statutory provision there can be no estoppel

: against a statute and whether or not the appellani agreed ar partici-
pated in the meeting which was held before introduction of the voting
machines, if such a process is not permissible or authorized by law
he cannot be estopped from challenging the same.

39. For the reasons given above, we allow the appeal, set aside
the election of the respondent with respect to the S0 polling statione
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where the voting machines were used and we direct a tepoll to be
held in these 50 polling stations. We, however, do not touch or
disturb the results of the votes secured in the other 34 polling stations
which was done in accordance with law, viz., the use of ballot papers.
After the repoll, the result of the election would be announcod afresh
affer taking into account the votes already secured by the candidates,
including the respondent. We make no order as to costs

40. In course of argument, Mr Sen for the Commission informed
us that at eleven elections held under the Act, the mechanical device
was used and in nine, no challenge has been raised. Tt follows that
our judgment will not affect those nine elections in any manner.
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Advocates who appeared in this ease:

Mrs Shooha Dixit, Advecate, for the Appellant;
SA. Syed Advocate, for the Bespondenis. T

OEDER

i. Special leave granted.

2. We heard Mr Manchanda, learned counsed lor the appellant
and Mr Syed, learned counse] for the respondents.

tFrom the Judgment and Order dated Apnl 2, 1580 of the Allahabad High
Court at Allahabad in C.W. Petition No. 610 of 1574



