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No. 2 under which he dismissed
the Appeal of the Petitioner
dated 30.12.2022 on account of
abnormal delay.

.  EXHIBIT-B

Copy of the order of punishment
| 8 —20

of removal from service dated
15.12.2012 passed by Respondent
No. 1.
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,MUMBAI

ORIGINAL APPLICATION NO, OF 2024
SHRI VISHNU SURYABHAN MISAL--=--—-———-—-< PETITIONER
VERSUS

THE DIRECTOR, ACCOUNTS AND
TREASURIES, M.S., MUMBAI, ETC. 2------= RESPONDENTS

SYNOPSIS

CHRONOLOGY OF DATES AND EVENTS

- - — . - ———— o ——— — —— . A S e e e S

SR.NO. DATE EVENTS / PARTICULARS

————— ————— — ——— ——— — ———— o I W G S e M e S S

1] 17.1.2001 - That the Petitioner Jjoined the
Government service as a Senior Clerk as a
Nominee of Freedom Fighter.

2] 17.7.2006 - That while he was in service and
as such working in the office of the Joint

Director, Accounts and Treasuries, Konkan
Division, Navi Mumbai on being transferred
there at.

3] That it is alleged that the Petitioner
frequently proceeded on leave and thus
remained unauthorizedly absent.

4] 29.1.2008 - That in view of this he was
subject to the departmental enquiry for such
alleged misconduct for which he was issued
the departmental enquiry charge sheet.

5] 6.5.2009 - That the Enquiry Officer
submitted the report of the enquiry to the
Respondent No. 1 holding that both the
charges levelled against the Petitioner are
proved.

6] 17.7.2009 - That the Respondent No. 1 issued
the Memo to the Petitioner and thus called
upon him to submit his reply. That however,
due to the reasons beyond the control of the
Petitioner that he did not submit his reply
thereto.



7]

8]

9]

10]

11]

12]

13]

14)

20.7.2010 = That in raesponsa to the notioce

dated 15.7.2010 publimhed in the newspapar,
that the Petitioner submitted hisa dafanaa
atatement atating therein that baoause he
wan suffering from the mental illness that
he ocould not rasmpond to the earlier
communioation from the Respondent No. 1.

That the Petitioner was oalled upon to
appoar before the Medioal Doard for fitnens
cortificate mo am to find out whether he
would be in a position to dimcharge his

dutiesn.

6.9.2010 = That aoccordingly vide Mediocal
Fitneas Certificate the G.T. Hospital,
Mumbai declared the Petitioner to be fit for
duty. That accordingly the Petitioner was
allowed to resume his duties on 1.10.2010.
That he worked during the period botween
1.10.2010 to 11.6.2012.

That accordingly the report wan ocalled for
about the conduct of tho Potitioner during
the said period from the office of the Joint
Director, Accounts and Troasuries, Konkan
Division, Navi Mumbai.

15.12.2012 - That the Respondent No. 1 held
the alleged misconduct levelled against the
Petitioner being proved and accordingly he
straightway passed the order of punishment
of removal from service.

30.12.2022 - That the Petitioner preferred
an Appeal before the Respondent No. 2.

3.9.2024 - That however, the said Appeal
came to be dismissed summarily by the
Respondent No. 2 solely on the ground of
abnormal and unexplained delay to file the

Appeal.

.10.2024 - Hence, this O.A.

MUMBAI.

[BHUSHAN/GAURAV A.V.BANDIWADEKAR]

—__-10.2024 ADVOCATE FOR THE PETITIONER
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, MUMBAI

ORIGINAL APPLICATION NO.

Shri Vishnu Suryabhan Misal,

Aged 50 ¥Yrs, Occ. Nil,

Ex. Senior Clerk,

R/o.

Sai Shrushti Apartments,

Plot No. A/31, Room No. 101,

Sector No. 14, Dival Village,

Belapur, Navi Mumbai, Dist. Thane.

Mob. No. 9637350928

@gmail.com

ADDRESS FOR SERVICE OF NOTICE

Shri
Shri
Shri
Sou.
Sou.

Arvind V. Bandiwadekar,
Bhushan Arvind Bandiwadekar,
Gaurav Arvind Bandiwadekar,
Gayatri Gaurav Bandiwadekar,
Amolika Bhushan Bandiwadekar,

Advocates, Having office at 9,
“Ram-Kripa’”, Lt. Dilip Gupte Marg,
Mahim, Mumbai - 400 016.

1]

VERSUS

The Director, Accounts and
Treasuries, M.S., Mumbai,
[

Having Office at Directerate

of Accounts and Treasuries,

kadtunart @Uf& 4 oung é-[W

/rL’l‘ﬂ Mﬁ
o R

CI\AHXI / fnun*baL;la

OF 2024

PETITIONER



Bombay Bort Trust, )|

2] The State of Maharashtra, ]
Through Principal Secretary, 1]
Finance Department, ]
Having Office at Mantralaya, ]

Mumbai - 400 032. ] RESPONDENTS

DETAILS OF APPLICATION

1. Particulars of the Petitioner : See title.
2. Particulars of the Respondent : See title.
3. Particulars of the order challenged

i] Order No. : 2023/69/3

ii] Date : 3.5.2024

iii] Passed by : Respondent No. 2

iv] Subject in brief : Appeal dismissed due to

delay.

4. Jurisdiction of the Tribunal

The Petitioner states that the subject matter of

O.A. is within the jurisdiction of this Tribunal

as mentioned in O.A.

5. Limitation

The Petitioner states that the O.A. filed by him



ia within the limitation, if one oonmiders the

detailed avermente made in the O.A,

6. Facta of the ocasme

6.1) By a suitable order / direotion, this
Hon’ble Tribunal may be pleased to set aside the
impugned order dated 3.9.2024 passad by the
Respondent No, 2 [EXHIBIT-A] under which he
dismissed the MAppeal of the Petitioner dated
30.12.2022 on account of abnormal delay and thus
failure of the Petitioner to make out the acase
for delay condonation and accordingly the

Petitioner be granted all the consequential

benefits,

6.2] The Petitioner states that his date of
birth is 3.7.1974. That he is B.A. by
educational qualification. That he 3joined the

Government service as a Senior Clerk on 17.1,2001
as a Nominee of Freedom Fighter. That theoreafter
since then till he came to be removed from
service by the Respondent, that he worked

accordingly.

6.3] The Petitioner states that while he was

in service and as such working in the office of



the Joint Director, AaAccounts and Treasuries,
Konkan Division, Navi Mumbai on being transferred
there at on 17.7.2006) that it is alleged that
the Petitioner frequently proceeded on leave and
thus remained unauthorizedly absent. That in
view of this he was subjecﬂdto the departmental
enquiry for such alleged misconduct for which he
was issued the departmental enquiry charge sheet
on 29.1.2008 wunder Rule 8 of the M.C.S.

[Discipline & Appeal] Rules, 1979.

6.4] The Petitioner states that accordingly
after he denied the said charges levelled against
him by submitting the reply, that the Respondent
No. 1 declined to consider it and thus did not
drop the departmental enquiry and as such he
entrusted the same to the Enquiry Officer
appointed by him vide order dated 17.11.2008.
That in view of this the Petitioner participated
in the departmental enquiry, and when at the
thereof the Enquiry Officer submitted the report
of the enquiry on 6.5.2009 to the Respondent No.
1 holding that both the charges levelled against

the Petitioner are proved.



6.5] The Petitioner states that in such
circumstances, the Respondent No. 1 issued the
Memo dated 17.7.2009 to the Petitioner and thus
called upon him to submit his reply. That
however, due to the reasons beyond the control of
the Petitioner that he did not submit his reply
thereto but later on and in response to the
notice dated 15.7.2010 published in the
newspaper, that the Petitioner submitted his
defence statement on 28.7.2010 stating therein

that because he was suffering from the mental

illness that he could not respond to the earlier

—

communication from the Respondent No. 1.

6.61] The Petitioner states that in such
circumstances, he was called upon to appear
before the Medical Board for fitness certificate
so as to find out whether he would be in a
position to discharge his duties. That
accordingly vide Medical Fitness Certificate
dated 6.9.2010 the G.T. Hospital, Mumbai declared
the Petitioner to be fit for duty. That
accordingly the Petitioner was allowed to resume

his duties on 1.10.2010.



6.7]) The Petitioner states that thereafter
he was furnished the copy of the report of the
Enquiry Officer and accordingly he was asked to
submit his defence which he did vide his
representation dated 7.9.2011 wherein he again
reiterated about he being seriously ill for last
many years and therefore, for this reason he

could not attend the duty.

6.8] The Petitioner states that he worked
during the period between 1.10.2010 to 11.6.2012.
That accordingly the report was called for about
the conduct of the Petitioner during the said
period from the office of the Joint Director,
Accounts and Treasuries, Konkan Division, Navi
Mumbai which on being perused, it was found that
without prior intimation that the Petitioner
remained absent for 43 days and thus according to
the Respondent No. 1 the Petitioner did not show

any improvement in his conduct.

6.9] The Petitioner states that in such
circumstances, the Respondent No. 1 held the
alleged misconduct levelled against the
Petitioner being proved and accordingly he

straightway passed the order of punishment of



removal from service vide order dated 15.12.2012
[EXHIBIT-B]. The Petitioner states that being
deeply aggrieved by the said punishment order,
that he preferred an Appeal before the Respondent

No. 2 on 30.12.2022 [EXHIBIT-C].

6.10] The Petitioner states that however, the
said Appeal came to be dismissed summarily by the
Respondent No. 2 vide the impugned order dated
3.9.2024 solely on the ground of abnormal and
unexplained delay to file the Appeal. This order
was received by the Petitioner through proper
channel after 27.9.2024 being served upon him
through the office of the Joint Director,
Accounts and Treasuries, Konkan Division, Navi

Mumbai. Hence the 0.A.

GROQUNDS
6.11] That from the facts stated above
chronologically, it is <c¢lear that it is not
disputed by the Respondent No. 1 about the

Petitioner being ‘suffering for last several years

from mental illness and therefore, he lost his

mental balance and thus not able to know anything
about good thing or bad thing. Thus the

Petitioner had to live a very miserable 1life



without support from anyone and also without any
source of income being outside duty from

15.12.2012.

6.12) That admittedly the Petitioner did
submit alongwith Appeal Memo the medical
certificate dated 27.8.2010 from the Department
of Psychiatry, Grant Medical College and Sir J.J.
Group of Hospitals, Byculla, Mumbai wherein it
was diagnosed that the Petitioner is suffering
from “depression”. This fact is further clearedl
from the medical certificate dated 10.5.2012
issued in favour of the Petitioner by the Medical
Superintendent, Patoda, Dist. Jalgaon. That
thereafter the Petitioner started receiving
medical treatment from Dr. Dilip Joshi of Pramila
Hospital, Kalwa, Thane. This is clear from the
medical certificate dated 24.7.2010 with the

latest bke medical certificates dated 5.6.2022

and 21.9.2022 [EXHIBIT-D COLLY] - medical
certificates.

6.13] That in fact despite the aforesaid
medical treatment being received by the

Petitioner for long time that there had been no

notable improvement though there was a gradual



&

r.m-nq./u Smprorvamag 4 ™hie in clear from the
mediond eartificontas dated 5. &€ 2022 and
21.9.2022. That in soch clircanstances, and (€ e
theraaftar the Patitjsnar decided o challenge
bafere tha Perpondant ¥s. 2 the impugned crder of
hie removal from sarvice passed by the Respondent
o, 1 on 15.12.2012 and accordingly he filed the

Appeal on 30,12 .2022.

6.14) That inspite of the aforesaid position,
that the Respondent Mo. 1 erred in law in totally
Agnoring the aforesaid factual mateix and
voluminous documentary evidence thereby passing
the impugned order of dismissal of Appeal on
account of there being abnormal delay of 11 years

in filing the Appeal by the Petitioner.

6.15) That it 1is never disputed by the
Respondent No. 1 about the genuineness of the
aforesaid bunch of the medical certificates, so
also contents thereof. That it 1s not the case
of the Respondents that the absenteeism of the

Petitioner was wilful one.

€ 16) That in any case the impugned order

passed by the Respondent No. 2 1is rtotally



cryptic, non-speaking, laconic, unreasoned and
therefore, the same is bad in law, especially
when, the same is in clear violation of the

principles of natural justice.

6.17] Thus the Petitioner and this Hon’ble
Court haﬁs been kept in dark by the Respondent
No. 1 by passing the impugned order dated
3.9.2024, so as to know the possible reasons
which weighed with him. Thus this is the case of
total non-application of mind by the Respondent

No. 1 and that too deliberately and malafide.

6.18] That from the perusal of the impugned
order it is clear that the Respondent No. 1 has
not assigned any single reason [leave apart any
valid reason] as to why did he feel not
appropriate to condone the delay in filing the

Appeal of so-called 1l years.

6.19] That in fact it is clear from the
various detailed pleadings in the Appeal Memo
dated 30.12.2022 submitted by the Petitioner
before the Respondent No. 1 that the same
contains various facts more particularly as

- contained in paras 14, 15 and grounds [a], [b]



and [c], and so also other grounds, that this was
a fit case for condonation of delay in filing the

O.A.

6.20] Thus the Respondent No. 1 has miserably
failed to appreciate the issue regarding the
delay on the part of the Petitioner in filing the
Appeal. Thus the Respondent No. 1 has not chosen
to carefully peruse the pleadings in the Appeal
Memo and accordingly he has simply ignored the
same for the reasons best known to him thereby
acting malafide, arbitrarily and illegally with

bias and prejudice mind against the Petitioner.

6.21] Thus according to the Petitioner he has

made out very strong case for condonation of

delay which is clear from the recitals in the

Appeal Memo and thus the same constitutes the

“wgufficient cause”. That in fact it is the

settled law that there should be liberal,

pragmatic, justice oriented, non-pedantic

approach while dealing with the application

seeking delay condonation. This is because the

courts or authorities are not supposed to

legalize the injustice but are obliged to remove

the injustice.




6.22] That the substantial 3justice being
paramount and pivotal the technical
considerations of the delay, etc. should not be

given undue and uncalled for emphasize.

6.23] That there is no law that one should
draw presumption against the person approaching
the authority or the Court of law that the delay
_ , and due v
caused by him is deliberate apart gross

negligence. Thus this is not the case of the

lack of bonafides imputable to him.

7. Details of the remedies exhausted

The Petitioner declares that he has availed all

the remedies.

8. Matters not previously filed or pending with

any other Court

The Petitioner states that Petitioner has not
previously filed any Petition in any Court in
respect of the subject matter of this O.A. or

being pending in any Court.

9, Reliefs sought

aj By a suitable order / direction, this

Hon'ble Tribunal may be pleased to set aside



the impugned order dated 3.9.2024 passed by
the Respondent No. 2 [EXHIBIT-A] under which
he dismissed the Appeal of the Petitioner
dated 30.12.2022 on account of abnormal
delay and thus failure of the Petitioner to
make out the case for delay condonation and
accordingly the Petitioner be granted all

the consequential benefits.

10. Interim relief : NIL
11. Particulars of the Postal Order
i] Number of Indian Postal Order
ii] Number of the issuing Post Office
iii] Date of issue of Postal Order
iv] Post Office at which payable
12. List of Enclosures

As per Index above.
MUMBAI.

[BHUSHAN/GAURAV A .V .BANDIWADEKAR]
.10.2024 ADVOCATE FOR THE PETITIONER
VERIFICATION

I, Shri Vishnu Suryabhan Misal, Aged 50 Yrs, Occ.

Nil,

R/o. Sai Shrushti Apartments, Plot No. A/31,



9

Room No. 101, Sector No. 14, Dival Village,
Belapur, Navi Mumbai, pigt, Thane, the Petitioner
abovenamed, do hereby verify that the contents of
paras 6.1 to 6. are true to my personal

—

knowledge and contents of paras 6. to 6. are

believed to be true on legal advice and that I

have not suppressed any material fact.

SOLEMNLY AFFIRMED AT MUMBAI )|
THIS DAY OF OCTOBER, 2024 ] DEPONENT
IDENTIFIED BY ME. BEFORE ME

[BHUSHAN/GAURAV A.V.BANDIWADEKAR]
ADVOCATE FOR THE PETITIONER.
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DEFORE THE HON'BLE PRINCIPAL SECRETARY,
FINANCE DEPARTMENT, GOVERNMENT OF MAHARASHTRA.

- APPEAL NO. OF 2022

SHRI VISHNU SURYABHAN MISAL-———-—=====-< APPLICANT
VERSUS

THE DIRECTOR, ACCOUNTS AND

TREASURIES, M.S., MUMBAI-----—————===—= RESPONDENT
INDEX
SR.NO PARTICULARS PAGES
1. Synopsis, g_ -
2, Memo of Appeal. \ — \ kﬂ
.3. EXHiIBIT-A
Copy of the impugned order dated
15.12.2012 passed by Respcndent «— \ z
under which he removed the l S

Applicant from service by way of

punishment.
4. EXHIBIT-B COLLY
: Copies of the leave applications . =
supported by the Medical \G\ r} g
Certificates.

5. EXHIBIT-C

Copy of the report of the Enquiry }"?_ — k_\ )
Officer dated 4.5.2009.

6.  EXHIBIT-D

Copy of Medical Certificate dated
6.9.2010 issued by the Medical U L\L‘\
Board.
= 7. EXHIBIT-E
s Copy of - - : . —
" .forwarding letter dated L{ 3

30.12.2010  furnished to  the
Applicant CaAMWg forYeply b ED.M{:M‘
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8. EXHIBIT-F
Copy of reply filed by Applicant
on 7.1.2011

9. EXHIBIT-G
Copy of Medical Certificate dated
21.9.2022 issued in favour of the
Applicant.

10. EXHIBIT-H i
Copy of the Medical papers of the
Appiicant of medical treatment
from him between 24.7.2012 to
20.5.20142.
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BEFORE THE HON'BLE PRINCIPAL SECRETARY,

FINANCE DEPARTMENT, GOVERNMENT OF MAHARASHTRA. Q, "
1S8R
APPEAL NO. OF 2022
SHRI VISHNU SURYABHAN MISAL-=----—==-—==-= APPLICANT
VERSUS

THE DIRECTOR, ACCOUNTS AND
TREASURIES, M.S., MUMBAI-=---—-——-————-—-—== RESPONDENT

SYNOPSIS

CHRONOLOGY OF DATES AND EVENTS

——— o ————— T ————— T

SR.NO. DATE EVENTS / PARTICULARS

1] 17.1.2001 - The Applicant joined the
Government service as a Senior Clerk as a
Nominee of Freedom Fighter.

2] 17.6.2006 - The Applicant transferred to the
office of the Joint Director, Accounts and
Treasuries, Navi Mumbai.

3] That however, due to ill-health that he had
to be on leave on medical ground
intermittently for which he submitted f{rom
time to time the leave applications
supported by the Medical Certificates.

4] 29.1.2008 - That hoﬁever, the Respondent
considered the Applicant to be on
unauthorized absent from duties from

14.9.2006 and therefore, he came to ba
subjected to disciplinary proceedings.

5] 6.5.2009 - That thereafter the Respondent
proceeded with the Departmental Enquiry ex-
parte against the Applicant, who accordingly
proceeded against the Applicant ex-parte and
thus submitted his report to the Respondent
thereby holding both the charges being
proved against the Applicant.



6]

7]

8]

9]

10]

11]

12]

13]

14)

15)

17.7.2009 - The Respondent issued the Memo
to the Applicant thereby calling upon the
Applicant to submit his reply to the report
of the Enquiry Officer.

That it appears that since he was absent
from duties and as such could not be served
with the Departmental Enquiry Charge Sheet
dated 29.1.2008 for long time.

15.7.2010 - That the Respondent issued
public notice so that it would be possible
for the Applicant to resume the duties.

28.7.2010 - That accordingly the Applicant
appeared before the Respondent and submi ted
his representation pointing out therein all
the above mentioned facts about his ser ous
mental illness.

24.7.2010 - On the basis of the Medical
Certificate issued by Dr. Joshi declaring
the Applicant fit to join the duties from
25.7.2010, that he reported for duties.

20.8.2010 - That however, the Respondent
directed the Applicant to appear before the
Medical Board and thus to secure Fitness
Certificate.

6.9.2010 - That accordingly the Medical
Board :ssued the Medical Certificatz to the
effect that the Applicant has recovered from
hic illness and now he is fit to resume the
duties in Government service.

1.10.2010 - That accordingly the Respondent
allowe2 the Applicant to resume the duties
whereafter he furnished the repcrt of the
Enquiry Officer alongwith forwarding letter
dated 30.12.2010 to invite his reply
thereto.

7.1.2011 - That accordingly the Applicant
filed reply pointing out therein essentially
the fact about his mental illness which
prevented him from participating in the
Departmental Enquiry.

15.12.2012 - .The Respondent proceeded
further and held that even after resuming
the duties the Applicant remained absent for

e



.

43 days and as such there is no improvement
in the conduct of the Applicant. That
accordingly the Respondent passed tho
impugned order of removal of the Applicant
from servicae.

16] Then however, day by day his health got
deteriorated and that due to the aforesaid
mental illness. That accordingly the
Applicant was not aware of the said order of
removal.

17] That now the Applicant being physical fit
and mentally sound, that he decided to
challenge the same.

18] .12.2022 - Hence, this Appeal.

—_—

MUMBAI.

.  m¥rzLane

'3,(7.12.2022
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BEFORE THE HON'BLE PRINCIPAL SECRETARY, FINANCE
DEPARTMENT, GOVERNMENT OF MAHARASHTRA.

APPEAL NO. OF 2022

[Against the impugned order dated 15.12.2012

passed by the Respondent]

Shri Vishnu Suryabhan Misal, )
Aged 48 Yrs, Occ. Nil, ]
Ex. Senior Clerk, ]
R/o. A/P Therala, Tal. Patoda, ]
Dist. Beed. ] APPLICANT
VERSUS .
The.Director, Rccounts and ]
Treasuries, M.S., Mumbai, ]
Having Office at Directorate of )|
Accounts and Treasuries, )|
3rd Floor, Thakersy House, 1

Bombay Port Trust, Ballard Estate, ]

Mumbai - 400 001. ] RESPONDENT

[Appeal under section 18 read with
23 of the M.C.S. [General
Conditions of Services] Rules,

1981]
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MOST RESPECTFULLY SHEWETH :-

1. This Appeal is filed for quashing and
setting aside the impugned order dated 15.12.2012
[EXHIBIT-A] passed by the Respondent under which
he removed the Applicant. from saervice by way of
punishment and accordingly the Applicant be
granted all the consequential service benefits as

if the impugned order had never been passed.

2. The Applicant states that his date of birth
is 3.7.1974. That he is B.A. by educational
qualification. That he Jjoined the Government
service as a Senior Clerk on 17.1.2001 as a
Nominee of Freedom Fighter. That thereafter
since then till he came to be removed from
service by the Respondent, that he worked

accordingly.

3. The Applicant states that as per his order
of transfer being passed ?y the Respondent, that
he repqrted for duties in the office of the Joint
Director, Accounts and Treasuries, Navi Mumbai on
17.6.2006. That however, due to ill-health that
he had to be on leave on medical ground
intermittently for which he submitted from time

to time the leave applications supported by the



o -

Madical Certificates. Hereto annexed and marked

as EXHIBIT — B COLLECTIVELY are the copies of

the said leave applications supported by the

Medical Certificates.

4. The Applicant states that in fact in course
of time he was found suffering from mental
illness due to mental tension and depression with
effec' from 14.9.2006. That as a result of this,
the A.plicant had to undertake medical treatment
from Dr. Dilip Joshi, a Consultant Psychiatrist,
having Hospital at Thane. This is clear fror the
Medical Certificate dated 24.7.2C10 issued in

favour of the Applicant by the said Doctor.

L The Applicant - states that in such
circumstances, he was hopeful that the Respondent
would be sympathetic with him, so that the
Applicant can peacefully render the duties. That
however, the Respondent considered the Applicant
to be on unauthorized absent from duties from
14.9.2006 and therefore, he came to be subjected
to discii:linary proceedings under Rule 8 of the
M.C.S. [Discipline & Appeal] Rules, 1979 {said

Rule] vide Charge Sheet dated 29.1.2008.

23



6. The Applicant states that thereafter the
Respondent without confirming about the official
service of the Departmental Enqﬁiry Charge Sheat
upon the Applicant,  that he proceeded with the
Departmental Enquiry ex-parte against the
Applicant and accorﬁingly he appointed the
Enquiry Officer on 17.11.2008, who accordingly
proceeded against the Applicant ex-parte and thus
submitted his report to the Respondent on
6.5.2009 thereby holding both the charges being

proved against the Applicant.

7. The Applicant states that after receipt of
the report of the Enquiry Officer dated 4.5.2009
[EXHIBIT-C], that‘the Respondent claims to have
issued the Memo to the Applicant on 17.7.2009
thereby calling upon the Applicant to submit kis
reply to the report of the Enquiry Officer. That
however, since the Applicant did not receive the

said communication, that he could not filed his

reply accordingly.

8. The Applicant states that it appears that
since he was absent from duties and as such could
not be served with the Departmental Enquiry

Charge Sheet dated 29.1.2008 for long time, that



the Respondent issued public notice on 15.7.2010
so that it would be possible for the Applicant to
resuma the duties. That accordingly the
Applicant appeared before the Respondent aﬁd
submitted his representation dated 28.7.2010
pointing out therein all the above mentioned

facts about his serious mental illness.

9. The Applicant states that with the passage
of time he was hopeful that there would be fast
recovery from the aforesaid illness, so that it
would be possible for him %o regularly attend the
duties, but to no avail, despite the BApplicant
undergoing the regular medical treatment from Dr.
Joshi. This ultimately might have resulted in
the Applicant not being able to submit regularly

the leave application supported by the Medical

Certificates.

-10.. The Applicant stgtes that in such
circumstances and on the basis of the aforesaid
Medical Certificate dated 24.7.2010 issued by Dr.
Joshi déclaring the Applicant fit to join the
duties from 25.7.2010, that he reported for
duties. That however, the Respondent directed

the Applicant to appear before the Madical Board

<0
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on 20.8.2010 and thus to pacure Fitness

Certificatae.

11. The Applicant states that accordingly the

‘Medical Board issued the Medical Certificate

dated 6.9.2010 [EXHIBIT-D] to tha effact that the

Applicant has recovered from his illness and now

he is fit to resume the duties in Government

servica. That accordingly G.T. Ho .pital, Mumbai

vide forwarding letter dated 6.9..710 forwarded

the above referred report of the Medical Board to

the accounts officer in the office of the

Respondent.

12. The Applicant states that accordingly the

Respondent allowed the Applicant to resume the

duties on 1.10.2010 whereafter he furnished the
report of the Enquiry Officer alongwith
forwarding letter dated 30.12.2010 [EXHIBIT-E] to
invite his reply theretoi That accordingly the
Applicant filed zeply on 7.1.2011 [EXHIBIT-F]
pointing out therein essentially the fact about
his mental ' illness which prevented him from

participating in the Departmental Enquiry.

2]
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13. The Applicant states that inspite of the
aforesaid position, the Respondent did not drop
the Departmental Enquiry. That on the contrary
he proceeded further and held that even after
resuming the duties the Applicant remained absent
for 43 days and as such there is no improvement
in the «conduct of the Applicant. That
accordingly the Respondent passed the impugned

order of removal of the Applicant from service.

\}A{//;;a Applicant states that in fact no doubt

he was deeply aggrieved by the aforesaid impugned
ordaer dated 15.12.2012 passed by the Respondent
as to the removal of the Applicant from service.
Then however, day by day his health got
deteriorated and that due to the aforesaid mental
illness. That accordingly the Applicant was not

aware of the said order cf removal.

15. The Applicant stateg that ultimately vide
Medical Certificate dated 21.9.2022 [EXHIBIT-G],
that Dr. Dilip Joshi issued certificate in favour
of the Aéplicant to the effect that due to mental
illness, the Applicant was undergoing medical
treatment from him between 24.$?ﬂ2010 to

21.9.2022 [EXHIBIT-H]. That now the Applicant

12




being physical f£it and mentally sound, that he

decided to challenge the same on the following

grounds.

Al

B]

GROUNDS
That from thea facts stated above
chronologically, it is clear that it -cannot
be disput‘ed by the Respondent that the
Applicant was suffering from mental illness
and as such was unde-going medical treatment
frocm Dr. Dilip Joshi of Thane. This is
clear £from the latest Mediqal Certificate

dated 21.9.2022 issued by Dr. Joshi and that

"3§n +view of this any such Departmental

Enquiry initiated against the Applicant by
the Respondent right frem 2008 and passing
of the impugned order of removal from
service on 15.12.2012 is all nullity and as

such void-ab-initio.

That admittedly in view of the aforesaid
serious illness, that the XApplicant could
not.participata* in the Departmental Enquiry
proceedings and as such the said proceedings
were conducted ex-parte and behind the back

of the Applicant and that too despite there

33



C]

D]

being on rac;rd bafore the Respondent, the
leave application submitted by the nppiicant
from time to time supported by the Medical
Certificates indicating the mental illness

of the Applicant.

That in such circumstances, the Respondent
should have believed the stand of the
Applicant about his reason for not
participating in the Departmental Enquiry
due to the aforesaid serious illness,
namely, mental illness as was informed by
the Applicant to the Raespondent vide his
representation, . dated 28.7.2010. That
however, unfortunately the Respondent did

not appreciate the seriousness of the

illness : and ' thus due to his pre-
determination - proceeded with the

Departmental Enquiry ' ex-parte against the

Applicant and concluded the same.

That from the report of the Enquiry Officer,
it-is clear that the findings recorded by
him with regard to the both the charges in
the affirmative are totally vague and

perverse being based on no evidence or

2
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E]

F]

G]

contrary to evidence and therefore, the

impugned order based thereon is bad in law.

That the charges levelled against the
Applicant in the Departmental Enquiry are
totally vague and misleading which resulted
in denial of the reasonable opportunity and
consequential violation of the principles of

natural justice.

That it is a matter of raecord that whatever
the documents on which the Respondent
decided to rely upon in the Departmental
Enquiry before the Enquiry Officer, have not
been legally proved by examining the

concerned witnesses or through their

depositions.

That- in the impugned order there is a
reference to the report about the
Applicant’s conduct being issued by the
Respondent on 14.8.2012 when according to
thaf effect, even after the Applicant was
allowed to resuma the duties, that he

remained absent from duties batween

1.10.2010 to 11.6.2012, That in fact this

T e S — _
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I]

J]

B e e 1

part of reasoning contained in the impugned
order is illegal for the simple reason that
there was no such a charge against the

Applicant in the Departmental Enquiry.

That in any case, the aforesaid report dated
14.8.2012 received by the Respondent was
never served upon the Applicant, leave apart
calling upon the Applicant by issuing not Lce
to have his say with regard to the e 2id
Thus such a ex-parte report could

notice.

not have been exercised against the

Applicant.

That it is clear from the impugned order
that the =xeply of the Applicant dated
7.1.2011 to the report of the Enquiry
Officar was not at all considered be the
Respondent, when by ignoring the same, the

charges are proved against the Applicant.

That in fact it is not the case of the
Respondent that any of those Medical

Certificates produced by him before the

Respondent were the bogus Medical

Certificates. That apart, the nature of the
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K]

L]

illness in the form of tha mental illneas of
the Applicant is not disputed by the
Respondent. That similarly it is also not
disputed by the Rospondent about the

absenteeism of the Applicant ia not wilful

and therefora, mere absenteeism of the
Applicant may be for a long duration cannot

be termed as serious misconduot.

That in fact for whatever period the
Applicant happened to be on leave on medical
ground, the 3ame supported by the leaveo
appiications which are deemad to have boon
granted and as such the Applicant is deemod
to have been granted the leave and
therefore, any subsequent action of the
Respondent against the Applicant on the
charge of the absenteeism is not

maintainable and as such deemed to have been

waived / given up.

That in any case, the quantum of punishment
of removal from service is extremely high

and as such'disproportionata to the alleged

-misconduct. That in the entire service

career of the Applicant ranging for 12
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16.

yoars, this was tho only alleged misconduat
of tha absontooism which was not doliberatao
and thoreforo, theo approach of the
Rospondont qua punishment should have been
roformative rathar than destructive. Thus

the Raspondent should havo given an

opportunity to the Applicant to show

improvement in future by imposing minor

penalty with reinstatement.

The Applicant has not approached any other

authority or Court in respect of the subject

matter of this Appeal.

17.

a]

b]

It is therefore, prayed that :-

The Appeal may kindly be allowed.

By a suitable order / direction, this
Hon’ble Appellate Authority may be . pleased
to quash and set aside the impugned order
dated 15.12.2012 [EXHIBIT-A] passed by the
Respondent under which hae reaoved the
Appiicant from service by way of punishment
and accordingly the Appliéant be granted all

the consequential service benefits as if the

impugned order had naver been passed.

vy e



c] The delay of about 10 years in filing the
Appeal may kindly be condoned and the Appeal
may be heard on merits subject to any such

condition as the Respondent may deem fit.

d] Any other suitable relief in favour of the

the

Applicants may kindly be granted in

interest of justice.
And for this act of kindness, the Applicant as in
. _duty bound and prays.

ISUMBAI. ELANT

DATED : 50.12.2022
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