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IN THE HON'BLE MAHARASHTRA ADMINISTRATIVE

TRIBUNAL AT MUMBALI
ORIGINAL APPLICATION NO. OF 2022.
DISTRICT: MUMBALI
Sachin Sampat Kakad ... Applicant
V/s.
The State of Maharashtra & Ors. ... Respondents
SYNOPSIS
SR.NO | DATE EVENTS
1 09.05.1995 | The father of the Applicant married to first wife.
2 17.08.1996 | The Applicant’s date of birth and real sister namely Kajal
09.11.1998 | of the Applicant born on 09.11.1998,
3 13.05.2013 | The mother of the Applicant died.
4 09.03.2014 | The father of the Applicant remarried to Sangita.
5 06.01.2015 | The third child namely Ovi born out of said wedlock.
6 24/08/2022 | The Father of the Applicant died.
7 20/02/2023 | The Applicant made an Application before the
& Respondent.
13/09/2023
8 18/09/2023 | The Respondent rejected the representation.
9 Hence, this Original Application
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IN THE HON'BLE MAHARASHTRA ADMINISTRATIVE
TRIBUNAL AT MUMBAI
ORIGINAL APPLICATION NO. OF 2024
DISTRICT: MUMBAI
Sachin Sampat Kakad
Age. 28 years, Occ. Student,
R/at. 20/30, Police Vasahat,
Pantnagar, Ghatkopar- (E),
Mumbai- 400075
Email: sachinkakad0@gmail.com
Mob: 8369123163 ...Applicant
Vi/s.
1. The State of Maharashtra

Through the Secretary,
Home Department, Mantralaya,
Mumbai — 400032

2. The Commissioner of Police Railways
Arca Manager Building, P. D. Mello Road,
Wadibandar, Mumbai- 400010

3. The Assistant Police Commissioner Railways
Area Manager Building, P. D. Mello Road,
Wadibandar, Mumbai- 400010 ... Respondents

THE HUMBLE APPLICATION ON
BEHALF OF _THE _APPLICANT
ABOVENAMED
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2)

3)

PARTICULARS OF THE APPLICANTS:
i) |Name of the Applicants As mentioned in the cause title
ii) |Designation and Office|: |As mentioned in the cause title

in which employed

iii)

Notice

Address for service ofl:

As mentioned in the cause title

PARTICULARS OF THE RESPONDENTS:

i) Name, Designation & Address of the Respondents:

Same as above

Address for service of Notice

Same as above

PARTICULARS OF THE ORDER AGAINST WHICH THE

APPLICATION IS MADE:
1) Order No.
ii) {Date of Order 18/09/2023
iii) |Passed by Respondent No. 2
iv) — Subject in Brief : Compassionate Appointment ’IP.D:E
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4)  JURISDICTION OF THE.TRIBUNAL:

That the present Original Application is within the jurisdiction of this
Hon'ble Tribunal as the cause of action has been arisen within the same

jurisdiction.

5) LIMITATION:
The applicant submits that the present Original Application is within the

limitation prescribed under Section 21 of Administrative Tribunal Act of
1985,

6) FACTS OF THE CASE:

6.1 By this present Original Application, the Applicant is secking relief for
quashing and setting aside the order dated 18/09/2023 passed by the
Respondent No. 2, whereby the Respondent No. 2 was rejected the
representation /Application dated 20/02/2023 for compassionate
appointment to the post of Clerk. (The copy of the Impugned order dated
18/09/2023 is hereto annexed and marked as Exhibit- “A”). (The copy of
representation dated 20/02/2023 is annexed and marked as EXHIBIT —
“B”).

6.2 The Applicant states that the Applicant’s late father Shri. Sampat Devram
Kakade was working in the office of the Respondent No. 2 as Police
Constable, he expired on 24/08/2022, while he was in service. The
Applicant made an application on 20/02/2023 before the completion of one

el N . . . .
Qﬂ,}}qar from his father’s death, at the time of representation the Applicant was
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26 years old. (The copy of the Death Certificate dated 28/08/2022 is hereto
annexed and marked as Exhibit- “C”-Colly).

6.3 The Late father Shri. Sampat Devram Kakad married to Suman Sampat
Kakad on 09.05.1995. The first wife of the Applicant died on 13.05.2013.
Therefore Shri. Sampat Devram Kakad currently has 2 dependats i.e.
Son/Applicant- Sachin Sampat Kakad (DOB- 17/08/1996), Daughter-
Kajal Krushna Avhad aka Kajal Sampat Kakad (DOB-09.11.1998) from
the said wedlock. The daughter is happily married and hence no objection
if compassionate appointment is granted to the Applicant. (The copy of
death certificate of the first wife is annexed and marked as Exhibit-“D”).

6.4  Applicant further states that, on 09.03.2014, Shri. Sampat Devram Kakad
remarried to Sangita Sampat Kakad @ Suman. They have one daughter
namely Ovi Sampat Kakad born on 06/01/2015, out of second wedlock.
Therefore, Respondents considered Ovi as third child who were born after
31/12/2001 i.e. after the cut-off date provided in the G.R. dated 28-03-
2001. The Sangita Sampat Kakad @ Suman has given no objection
certificate to the applicant as he is the only bread-earner of the family. Miss
Ovi is underage hence she has no claim against compassionate appointment
of the Applicant. (The copy of second marriage certificate is annexed and
marked as Exhibit-“E”). (The no-objection certificate given by the sister

and second wife is annexed and marked as Exhibit-F-Colly).

6.5 The Applicant possess qualification of Bachelor in Arts. He has completed
his graduation from Ramnarain Ruia Autonomous College. Therefore, __

Applicant has the requisite qualification to be appointed to ﬂ%)
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Clerk. (The Copy of the Educational degree is annexed.and marked as
Exhibit-“G”).

6.6 The Applicant states that, he preferred representation dated 20/02/2023,
however in the said representation inadvertently the Applicant did not
mention about second marriage of the father and child born out of said
wedlock. Thereafter, Applicant called for document verification vide letter
dated 27/04/2023 and directed to be remain present on 12/09/2023.
Accordingly, applicant remained present on that day and further disclosed
the fact that Applicant is Son born from first wedlock and he has one more
sister i.e. Third child from second wedlock who born on 06/01/2015.
Therefore, vide impugned letter dated 18/19/2023, Respondents rejected
the representation of applicant on the ground that the deceased Government
Servant had 3rd child born after 31-12-2001 i.c. after the cut-off date
provided in the G.R. dated 28-03-2001. (The copy of the letter dated
27/04/2023 is annexed and marked as Exhibit-“H”). The family tree of the

deceased Sampat Kakad is as follows:-

Sampat Kakad
(Died on 24.08.2022)

l l

Suman Kakad-1* Wife Sangita Kakad@Suman-2™ Wife
Married on 09.05.1995 (remarried on 09.03.2014)
(Died on 13.05.2013)

' ' K

Sachin (Applicant) Kajal Ovi
DOB-17.08.1996 DOB-09.11.1998 DOB-06.01.2015
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Applicant states that, in the matter of Shaikh Imroj s/o. Shaikh Riyaz Vs
The State of Maharashtra & Ors in Original Application No. 995 of 2022
Hon’ble JUSTICE P.R.BORA decided the similar matter vide judgment
and order dated 06/09/2023 thereby Hon’ble Tribunal held that 75.
Submission so made by the learned Counsel appears convincing. Though
out of the wedlock with Jabin, the deceased Government servant had 3
children, it is undisputed that none of them is born after the cut-off date.
Clause (E) of the G.R. dated 28-03-2001 denies the compassionate
appointment to the family members of the employee having 3rd child born
after 31-12-2001. In the instant case if the family of deceased Government
servant and Jabin is concerned, all the three children of the said family
have born before 2001. In the circumstances, the fact that the deceased
Riyaz had a child born from his second wife Sabina on 02-08-2003 would
not disentitle the applicant who forms part of the first family, from getting
the compassionate appointment. In the present case also third child
burnout of second wedlock cannot disentitle Applicant to get the
compassionate appointment. (The copy of the judgment order dated
06/09/2023 is annexed and marked as Exhibit-“I”.

6.8 The applicant states that in Original Application No. 1151 of 2022 in the

matter of Shri Prashant Shivaji Kadam Vs The Executive Engineer & anr,
Hon’ble Member held that 10. I refer to and rely on the order dated
3.7.2019 passed by the Hon 'ble High Court in W.P. No.7742 of 2014 Ms.

Kashabai S. Wagh (supra) wherein paras 6 to 8 reads as under:

_—

6. The conditions in the policy decisions for grant of appointme:yf’o;bﬂm

compassionate basis contains an embargo (o the applicaigi’}\b?'
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disentitled on_the fact of the deceased government-servant having-3

children.

7. Notwithstanding there being no prayer to quash the said condition as
unconstitutional, we declare the same to be unconstitutional. For the
reason in a given set of facts, as in the instant case, the Petitioner who
has only one child would suffer the brunt of public employment being
denied on the reasoning that her deceased husband was blessed with
two children from the previous marriage. The intention behind the
policy is to control the exploding population and not to prohibit
remarriages. The Petitioner was the second wife of the deceased

employee of Zilla Parishad and as far as she was concerned, she bore

only one child.

Hence in the above matter also Hon’ble Member allowed the Original
Application and directed to grant compassionate appointment to Applicant.

(The copy of the judgment and order dated 23/08/2023 is annexed and
marked as Exhibit-“J").

6.9  The Applicant states that, the Scheme of compassionate appointments was
conceived as far back as 1958. Since then, a number of welfare measures
have been introduced by the Government which has made a significant
difference in the financial position of the families of the Government
servants dying in hamess/retired on medical grounds. From time to time
the scheme of the compassionate appointment has been reviewed or altered
by the State of Maharashtra so as to be smoothly implemented. The

Thg 7, Applicant further states and submits that in the year 1994, the State of

j

Vaolg

:\amL

\-
» ;t'
N

e
=




%

- 30\::]

6.10

6.11

Maharashtra issued Government Resolutions dated 26" October, 1994, 12
March 1997, 22™ August 2005, wherein the family members of the
deceased employee were held to be eligible for being appointed on a
compassionate basis. (The copies of various GR on compassionate are
hereto annexed and marked as EXHIBIT-*K”,

The Applicant further states that, the compassionate appointment is for the
needy person whom family is suffering from a financial crisis. The
Applicant’s mother is a housewife she does not have any work experience.
The Applicant is studying and subsequently working part-time. The
Applicant is only bread eamer and therefore it is very necessary for him to

get this job. Hence, the Applicant is approaching this Hon’ble Tribunal.

The Hon’ble Supreme Court in the matter of (2010) 11 SCC 661 (State
Bank of India & Anr. Vs. Raj Kumar, wherein it has been clarified as

follows:

“The dependents of employees, who die in harness, do not have any special
claim or right to employment, except by way of the concession that may be
extended by the employer under the rules of by a separate scheme, to
enable the family of the deceased to get over the sudden financial crisis.
The claim for compassionate appointment is, therefore, traceable only to
the scheme framed by the employer for such employment and there is no

right whatsoever outside such scheme.” -

‘3c|.<,
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6.12 The Applicant further states that, the Maharashtra Civil Services
(declaration of small families) Rules of 2005, Rule 3 of the Rules which is

material is as follows: -

"3. Necessity of declaration of Small Family.- Notwithstanding anything
contained in any rules or orders or instruments made in that behalf,
regulating recruitment to Group A, B, C or D post in Government Service
or any other order or instruments made in that behalf, the declaration of
Small Family shall be an additional essential requirement for an
appointment to Group A, Group B, Group C or Group D post in any
Government service : Provided that, a person having more than two
children on the date of commencement of these rules shall not be
disqualified for appointment under these clause so long as the number of

children he had on the date of such commencement does not increase -

Provided further that a child or more than one child born in a single
delivery within the period of one year from the date of such a
commencement shall not be taken into consideration for the purpose of

disqualification mentioned in the clause.”

It is well settled that the appointment on compassionate ground cannot be
claimed as a matter of inherent right or right of succession rather it is the
right based on certain criteria aimed to provide succor to a needy family

and it must be in conformity with the policy decision of the Government.

6.13 That Hon’ble Apex Court in the matter of Smt. Sushma Gosain and Ors.
%&Q Union of India and Ors. The Hon’ble Apex Court by observing it must
A
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6.14

be stated unequivocally that in all claims for appointment on
compassionate grounds, there should not be any delay in appointment. The
purpose of providing appointments on compassionate grounds is to
mitigate the hardship due to the death of the bread earner in the family.
Such appointment should, therefore, be provided immediately to redeem
the family in distress. It is improper to keep such a case pending for years.
If there is no suitable post for appointment supemumerary post should be

created to accommodate the Applicant.

Hon’ble Vice-Chairman (A) of this Tribunal in O.ANo.293/2017
(Siddhesh Sawant Vs. the State of Maharashtra) decided on 27th
September 2019 wherein directions were given to consider the application
and to take decision afresh within the stipulated time. In that case, the
deceased had twins born on 04.11.1995 and the third child was born on
28.04.2002. The claim for appointment on compassionate ground was
rejected on the ground that the third child was born after the cut-off date as
stipulated in G.R. dated 28.03.2001. This communication was challenged
by filing O.A. before this Tribunal. While allowing O.A, the Tribunal in
Para No.8 held as follows: -

“8. Though the government servant is expected to be aware of the orders
issued by the Government from time to time, in the peculiar circumstances
where there was a twin born earlier and the third child is born just
immediately after the stipulated date, it would be in the interest of justice
not to deny him consideration for compassionate appointment. The
compassionate appointment is basically to meet the economic hardship of

the Government servant who has expired. —
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6.15 The Applicant states that, since the compassionate appointment is for the
needy family who suffers from a financial crisis, but the GR dated 28"
March 2001 is violating the main objects and purpose of the compassionate
appointment. Due to their parents the child should not suffer, the Applicant
is having two sisters excluding him it is not his mistake he is eligible for
the post of Police Sepoy; therefore, he should get a fair chance. The
Respondents are violating the fundamental right i.e., Article 16 of the

Constitution of India.

6.16 Article 16 provides equality of opportunity in matters of public

employment

(1)  There shall be equality of opportunity for all citizens in matters

relating to employment or appointment to any office under the State.

(2} No citizen shall, on grounds only of religion, race, caste, sex,
descent, place of birth, residence or any of them, be ineligible for, or
discriminated against in respect of, any employment or office under the

State.

(3)  Nothing in this article shall prevent Parliament Jfrom making any
law prescribing, in regard to a class or classes of employment or
appointment to an office {under the Government of, or any local or other
authority within, a State or Union territory, any requirement as to
residence within that State or Union territory] prior to such employment

a I appointment.
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(4)  Nothing in this article shall prevent the State from making any
provision for the reservation of appointments or posts in favour of any
backward class of citizens which, in the opinion of the State, is not

adequately represented in the services under the State.

[(44) Nothing in this article shall prevent the State from making any
provision for reservation [in matters of promotion, with consequential
seniority, to any class or classes of posts in the services under the State in
favour of the Scheduled Castes and the Scheduled T) ribes which, in the
opinion of the State, are not adequately represented in the services under

the State.]

[(4B) Nothing in this article shall prevent the State from considering any
unfilled vacancies of a year which are reserved for being filled up in that
year in accordance with any provision for reservation made under clause
(4) or clause(44) as a separate class of vacancies to be filled up in any
succeeding year or years and such class of vacancies shall not be
considered together with the vacancies of the year in which they are being
filled up for determining the ceiling of fifty percent. reservation on total

number of vacancies of that year.]

(5)  Nothing in this article shall affect the operation of any law which
provides that the incumbent of an office in connection with the affairs of
any religious or denominational institution or any member of the
governing body thereof shall be a person professing a particular religion

or belonging to a particular denomination.
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[(6)  Nothing in this article shall prevent the State from -making any

provision for the reservation of appointments or posts in SJavour of any
economically weaker sections of citizens other than the classes mentioned
in clause (4), in addition to the existing reservation and subject to a

maximum of ten percent. of the posts in each category.]

The Applicant states that, the object behind the Article clearly shows that,
there should not be discrimination on the ground of birth, religion, caste,
sex, etc.; therefore, the Applicant is challenging the GR dated 28" March
2001. The Applicant is in need and suffering from a financial crisis.

Therefore, The Applicant is approaching this Hon’ble Tribunal.

In the aforesaid premises, the applicant approaches this Hon'ble Tribunal
for the removal of injustice caused to him on the following amongst other

grounds which are without prejudice to one another: -

GROUNDS

That the Respondent No. 2 has rejected the proposal dated 20/02/2023 by
ignoring the aims and objects of the various Government decision and GR

for appointment under compassionate ground.

That the aim and object of Government is to help the Government servant
family who expired during his service tenure and his family should not
become on-road and beg for bread and butter. This object of the

Government decision is not considered by the Respondent No. 2.

"i_gt.\‘i
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7.3

7.4

7.5

8)

That the Respondents by rejecting the application of the Applicant cannot
stop the remarriages of the employees hence the third child born out of
second wedlock cannot be the ground to reject the candidature of the

Applicant.

That Hon’ble Apex Court in the matter of Smt. Sushma Gosain and Ors.
V/s. Union of India and Ors. The Hon’ble Apex Court by observing it must
be stated unequivocally that in all claims for appointment on
compassionate grounds, there should not be any delay in appointment. The
purpose of providing appointment on compassionate ground is to mitigate
the hardship due to death of the bread earner in the family. Such
appointment should, therefore, be provided immediately to redeem the
family in distress. It is improper to keep such case pending for years. If
there is no suitable post for appointment supernumerary post should be

created to accommodate the Applicant.

That the Applicant is the legal heir in the family upon him the family of his
old age mother and one sister is depending upon the Applicant. Therefore,
the present Original Application is to be required to considered on

sympathetically and humanity ground.
DETAILS OF THE REMEDIES EXHAUSTED: -

The Applicant says that there is no statutory remedy available to the
applicant, under the Service Rules. Therefore, except this application,
there is no other alternative and efficacious remedy available to the

Applicant herein.
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9) MATTER NOT PREVIOUSLY FILED OR PENDING WITH ANY
OTHER COURT:

The Applicant further declares that he has not previously filed any
application regarding the matter except those which are mentioned in this
Original Application in respect of this application has been made before

any court of law or any other authority or any bench of Tribunal.

10) RELIEF SOUGHT:

In view of the foregoing, the applicant prays that this Hon'ble Tribunal be
pleased:

(a) | This Hon’ble Tribunal be please to quash and set aside the
impugned G.R dated 28" March 2001 passed by the state of
Maharashtra and declare that the G.R dated 29" March 2001 is

null & void and bad in law.

(b) | This Hon’ble Tribunal be please to quash and set aside the
impugned order dated 18/09/2023 passed by the Respondent
No. 2 respectively and further be pleased to direct to the

Respondents to include the name of Applicant in the waiting list.

(c) | That this Hon’ble Tribunal be pleased to direct the Respondents

to appoint the Applicant on under compassionate ground in the

office Respondents.

(d) |Cost of the Application.

(e) | Any other equitable relief this Hon’ble Tribunal may deem fit at

Slp e this juncture.
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11) INTERIM RELIEF, IF ANY:

NIL

12) PARTICULARS OF THE POSTAL ORDER:

AR e e e e e e e e

)

Number of the Postal Order

2)

Amount of the Postal order

Rs.50/-

3)

Name of the Post Office

4)

Date of the Postal Order

13) LIST OF ENCLOSURES:

AS PER INDEX ABOVE.
PLACE: MUMBAI
DATE: 31.09.2024

SANDEEP DERE & ASSOCIATES
ADVOCATE FOR THE APPLICANT




e

|+

YERIFICATION

=< 20\
I, Sachin Sampat Kakad, Age. 28 years, Occ. Student, R/at. 20/30, Police
Vasahat, Pantnagar, Ghatkopar- (E), Mumbai- 400075, do hereby verify and
solemnly state on oath that the contents of Para Nos. 1 to 6 are true to my personal
knowledge and Para Nos. 7 to 13 are believed to be true on legal advice and that

I have not suppressed any material fact.

Date: 39 /09/ 2024 i —d
Place: Mumbai (APPLICANT)

SANDEEP DERE & ASSOCIATES
Advocate for the Applicant BEFORE ME

A- 2333_‘ 21024
3ol a2tk

Solemnly affirmed bzfore fig

(e by..Sackwn... Sampad... \a ke d
| @ - Who is identified before me
.gTT%ONVO by.. A4 S5 M.
T Y Whom | perconally known
2 This dav ¢/ %o| 4] 14
\OF Mah. Admri . ~aove Tribunal
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Maharashira Administrative Tribunal
Mumbali
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MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH AT AURANGABAD

ORIGINAL APPLICATION NO.995/2022

DISTRICT:- AHMEDNAGAR

Shaikh Imroj s/o. Shaikh Riyaz,

Age : 29 years, Occu. : Nil,

R/o. Village Savedi, Near Savedi Masjid,

Ahmednagar, Dist. Ahmednagar. -.APPLICANT

VERSUS

1)  The State of Maharashtra,
Through it’s Under Secretary,
Home Department,

Mantralaya, Mumbai.

2) The Superintendent of Police,
Ahmednagar, Dist. Ahmednagar. ...RESPONDENTS

APPEARANCE :Shri Tushar C. Shinde, Counsel for
Applicant.

:Shri 1.S.Thorat, Presenting Officer for
the respondents.

CORAM : JUSTICE P.R.BORA, VICE CHAIRMAN

Decided on: 06-09-2023.

ORAL ORDER:

1. Heard Shri Tushar C. Shinde, learned Counsel

for applicant and Shri I.8.Thorat, learned Presenting

Officer for the respondents.
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2. Applicant has preferred the present O.A. being
aggrieved by the order/communication dated 12-11-2021
issued by respondent no.l thereby rejecting the request of
the applicant for his appointment on compassionate

ground.

3. The father of the applicant namely, Shri Shaikh
Riyaz Ahmed Shafi was a Police Constable in Kotwali Police
Station at Ahmednagar. While discharging the duties
he suffered Covid-19 infection and succumbed to it
on 13-01-2021. On demise of his father the applicant
applied to respondent no.2 and requested for
compassionate appointment. Respondent no.2 denied the
request of the applicant on the ground that the deceased
Government Servant had 3t child born after 31-12-2001
ie. after the cut-off date provided in the G.R. dated
78-03-2001. The applicant thereafter requested the
respondent no.2 to consider his claim as a special case
having regard to the fact that his father had succumbed to
death while discharging duties in the Covid-19 pandemic
period. Respondent no.2 forwarded the application of the
applicant with respondent no.l with  favorable

recommendation since the services of the deceased Shaikh
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Riyaz were declared as the “Frontline Worker.” Respondent
no.1, however, rejected the claim of the applicant vide its

communication dated 12-11-2021.

4, While the application forwarded by respondent
no.2 to respondent no.l was pending consideration of
respondent no.1, the applicant had filed 0.A.No.400/2021
before this Tribunal. After the request was rejected by the
respondent no.1, the applicant withdrew 0.A.No.400/2021
with permission to file fresh 0.A. challenging the order
dated 12-11-2021 passed by respondent no.l.

Accordingly, the applicant has preferred the present O.A.

5. According to the applicant, the reason as has
been assigned in the impugned order is unjust and
discriminatory. It is the case of the applicant that he being
son of the deceased Government servant from his first wife
Jabin and none of the children is born out of the said
marriage of deceased Government servant with Jabin after
the cut-off date, he is entitled for compassionate
appointment and the G.R. dated 28-03-2001 will not come
in his way for grant of such appointment. The applicant in
the circumstances has prayed for setting aside the

aforesaid communication and has also prayed for further
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direction to the respondents to give appointment to him on

compassionate ground.

6. Respondents have resisted the contentions
raised and the prayer made in the O.A. Respondent no.l
and 2 have filed joint affidavit in reply. Respondents have
denied the contentions raised in the O.A. According to the
respondents, since the deceased Government servant has a
child born after the cut-off date, none of the legal heirs of
the said Government servant is entitled for
appointment on compassionate ground in view of the
G.R. date 28-03-2001. It is contended that the child by
name Zeehan is born on 02-08-2003 i.e. after cut-off date
of 31-12-2001. In the circumstances, according to the
respondents, the impugned order does not suffer any
illegality or procedural impropriety. Respondents have,

therefore, prayed for dismissal of the application.

7. Shri Tushar Shinde, learned Counsel appearing
for the applicant assailed the impugned order alleging that
the respondents have misinterpreted the relevant
provisions. Learned Counsel relying upon the judgment of
the Division Bench of the Hon’ble Bombay High Court in

the case of Firdous Mohammad Yunus Patel V/s. State
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of Maharashtra & Ors. [2022 (6) Bom. C.R. 94],
submitted that in view of the law laid down in the said
judgment and more particularly the interpretation made by
the Hon’ble Division Bench of clause (E) of the G.R. dated
28-03-2001 and rule 6 of the Maharashtra Civil Services
(Declaration of Small Family) Rules, 2005, the applicant
deserves to be considered for appointment on
compassionate ground and the impugned order deserves to

be quashed and set aside.

3. Learned Counsel pointed out that the facts of
the present case are identical with the facts which existed
in the case before the Hon’ble High Court cited supra.
Learned Counsel submitted that though it is true that
applicant’s deceased father contracted the second marriage
with Sabina and it is alsc a fact that from the said wedlock
one child viz. Zeehan is born on 02-10-2003, clause (E) of
the G.R. dated 28-03-2001 has to be read to include
immediate family of the employee i.e. a sole spouse and no
more than 2 children by that marriage as held by the
Hon'’ble Division Bench in the case (cited supra). The
learned Counsel submitted that as per the aforesaid

interpretation the respondents cannot disentitle the

29
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applicant from seeking appointment on compassionate
ground. Learned Counsel in the circumstances has prayed

for allowing the O.A.

9. Shri Thorat, learned P.O. submitted that there
are 3 children of the deceased Government servant from
his first wedlock with Jabin i.e. mother of the present
applicant. In the circumstances, according to the learned
P.0. the ratio laid down in the case of Firdous Mohammad
Yunus Patel {cited supra) would not apply to the facts of
the present case. Learned P.O. submitted that while
interpreting clause (E) of the G.R. dated 28-03-2001, the
Hon’ble Division Bench of the Bombay High Court has

recorded an unambiguous finding that “clause (E) must be

read to include an immediate family of the employee, a sole

spouse and no more than 2 children by that marriage.”

Learned P.O. submitted that the Hon’ble Division Bench
has thus not caused any change in criteria of 2 children.
Learned P.O. submitted that in view of the fact that family
of deceased Riyaz and his first wife Jabin is concerned,
Riyaz had 3 children out of the said wedlock and in the
circumstances, the interpretation made by the Hon'ble

Division Bench would -also not favour the_case—of th
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applicant. Learned P.O. in the circumstances supported

the impugned order and prayed for dismissal of the O.A.

10. I have duly considered the submissions made
on behalf of the applicant and the respondents. I have also
gone through the documents placed on record. It is not in
dispute that Riyaz, the deceased Government servant, had
contracted 2 marriages; one with Jabin and other with
Sabina. It is also not in dispute that out of wedlock with
Jabin, Riyaz had 3 children, viz., Imroj, Zishan and
Humera. It is also not in dispute that the son Zeehan was
born on 02-08-2003 i.e. after the cut-off date, out of

wedlock of the deceased Government servant with Sabina.

11. The questions which fall for consideration are
(i) whether the fact that one child of deceased Riyaz is born
after the cut-off date will disentitle the applicant from
securing appointment on compassionate ground, and (ii)
whether the fact that deceased Riyaz, out of his marriage
with Jabin had 3 children, will disentitle the applicant

from claiming appointment on compassionate ground.

12, The aforesaid aspect has been dealt with by the

Hon’ble Division Bench of the Bombay High Court in the
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case of Firdous Mohammad Yunus Patel (cited supra).
Firdous was the widow (second wife) of the deceased
Government servant who was Police Constable in the
services of the State. After the death of the Government
servant, the said petitioner applied for employment in the
Government service on compassionate ground. Her
application was rejected on the ground that the deceased
had more than 2 children. However, petitioner had only 2
children from the marriage with the deceased. There was a
settlement and agreement between the first wife’s brother
and the petitioner that the first wife’s children will be solely
entitled for the terminal benefits and the petitioner would
be entitled for applying for Government service on
compassionate ground. Accordingly, terminal benefits
were received to the first wife’s children, however, Firdous,
the second wife received nothing. In the aforesaid set of
facts the Honble Division Bench has interpreted the
relevant provisions. Paragraph 13 of the said judgment is
relevant in so far as the context is concerned. I deem it
appropriate to reproduce hereinbelow the entire paragraph
13 which reads thus:

“13. The-question_before us is about the correct
interpretation of clause (E) of the Government
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Resolution of 28th March 2001. It speaks of
family members of employees having a third
child, i.e., more than two children. This clause
must be reasonably read. It is intended to apply
to a median situation where the employee and
his spouse constitute a small family with no
more than two children. If one sees it like this,
then Mohammad and Firdous were indeed a
small family. They had only two children. The
rule does not contemplate a situation where the
employee separately contracts a marriage with
another person and has children by that other
marriage. We do not see how Firdous could
possibly held responsible for Mohammad's
relationship with Raisa, his first wife, or his
three children from that marriage with Raisa.
Firdous was no part of that marriage. It is
impossible to contemplate a situation where
Firdous would earn a disqualification for
something for which she was not, and could not
be,  responsible. The consequences of
Mohammad's marriage to Raisa, or, more
accurately, any disqualification in that regard
could not justly or justifiably be visited on
Firdous. It is equally clear that had the situation
been reversed, Raisa would not have been able
to claim employment on a compassionate
ground, because she did in fact have three
children by Mohammad. But it seems most
inequitable that while Raisa's three children get
the terminal benefits owed to Mohammad on his
demise, Firdous should suffer a complete
threshold disqualification from being even
considered for compassionate employment,
Clause (E) cannot, in our judgment, be so
broadly construed as to include cases that lie at
the extremities and are clearly exceptions.
Clause (E) must be read to include an immediate
family of an employee, a sole spouse and no
more than two children by that marriage. The
disqualification attaches because of number of
children of the employee from that spouse. We
do not see how we can be extended to a
situation such as the present one. We hasten to
clarify that we are not saying, and we do not

b3
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suggest, that this case can serve as a precedent
even within a community that permits multiple
marriages. Each case must be assessed on its
own merits.”

13. As has been observed by the Hon’ble Division
Bench, clause (E) must be read to include an immediate
family of the employee, i.e. employee himself, a sole spouse
and no more than 2 children by that marriage. According
to Shri Tushar Shinde, the learned Counsel appearing for
the applicant, in view of the interpretation as has been
made by the Hon'ble Division Bench, applicant’s family will
consist of his deceased father, his mother and 3 children
out of the said wedlock including the applicant. Learned
Counsel submitted that the fact of having 3 children from
the marriage with Jabin would not attach disqualification

as ail the 3 children have born before 31-12-2001.

14. Clause (E) of the G.R. dated 28-03-2001, reads

thus:

«“(g) faerts 3y R¥GT 00 Fax REX Aqew wHiowdw
wHar-gieaT weRwid el deade PR ar

As per the aforesaid clause, family members of employees

having third child born after 31-12-2001 shall not be
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considered eligible for appointment on compassionate
basis. Learned Counsel submitted that in the family of
Riyaz with Jabin since none of the children is born after
31-12-2001 the applicant in no case can be disqualified for
seeking appointment on compassionate ground. The
applicant has provided the necessary particulars showing
that he (Imroj) was born on 27-03-1993, Zishan on 20-11-

1994 and Humera was born on 28-06-1996.

15. Submission so made by the learned Counsel
appears convincing. Though out of the wedlock with
Jabin, the deceased Government servant had 3 children, it
is undisputed that none of them is born after the cut-off
date. Clause (E) of the G.R. dated 28-03-2001 denies the
compassionate appointment to the family members of the
employee having 3 child born after 31-12-2001. In the
instant case if the family of deceased Government servant
and Jabin is concerned, all the three children of the said
family have born before 2001. In the circumstances, the
fact that the deceased Riyaz had a child born from his
second wife Sabina on 02-08-2003 would not disentitle the
applicant who forms part of the first family, from getting

the compassionate appointment.
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16. It has come on record that the second wife of
the deceased Government servant as well as the children
born out of the said wedlock have given their “'no
objection” in favour of the applicant for making a claim for
appointment on compassionate ground. Zishan and
Humera have also accorded their no objection for
considering the case of the applicant for compassionate
ground. Applicant has also sworn an undertaking that he
will take care of all the family members of the deceased
Government servant. Applicant is holding eligibility so far

as the age and qualification is concerned.

1572 In the circumstances, it appears to me that the
respondents have committed an error in rejecting the
request of the applicant for appointment on compassionate
ground. The impugned order, therefore, cannot be
sustained and deserves to be set aside. For the reasons
discussed above, applicant is held entitled to be appointed
on compassionate ground. Hence, the following order is
passed:
ORDER
[i]  Order dated 12-11-2021 issued by respondent

no.1 is quashed and set aside.



)i

13 0.A.No.995/2022

[i] Respondents are directed to include the name
of the applicant in the waiting list maintained of the
candidates eligible to be appointed on compassionate
ground and to issue the order of appointment in his
favour as and when his turn would come. Seniority
of the applicant in the waiting list shall be reckoned
from the date of his making application seeking

appointment on compassionate ground.

[iiil O.A. stands allowed in the aforesaid terms

without any order as to costs.

VICE CHAIRMAN
Place : Aurangabad

Date : 06-09-2023.

2023\SB\YUK Q.A.N0.995.2022 compassionale appointment PRB.docx
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI

ORIGINAL APPLICATION NO.1151 OF 2022

Shri Prashant Shivaji Kadam,
Age 36 years, Worker, R/o Taloshi, Post Govare,
Taluka Patan, District Satara

Versus

The Executive Engineer,
Tembhu Electricity, Irrigation Department,
Oglewadi, Karad

Superintending Engineer,

Erection Board, Kolhapur

The State of Maharashtra,

Water Resources Department,
Maharashtra Krishna Valley Development
Corporation, Tembhu Electricity,

Irrigation Department, Oglewadi, Karad

The Principal Secretary,
General Administration Department,

Mantralaya, Mumbai

Shri A.S. Gaikwad — Advocate for the Applicant
Shri A.J. Chougule - Presenting Officer for the Respondents

U

4

A\.

DISTRICT : SATARA

)..Applicant

)..Respondents



2 0O.A. No.1151 of 2022
CORAM : Smt. Medha Gadgil, Member (A)
RESERVED ON 17th August, 2023

PRONOUNCED ON: 23rd August, 2023

JUDGMENT

1. Heard Shri A.S. Gaikwad, leared Advocate for the Applicant and
Shri A.J. Chougule, learned Presenting Officer for the Respondents.

2 The Applicant has challenged communication dated 20.02.2020

rejecting his claim for compassionate appointment.

3. Shortly stated facts giving rise to O.A. are as under:-

The Applicant - Prashant S. Kadam is one of the son of
deceased Government servant namely Shri Shivaji Pandurang Kadam. He
was working as Security Guard on the establishment of Respondent No.3.
Unfortunately, he died in harness on 16.01.2019. During his lifetime
initially he married to Sunita and had two children from the wedlock
namely Prashant (Applicant) and Sandeep. They were born on 02.03.1987
and 20.03.1989 respectively. His first wife Sunita died on 21.11.1998.
After the death of Sunita, Government servant Shivaji Kadam performed
marriage with one lady Manda on 28.05.2001 and had two children
namely Deepali and Harshwardhan born from Manda. Deepali was born
on 17.03.2004 and Harshwardhan was born on 29.12.2007. Here, it may
be noted that subsequently Shivaji Kadam died on 16.01.2019. After the
death of father, Applicant Prashant made an application for
compassionate appointment on 25.02.2019. However, application came to

be rejected by impugned communication dated 20.02.2020 on the ground
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that deceased had third child born after cutoff date i.e. 31.12.2001. In the
impugned order, the Respondents stated that deceased Government
servant had 3rd child which was after cutoff date 31.12.2001, therefore,

the Applicant is not entitled to compassionate appointment in terms of
G.R. dated 28.03.2001.

4. It is on the above background, the Applicant has challenged the
communication dated 20.02.2020 rejecting his claim for compassionate

appointment.

5. Shri A. 8. Gaikwad, learned Advocate for the Applicant sought to
assail the legality of communication dated 20.02.2020 inter-alia
contending that since G.R. dated 28.03.2001 is held unconstitutional by
the Hon'ble Bombay High Court in Writ Petition No.7742 of 2014 Ms.
Kashabai Sheshrao Wagh Vs. The Zilla Parishad, Nashik & Ors.,
decided on 03.07.2019, the rejection of the claim for compassionate
appointment is totally arbitrary and unsustainable in law. He, therefore,
sought direction to the Respondents to consider the Applicant's claim for

compassionate appointment on suitable post as per his qualification.

6. In Kashabai's case (cited supra), the Hon'ble High Court in similar
situation held the G.R. dated 28.03.2001 as unconstitutional and directed
the Respondents to consider the petitioner's entitlement to compassionate

appointment. Para Nos.4 to 9 of the judgment are as under:-

4. Under the policy of appointment on compassionate basis the
Petitioner sought appointment which has been declined to her on the
reason that the policy of the State Government prohibits public
employment to a person who has begotten a third child after the cut-
off date ie 31 December 2001. The policy decision concerning

appointment on compassionate basis is dated 28 March 2001 and it
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also contains a stipulation that appointment on compassionate basis
would not be granted to the dependent of deceased a government

servant who had more than three children.

5. Aforesaid facts bring out that as regards the Petitioner she gave
birth to only one child. Her deceased husband had two children from

the previous wedlock.

6. The conditions in the policy decisions for grant of appointment
on compassionate basis contains an embargo to the applicant being
disentitled on the fact of the deceased government servant having 3
children.

7. Notwithstanding there being no prayer to quash the said
condition as unconstitutional, we declare the same to be
unconstitutional. For the reason in a given set of facts, as in the instant
case, the Petitioner who has only one child would suffer the brunt of
public employment being denied on the reasoning that her deceased
husband was blessed with two children from the previous marriage.
The intention behind the policy is to control the exploding population
and not to prohibit remarriages. The Petitioner was the second wife of
the deceased employee of Zilla Parishad and as far as she was

concerned, she bore only one child.

8. Declaring the Petitioner to be eligible to be considered for grant
of appointment on compassionate basis, we direct the Respondents to
consider her entitlement as per policy, meaning thereby, the
Respondents would consider whether the Petitioner is in such state of
penury that she needs an appointment on compassionate basis so that

she and her family can survive,

9. Necessary decision shall be taken within four weeks."
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7. Ld. Advocate for the applicant further relied on the following
judgments:

{i) 0.A.No.907/2022 (Smt. Sonali P. Malusare V/s State of
Maharashtra & Anr), decided by this Tribunal on 24.4.2023.

{iiy O.A. No.233/2023 (Shri Vikram H. Shelke V/s State of
Maharashtra & Ors.), decided on 13.07.2023.

8. Indeed, once the Hon'ble High Court in Kashabai Wagh's case held
that G.R. dated 28.03.2001 is unconstitutional, the impugned
communication dated 20.2.2020 whereby the claim of the Applicant is
rejected solely on the ground of G.R. dated 28.03.2001, is totally
unsustainable in law. In view of the decision of the Hon'ble High Court in
Kashabai Wagh's case, the Respondents were obliged to take remedial
measures but Respondents are simply sitting over the matter which again

shows total inaction and apathy on their part.

9. Per contra, Shri A. J. Chougule, learned Presenting Officer opposed
the OA and stated that in terms of G.R. dated 28.03.2001 there is
embargo for compassionate appointment where third child is born after
cut-off date in the family and in the present case, there being birth of
Dipali on 17.03.2004, the compassionate appointment cannot be claimed.
Learned P.O. further submits that the issue of 3rd child born after cutoff
date of 31.12.2001 is pending before the Division Bench of this Tribunal.

10. Irefer to and rely on the order dated 3.7.2019 passed by the Hon’ble
High Court in W.P. No.7742 of 2014 Ms. Kashabai S. Wagh (supra)

wherein paras 6 to 8 reads as under:
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6. The conditions in the policy decisions for grant of appointment
on compassionate basis contains an embargo to the applicant being
disentitled on the fact of the deceased government servant having 3
children.

7. Notwithstanding there being no prayer to quash the said
condition as unconstitutional, we declare the same to be
unconstitutional. For the reason in a given set of facts, as in the
instant case, the Petitioner who has only one child would suffer the
brunt of public employment being denied on the reasoning that her
deceased husband was blessed with two children from the previous
marriage. The intention behind the policy is to control the exploding
population and not to prohibit remarriages. The Petitioner was the
second wife of the deceased employee of Zilla Parishad and as far as

she was concerned, she bore only one child.

8. Declaring the Petitioner to be eligible to be considered for grant
of appointment on compassionate basis, we direct the Respondents to
consider her entittement as per policy, meaning thereby, the
Respondents would consider whether the Petitioner is in such state of
penury that she needs an appointment on compassionate basis so

that she and her family can survive.

Relying on the ratio laid down by the Hon'ble High Court in

Kashabai S. Wagh (supra), I proceed to pass the following:

(A)

ORDER

The Original Application is allowed.
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(B} Impugned communication dated 20.2.2020 is quashed and set

aside.

(C) The Respondents are directed to consider the claim of the applicant
for compassionate appointment in the light of decision of the Hon’ble High
Court in Kashabai Wagh (supra) and his name be taken in the waiting list
subject to fulfillment of other conditions in terms of scheme within two
months from today and the decision shall be communicated to the

applicant within two weeks thereafter.

(D} No order as to costs.

Sd/-
(Medha Gadgil)
Member (A)
23.8.2023

Dictation taken by: S.G. Jawalkar.

G:\WJAWALKAR\Judgements\ 202318 August 2023\ 0A. 1151.22.J.8.2023-PSKadam-Compassionate Appointment.doc
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