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TRIBUNAL, MUMBAI BENCH

ORIGINAL APPLICATION NO. OF 2024
BETWEEN
SHRL JANARDHAN MANSINGH RAIJE
APPLICANT
ViS.

STATE OF MAHARASHTRA AND OTHERS
RESPONDENTS

1y  DETAILS OF THE APPLICATION ;
PARTICULARS OF THE APPLICANT

Shrl. Janardun Mansing Raje

Age — 56 years,

Working as— Police Hawaldar, Mumbai City,

Shivajirso Annasaheb CHS,

Nilaje Pada,Lodha Heavan |

Dombivali (E), Thane

Moh No - 7718980626

I mail = jmr] 234@gmuil.com
Address for service of notice

Same oy ubove

APPLICANT




i
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2)  PARTICULARS OF THE RESPONDENTS O
My °F
1)  State of Maharashtra "&_
(¥
Through Additions! Chief Secretary, g

Home Department, Mantralaya,
Mumbai =400 032.
2} The Police Commissioner
Mumbai Palice Commissionernte
New Administrative Building
Dr.D.NRoad,
Mumbai-400 001.

Adidress for service of notice
Same as ahove
RESPONDENTS

3}  PARTICULARS OF THE ORDER AGAINST
WHICH THE APPLICATION IS MADE :

DATE 5 18/08/2023

ORDER NO. 2

SUBJECT I BRIEF : PUNISHMENT - STOPPAGE OF

INCREMENT AND SUSPENSION PERIODR
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The Applicant is aggrieved by the punishment of

stoppuge of inerement for three yeurs withoul affecting

ingrements by the Respondent No.l by the order dated
18/08/2023.

4)  JURISDICTION OF THE TRIBUNAL

The Applicant declores that the subject matter of the
order against which he wants the redressal is within the
jurisdiction of the Tribunal,

51 LIMITATION :
The Applicant turther declares that the application is

within the limitation period prescribed in section 21 of the
Administrative Tribunal Act. 1985,

6) FACTS OF THE CASE :

6.1. The Applicant is State Government employee and
working as Police Head Constable in Commissioner of Police
Mumbai, Home Depoattinent, Date of Birth of applicant is
050671969, Applicant joined as Palice Constable on
D1/11/1990 and promoted as Polige Head Constable.  The

applicant is of OBC category.
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6.2, The Applicant submits that Respondent No2 by order
dated 22/06/2022 imposed the punishment of “removal from
service™.

And in appeal the Respondent No,| modified the
punishment as “stoppage of increment for three years without
uffecting furtheér increments™ by the order dated 18/08/2023
communicated by letter dated 21/08/2023.

Copy ol the impugned order dated 18082023 informed
by letter dated 217082023 imposing the punishment of
stoppage of increments alongwith order dt 220672022 of
removil from service collectively nnnexed and morked as
Annexure-Al.

6.3. The Applicant submits that, an offence was registered
ngninst the Applicant and 02 other by the Commissioner of
Police, Mumbai w/s 395,363,170,506 of 1PC under CR No.
SE42015 mt Washi Police Stution, Mumbai on 1912/2015.
The Applicant and other 02 policemen were amested on
23/12/2015 and suspended by order dated 31/122015 weel,

23/12720E5
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The Applicant further say and submit that, Departmental
Enquiry was initiated againsi the applican and other 02 by the
Respondent No.2 by order dated 05M07/2016 and by order
dumted 16/12/2016 wherein it is clearly mentioned that, except
the criminal charges the DE should conducted.

Therealter the applicant and other 02 were re-instated in
service subject ta Hon'ble Court’s decision by order dated
15/07/2017.

Copies of the order dated 05072016 and dated
16/12/2016 by which Depanmental Enguiry was initiated
excluding criminal charges sgainst the applicant and other are
collecrively annexed and marked as Annexure-A2,

6.4, The Applicants submits thatthe Respondent No.2 had
taken review ol Pollce men under suspension on 14072017
and the applicant was released from suspension and reimstated
in service on 18/07/2017 and posted m Muntralaya Security
Department Mumbai,  Applicant’s name at St.No.24 of the
Jist.

It is pettinent to note that, the applicant was under

suspension from 23122015 1o 17/07/2017.
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Copy of the order dated --2017 and its accompaniments

are collectively annexed and marked 15 Annexure-A3,

6.5. The Applicant submits that, an offence was registered
against the Applicant and othet 02 policemen by the
Commissiongr of Police, Mumbai w's 395,363,170,506 of IPC
under CR No. 584/2015 a1 Washi Police Station, Mumbai on
19/12:2015. In the snid case charge sheet was filed against the
applicants and other civil persons . The Hon'ble Court of
D.J. and Additionnl Sessions Judge Thane In Sessions Case
Mo 225/2016(Stnte of Mahorashirn Vs Pankaj Khinirmar and
Others) decided the case and delivered the judgmem on

31/01/°2020 and the order 15 a5 under:

Para-14) Though, police personal accused mo. 1 2 and 4
werer also harged under yection 170 of IPC again ar tee
cost of repetition, I wonld Hke o edd thay most of the act
alfeged to prove the offence under section 170 of IPC
were deponding on depoxition of miaterial witness e
comelirinars,. Feawever, on te complainant himself did

mel sipyport e prosesitfon, it & JGifficilt to acoept thar
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said police persormels have acted ay alleged by the
piraxecution fo commit an affence under section 70 of
IPC. In view of these focts it is difficult 1o say that
whatever evidence is hrought before the court is
consistent, reliable or inspire confidence thar - accused
themselves have indulged in act of dagalty and amoynt
snatched in the dacoity was recovered at their instance .
Hence , Ido not hesitate to record my findings against
point po.d o4 i pegalive,
ORDER

1) Acvused Pankai Raghunath Khairnar, Nileshkumar
Suresh  Sadunshiv, Balraj Markandey Swami,
Jamardan Mansing Raje, Laxman Markandgy Swami,
Kamraj Markendey Swami Ahmad Altaf Abdul Rauf
Sayvadl, Mohammad Afsar Hsansaheh Jamedar and
Chuntamsni ‘@ Raju Janardivm Koli are acquined
fram thie offences purixiable under sections 395 read
wlth 397170, 1208 and 506 of Indian Penal Code.

4 Accnsed are divected to execute PR and SB. of
R, 16,0000~ gach with « solvent surety in like amount
ey amended provisions of Section 437-A of code
of Criminal Procedure and the boni yo exectited
shall reain in force far period of six months from
e date of ity execution,




The Applicant and other 02 were acquitted.

Copyv of Judgment and order dated 31/012020 of the

Hon"ble Court of D.J. and Additional Sessions Judge Thane is
anmexed and marked as Annexure A4,
6.6. The Applicant submits that, the Government of
Maharashtrs, Law and Judicisry  Department informed 1o
Additionnl Public Prosecutor Distnict Court, Thane by letter
doted 19/0172021 whereln it is mentioned that, I am directed
to inform vou that the Government does not consider this to be
o fit case for filing an appeal/revision in the Honble High
Court, Mumbal. Certified coples of the Judgment and Order,
police pupers und other case paper in the aforesaid matter ore
returned herewith. ™

It is pertingnt to note that the Law and Judiciary
Diepartment  of Government of Maharashim  has clearly given
the opinien that the Government does not consider this 1o be a
fit ease for filing an appealicevision in the Hon'ble High Court,
Mumbi.

Copy of opinion doied 190172021 of Laws and

Judiciary is amnesed and marl ol &4 Annexire AS.




9
6.7. The applicant submits that, the Respondent No.2 had
appointed  Assistont Police Commissioner. Devnar Division,
Mumbui us Departmentil Enquiry Officer by order dated
04/06/2021.

The following wsre the charpes levelled against the
Applicant and other 2 policemen on the ground that at the
relevant. time he was working as Police Sub-Inspector,
Trombay Police Station.

Charge-1: The applicant/delinquent while on duty at BARC

Out-Poston 191272015, left duty place without permission.

Charge-2: The aspplicant/delinquent while ¢n duty a1 BARC
Out-Post on 19/1272015, left duty place without permission

and not informed o seniors or 10 Police Sttion.

Charge-3: The applicant/delinguent while on duty st BARC
left duty place in Uniform without enteéring in Police Station
Dairy and after return the entry is npt mude,

Charge-4: The applicant/delinguent used service/government

weapon apart from the Government work.
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Charge-5: The applicant/delinguent forced the complainant as
they are from Crime Branch and forcefully gets down from
Canara Pito Trivels.

Charge-6: PSI Sandanghiv was on Weekly off on 19/1222015
and commits crime and seen at orime site,

Charge-7: Police Nail/l2696 Raje was on Weekly off on
19/122015 and commits crime and seen at crime site.
Charge-8: The applicant, PSI Sandanshiv and Police
Nail/12696 Raje , commits crime on 19122015 for their
benefits,

It s pertivent 1o note thiat the all the charges are same s
in Criminal Offence and applicant is acquitted from the offence
on 3170172020,

Furthermore as mentioned above charged ne, 2 and 3 i
D.E  dated (4062021 where newly added becowse of
sratement from withessoy Bhargr Shankar Patil and Nilesk
Wihereas Charge nod o 8 are not proved acearding 0o DE
Report of Shri. MM Mupcovar and an report of DAF, Ropert of

Shrl. Promedd Salil Chavge nou4 to X are proved,
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Above mentioned fact show contrary report of hoth
officers and hence it shews whole D E way vitiated.

Copy of order letter dated 04706/2021 alongwith charge

sheet by which Respondent No.2 hud appointed Depanmental
Enquiry Officer ‘are collectively annexed and marked as
Anpexure-Ab.
6.8 The Applicant submits  that, the Additional
Commissioner of Police, Eastern Region Division Mumbai
submitted Departmental  Enquiry meport o the  Joint
Commissioner of Police, e Respondent No2 by letter
20/12/202] and recommended for uction againgt the applicant
arid other.

Copy of letter doted 29122021 and enquiry report
dated 0971172021 are collectively annexed and marked as
Annexure AT,

6.9, The Applicant submits that, the Commissioner of Pelice,
Mumbai issued Show Cause Notice dated 22/02/2022 to the
Applicant wherein it is mentioned that why the applicant

should not be removed from service.
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The applicants submit that, the Commissioner ol Police,
Mumbai by the final order dated 22/06/2022, issued the
punishment order of removal from service. Ih this order it is
mentioned that, if the decision of the Commissioner of Police,
Mumbai is not accepiable to the Applicant than he shouid
prefer an appeal to the Respondent No. 1 within 60 days.

Copy of Show Cosuse Notice dwed 22/06/2022 is

annexed and marked as Annexure AR.
6.10. The Applicant preferred appeal against the punishment
order dated 22/06/2022. In appeal the Respondent No.l
modified the punishment as “stoppage ol increment for three
vears without affecting further increments™ by the order
dated 18/082023 and informed by letter doted 21/0872023.

Copies of the impugned order dated 217082023 the
punishment of stoppage of increments is annexed vide
Annexure-Al.

611, The Applicant subminted appeal application to the
Respondent No. | on 62/082022 wherein it 15 mentioned that-

The punishment is uniust 1o the applicams, es total

three times Departmental Engtiiry were  inftiated and

conducted by the Commisstoser of Police, Munibai,

F VL
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- The Department Enquiry has been conducted
through the Reporting officer.

- The Additional Commissioner of Police, Eastern
Regional Division Mumbui recommended 1o take strict
action aguinst the applicants while forwarding of
Enguiry report to Commissioner of Police, Mumbai , and
accordingly Commissioner of Police, Mumbai  hud
given punishment prejudicially  which is illegal,

- No action taken on earlier two Departmental
Enguires.

- The Hon'ble Court has acquitted them fram all the
charges, the charges in Departmental Enquiry ure same
/based gn the Criminal charges , spplicants are acquitted
therenfter again on the same charges: 3% (imes
Departimental Enquiry initiated and conducted through
the ACP and removed from service, which is against the
Taw.

- The Departmental Enquiry not completed as per
riles the Applicants were not  given reasonahle
opportunity to defend.

- The applicant praved to cance! the punishment
order and re-instate them in serviee and also to treat the
suspension’ period and ot of service period as duty

period for all purposes anid order 1o fix pay as per 7"
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pay commission and sanction drrears from January 2016

and releass all the increments which are withheld.

Copy of appeal application dated 02/08/2022 is annexed

arnd marked ns Annexure A9,

6.12. The Applicant submits that Respondent No.l in appeal
modified the punishment s “stoppage of increment for three
vears without nffecting further mcrements” by the order

dored 1870872023 and informed by letter dated 21/08/2023.

6.13. The Applicant submits that application was made under
Right ‘to Information by Mr, Nileshkumar Sandanshiv 1o
collect detzils related to noting's of departmental enquiry on
19/03/2024. The informition under RTI discloses (hit the
enquiry is committed by one officer & punishment is based on
the report submined by another officer. Thus enquiry is
vitinted, Furthermore letter was communicated 27/03/2024
along with details of noting's issued in Departmental Enquiry
all ure collectively annexed and marked as Annexare AL,

604, The Applicam is agwivved by the punishment of

soppage of incrémént for three veprs without affecting of
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further increments by the Respondent No.! by the order dated
V8/08/2023 informed by letter duted 21/0872023 The Applicam
15 approaching this Hon'ble Tribunal on the following amonga
other grounds which are taken without prejudice to one unother
6.15.1, The impugned orders are illegal and bad in law on the
ground that the applicant was acquitied from all the charges by
the Hon'ble Court; 1t is unfuir and unjust to the Applicant 1o
mitinte DE und also punish the applicant for the same charges.
6.15.2. The applicant is punished for same charges of Criminal
and therefore the enquivy and the impugned orders are
perverse, Hlegul and bad in law,

6,153, There is no finding of the enguiry officer on the charges
leveled against the applicant. making the punishment
unsustainable.

6,154, The impugned orders gre 1llegal and bad in law on
the ground that the applicant was acquitted from all the charges
by the Hon'ble Court. 1t is unfair and unjust to the Applicant 1o

initiate & Departmental Enquiry (DE) and also punish the

applicant for the same charges.
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6.15.5, The charge levelled againgt the applicant is totullv vague A a’a;,ﬁﬁ.j
and on that ground the punishment order is liable to be set aside. g( ﬂl“_]
AN S
6.15.6. The applicant is punished for the same charges as those f‘ﬁ |
in the crimina) case, and therefore, the enquiry and the 4“%:.';"_.

impugned orders are perverse, illegal. and bad in law.

6.15.7. The Applicant submitied an sppeal against the
purishment order dated 22/06/2022 to Respondent No.l on
02/08/2022, highlighting  procedural  irregularities and
requesting reinstatement and rectification of service records,
6.15.8. The Applicam preferred an  appeal againgl the
punishment order dated 22/06/2022, In the appeal, Respondent
Neo.1 modified the punishment 1o “stoppage of incrememt for
three years without affecting further increments™ by the order
disted 18/08/2023 and informed by letter dated 21/08/2023,
6.15.9. The Applicant is aggrieved by the punishment of

stoppage of increment for three yeurs without affecting further
increments by Respondent No,! through the order dated
18/08/2023, communicated by letter dated 21/08/2023. The

Applicant is approsching this Lon'ble Tribunal on the

following grounds, among others, which are taken without

prejudice o e anothe':

61510, The impugned ordets wre illegal and bad in law of the

sround that the applicant wis acquitted from sl the churaes by
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the Hon'ble Court. It is unfair and unjust to the Applicant to
imitinte & Departmental Enquiry (DE) and alse punish the

applicant for the sume charges,

6.15.11.  The applicant is punished for the same charges as
those in the criminal case, and therefore, the enquiry znd the

impugned orders are perverse, illegal. and bad in law.

6.15.12.  The charges leveled aguinst the applicant are
vague and on that ground alone, the punishment order is linhle

to be set pside.

6.15.13.  The applicant wng not given a reasonable

opportunity w defend himself,

6.15.04.  The Departmenial Enguiry was conducted with

procedural  imegulanties, affecting the fairmess of the
procieedings.

6.15.15. The punishmem of swppuge of increment for
thrée vears is excessive dnd nol commensurate with the
charges proved, particularly when the applicant hos heen

sequitied of the criminal charges.
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6.15.16.  The suspension period from 2371272015 w
17/07/2017 should be treated as s duty period, as the applicant
was deguitied. and thete is no justification for penalizing him

further.

6.15.17.  The Departmental Enquiry is based on the same
set of facts as the criminal case, where the applicant has
already been acquitted, Punishing the applicant again for the

samie facts amounts to double jeopardy.

6.15.18.  The applicant hns nlready suffered significantly
due 1o the prolonged suspension and  departmental
proceedings; which have caused severe mental agony and

financial hardship.

6.15.19.  The impugened orders have adversely affected the
applicant’s caredr progression, including prometions  and

increments; despite his acquittal in the eriminal case.

6. 15.20, The enquiry officer’s repont is biased and nor
based on any conerete evidence, lending to un unfiir and unjust

punishment.
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6.15.21.  The applicant’s right to a fiair trial has been
compromised due to the procedural lapses and bias in the
Departmental Enquiry.

6.1522.  The applicant has an unblemished service record
prior to the initiation of these proceedings, ond the punishment
is disproportionate to the alleged misconduct.

6.1523.  The delay in concluding the Departmental
Enguiry and imposing the punishment has caused undue
hamssment to the applicant.

6.1524.  The applicant has been acquitted by the Honhle
Court, and the same chorges cannot form the basis for o
departmental punishment, which is contrary to the principles of
law and justice.

6.1525.  The punishment of stoppage of increment for
three years will have jong-term financial implications for the
upplicant, affecting his pension and retirement benefits:
6.15.26.  The uapplicant’s acquittal in the eriminal cuse
should bave been given due considerdtion while deciding the
deparimental punishment, which has not been done,

6.1527. The punishment order dogs nol provide adequate
rensons for imposing such a severe penalty, indicating a lack of

application of mind by the authorities.
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6.15.28.  The applicant has been subjected to multiple
enduiries for the sume charges, which is against the principles
of equity and fair play.

6.1529.  The departmental proceedings huve not followed
the preseribed rules and guidelines, rendering the punishment
order void and unenforceable.

6,1530.  The applicant has been denied a fhir chance ©
present his case and defend himself, leading 10 a biased and
prejudiced cutcome,

6,1531.
the circumstances of the case and the spplicant™s acquittal in
the criminal trial.

The punishment is arbitrary and capricious, given

6.1532. The impugned order fails o consider the
mitignting ferors and the applicamt’s long and mertorious
serace record.

6.1533.  The departments]l pupishment for the same

chirges #s the ¢riminal case undermines the judicinl process
und the npplicant’s right to a foir tial.

6.15.34.  According 1o the applicant, under the nbove-
mentioned circwmstances, there is double jeopardy, which is
against the law, This is cepecially trie In the event that the

inftinl punishment decision Is not rescinded and & second and

thind enquiry’ is condycted against the applicant even afier

ZA
0
o %
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acquittal from Hon'ble Sessions Court, Thane. Only after the
second inguiry was carried out, concluded, and punishment
wits meted out was this first order of punishment rescinded.
Thar the terms of Article 20(2) of the Indian Constitution are
fully applicable in this situation. Therefore the entire enquiry
consequentially the punishment meted our to the applicant is
totally illegal and bud in law,

615,35 That the criminal case and the departmental
procesdings in this instance are predicated on the same or
comparable facts, and the charges in the criminal court and the
departmental enguiry against the applicant are the same. It is:
accurate to say that both the criminal case and the departmental
proceedings invelve serious charges. The elements listed in the
charge sheot and the evidence and materinl gatheted dgainst
the wspplicant throughout the course of the inquiry and
investigation constitite the basis of the case brought ngainst
him. The Criminal Court cleared him of all accusoations, but the
Department issued an order stopping increments for three years
hased on the same charges and the evidence. Nevertheless,

since the opplicant was exonerated by the Criminal Court,
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there was no justification or basis for conducting the
deparrmental enquirv. The circumstances und evidence in the
departinent and the eriminal processes were identical and did
not differ in the slightest.

6.15.36 That the enquiry was vitiated on the ground that
the person taking the evidence was not the one making the
decision and finding the aspplicant guilty of the allegation
brought agninst him, the depanmental proceeding did not

follow the principles of natural justice.

Cirilve injustice und prejudice has been coused to the

Applicant.

Hence this petition,

7y DETAILS OF THE REMEDIES EXHAUSTED:

The Applicant says that there is no smtutory remedy
available 1o the Applicant, under the Service Rules, Therefore,
except this apphication, there 15 no other altéemantive and
efMieacious retriedy svailable to the Applicant higrein.

) MATTER NOT PREVIOUSLY FILED OR

PENDING WITH ANY OTHER COURT:
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The Applicant further declares that he has not previously

filed any application regarding the matter except those which

are mentinned in this original application in respect of this

application heen made before any Court of law or any other

authority or any bench of Tribunal.

9

RELIEF SOUGHT:

In view of the facts mentioned in paragraph (6) sbove

Applicant pray for the following relief:

1)

a)  That this [Hon'ble Tribunal be plensed quash and
st aside the punishment of stoppage of increment for
three vears withour affecting of further increments by
the Respondent No.l by the order dated 180872023
and grant all the consequential service benefits o the
ApplicanL.

by  That the ¢ost of the application be awarded 'in
favour of the Applicant.

¢)  Thit such orders 6s justice and convenience may
demand from time 1o time be passed in Fvour of the
Applicant.

INTERIM RELIEF IF ANY PRAYED FOR :
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a}  That this Han'ble Triburinl be pleased to stay the
effect and operation of punishment order dated
18082023 by the Respondent Nol ull the final
decision of this Hon'ble Tribunal.
b)  That pending the admission of this matter the

Hon'ble Triburial be pleased to issue ad-interim order in

terms of praver 10{a) and (b).
1) PARTICULARS OF THE POSTAL ORDER :

1y Number of the Postal Ovder

2)  Amount of the Postal Order  : Rs. 30/~
3)  Nameof the Post Dffice

4)  Date of the Postal Order,

12) LIST OF ENCLOSURES 5 AS  PER

INDEX ABOVE. WJ

(ADVOCATE FO APPLICANT)
AM MAHAJAN)

PUNE
DATED : 22/06/2024




25

VERIFICATION
I, Shri. Janardan Mansing Raje, Age — 56 vears, Working as —

Police Hawuldar, Mumbgi City, Shivajirao Annasaheb CHS, Nilaje
Pada, Lodha Heavan Dombivali (E), Thane. Applicant as stated n
the title of the Origihal application, do hereby verify that the
contents of pardgraph nos, | 1o 6, of the original application are true
to my personal knowledge and that the coments of paragraph nos. 7,
10, 11, 12 being grounds and pravers are believed to bie trie on kegal

ndvice and that | have nol suppressed any materinl facts,

.JSITJﬂ+Eq%)
SIGNATURE OF THE APPLICANT

1E APPLICANT)
UNAM MAHAJAN)

s

“VEERENRA 5. PATE —

&"‘..‘wm:

REGN Ne WM

P (ADVOCATE F

PUNE
DATE

v S

22 JUN 2024
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1) Panke) Ragheneth Whelrmar
:ﬂ-}ns.aﬂ.
#‘;:L 3, Ranlaomnen Soclery,
fiectar e 35, Vas, Navi Mamibal

Eﬂﬂn”mimﬂsﬂmhh

ApE 29 yearn,
K'_ Pfar Geganghd Incllve, AZF101,
'k Ichsdaipade, 0Eyan, Thizo *

53 Balrm] Merdpsgpy Sy,
Age 151 yian,
f/ar. D Seczar, A lbnn, Reom po 3%
Chits Cartp, Trembay, Mutibsf

&) Janiridan Massiag Raje
L 48 yeary,
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9] i bl @ Flajustisardhsii Kol I'I“'f
Aged 4D yeam, !

Tt Sinpaitnr Walued B i
Nr, Theroghvear Mandi Tromlny Y
Fntranda Mumbai whecared :

RGE Shei. Londlie o e Sile. K‘

Advocatar Shri GUB, Chgvon, Shyl Bzbo Shalidy, Shriadl Megl, Shul. Fenka) B,
Smt. Sieat Chimbe und Shil Dhatanjay Pl for nestsed

JURGMENT
(Drlivesed o this 3laz Say of Janyary 2020 )

Accured Penka] Raghunath Khairner, Nileshkumar
Suresh Sandanshiv, PBalra] Markandey Swaml, Jamardsn
Mansing Raje, Laxman Markanday Swami, Xamrej Marsandey
Swaml, Ahmad Altaf Abdul Recf Sayyed, Mohammad Afsar *
Hsansaheb Jameder and Chintsmanl @ Raju Janardhan Kol
vrare facing trisl under sactions 395 read with 397, 170, 120-8
and 506 of indinn Penel Cede on fellowing faets =
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1] That all the above named accused oh 19.12.2015
at about 03,15 hrs. next ro Vashi Toll naka, near Bridge, Washl,
Nayl Mumbal within the jurisdiction el Veshl Police stetion
kave commilted dacoity by taking away cash of Rs, 1 croms aof
complainant Mohd, Salim Abdul Kudir Badshak Kajiya which
he was possessing and while committing decolty accused ‘have
assaulted complainent by deadly wespon vz, revolve. &3 per
allegations some of sbove named drpuesd at aforessid rime and
placs, date pretended o hold affice of sollce 45 a public servani
arid insuch assumed cheracter did o1 sttermpted to do under
eolour of such office 85 & police haa eammitted act It ls alsa
alleged thar sccused agreed lo do Mazal sct by assaulting
complainant Mchd. Salim Abdul Kadir Budshah Kafiya, did an
art in pursusnce of said agreement end =0 feme tims while
hes alo committed criming] intimidation by threatening
complainant with dire consequencss, Henee, on complainr of
complainent an offence punishigble under aforesaid sections
\-\ came m be registered ggalnst accused. O compiaden of
fnvestigaton, they ware charge-shesi=d,

21 I myself have fremed charge halow Exh.21 and
contents of said charge were read over and sxplained o
accused persony in vernacular, Accused pleaded not guilty and
claitii to be tried. Defence of accused no, 1, 2 snd 4 was they
are falisly implicated in the mater 25 they have refused 1o

ER-B L
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continue with the woerk aelging by supseidr officer, Accused
ne:3) Eand 6 have taken defonice that they are biothers of sach
other and when each of them have come to linow about the
aivest of other had been w police station to make inquiry &5 to
why other brother [s artested, he himsslf wag als lmiplicatied in

the mamer. Other accused has rtaken defence of false
implicasion a5 vell,

3] On the basis of aforasaid defences of the accused as

they have pleaded nat guilty, prosecution was then pracesded Eﬁ
t0 examice complainant Mohd. Salim Abdul Kedir Badshah / :f'*
Kajiya, then panch witnesses Nitagh Sutar, Pannser Shery, f

Udayveer Singh, Rafkumnr Shulda, independent witmess {
Kamlesh Joshi, Police officers Chandeahar Gores, Swapnil \ N .
lfapwar, Vasudeo More, Maruti ern‘g#r, dtiver Kamlak Anand \,;
panch witmess Herigh Sharmy, Investigating offjoer Anil Shinds,

Ajit Gondhli ete, a5 wimess Nos, 1 1o 14 respectivaly and then

a2 per the spplication of defance Bxh.147 under seciion 291(2)

of Cr.P.C. cyuss examination of officer conducting identification B
paride was recorded, Then smeement of scoused were recorded

s per their sy under ssction 313 of CrP.C. whereln aecused

have rejterstad their stand and dafonce a5 above,

4] After having heard rve! advocatss gr length,

lollowing peints arose for my considerarton med I record my'
findings againut each of them for the reasons noted below

4o L6
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. e ¥ - o ot -
Sie . Ew _ Eladizzz
l. Dioes presetiphti peare thas socuss pn 19123008 a0 ahomy  LMagasice
7518 holf mhﬁlﬁm nik, near Bridge, Vashl, Hawt
wmbal n die of ¥ahi pelle stesiam, ol

diteaity by tking wway ch ol Rl
| St Abddud Madir Radphah ballsn
elilor) of the complainsny and whilh

;#;51;' ; !m the asmplulzant by = of
Lﬁ?m Seeslver etc e tharehy commined an
olfenes g u/i 376 read witk 357 al ladizn Pesal

- ! 8 el 1
.

- 1 Do prosecuticn diorthe posed on wipreind desims Negatle
21 -ﬁﬂ,ﬁm&hﬂu the office of Pallz a & Puldic
| :Bervanc sfidin el sammed charmcer did or pusrpiad 0 29
h | anfier w-gt;mﬂﬂmfnrwﬂ:pm:ulhhmd
| |shecsizy swmaitied ap itenice pinishatile u/e 170 el 19. Cade?

LI = ]

3, Does presscudan prove Whal acckist oo alieyaald dow, tme . Nepailve
and plfes g;mo:r tn de = Mega) #ﬁjntﬂ,ﬁhhﬁ L
enmpisinans Maohd, Sefhin Abdul Mok Bdyhah Kajlp, i
wme el I punoance of the wis ggezemant- 9 prgatilt
- his w e inesissmenent o o criminsl canigiacy
sthar than @ cominel costsiugy o commit an afferce and
mﬁhﬁm an =llehee pazihable u/e. 1200 of adien

B i

4 Dor sesscurion preve S accmed om slsteald dule, time  Negstse
mdmu.mnﬂunr:duimm& ligtmidution by threamming

ompininan Mahd, Salim Abdul Eacir Badehab Rafha, and
\ihml.-r commined nn offsee puntihetite w506 of fnditn
P:Eﬁﬁﬂtﬁ g .- -
5 'Whatoides! Arcauetl  Ere
H anquinied &2
1 e — . . wer Raikl eoder,
-
5] Al these points are interiinked with each other and

are considered at once. Prosecution has alleged that accused
persons initlally have made 2 consplracy 10 comumit an act af

S5wib
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dacojry and also nccused nos. 1, 2 and 4 baing police personals,
publie servants nttemptred to do under the cojour of thair office
as poiice and has then fnally implicated thelr act of criminal
conspitacy in an et of docolty by snatching the amount of 1
Crorres £5. from complainant Mohd. Salim Abdul Kadir Badshah
Hafiye while he wos tavelling from Mavi Mumb! to Mangalare
in & private transport-vehicle near Vashi toll naka, According to
allegation of prosecution, secusad persons in furtheranee af
thelr conspiracy has committed differsnt sot as eonsplred in the
tonspiracy and has alse indulged in committing criminal
intimidation by threasning complainane Hence, prosseution ﬁg =l
wae required to prove all these allegations by consistenr and | :
relizble evidence which inspire confidescs of the fict thas :
accused have commined offence bayond reasonuble doukt E&

8] Aftar the depositions of aforesald 14 withséses =
whaen oppormunity was granted to fval advocates to maks thefr
submissions on merit of the mumer, jsamed DGP hes
vehement]ly argued thet prosscution case is sstablithed as
acewsed pesens were found in possession of part of cash
amount snatched from the complainant either In their own
rosszssion or at their instance fom the posseasian of family
members, According o leamed DGP ohes proszcution  hag
esizblished racavery ar the imstance &f accused, accused
themselves were raquired to put forth propér explanaton as to

Einls
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how muddemal cash was found in their possession but in
partieular master none of the seeused had pur forth proper
explanation about possession of muddemal. Hence, according
to his submissions, unexplained fact has to be acoepted against
sccused and is sufficient o form hasis of conviction. He has
therefore, requested to convict ueeused as par provisions of law,

7) Per contra, leamed advocste Mr. Dhananjay Facll
lias vehemently arguad that though very serius zllsgations &re
rinde sgainst his clients, prosecution wits not ahle to prove any
of ssid allegstion as panch wimesses examined fumed host]e
and complainant alse was not able w0 identlfy any of the person
a¢ an secused. According to his submissions even If two panch
witnasses have supported prosagution they have admited that
while preparing panchanama witnesses were zither asked to
dray away fram the spot or was not aware abous the language
in which ponchanames were prepared, Thus, though they have
L deposed against the accused, sald fact in frself Is sufficlent 10
digcard it. He has then pointed out that officer making selaure
hes failed to note number of currency notes oF atlenst its saries
tc demonetrare thar whataver produced before the cour is
éame cash' which wes seized at instancs of the aecuszd. In
absnece of any such face in panchanama, it is éifficult to accept
that property was seized at the [nstance of actused and same
property ls produced befora the cour for identification.

Secanned with Camscanner



%

JEpmas N7 RO MHTIO 00T S Saveleny Cott i, 333016

8} e hns then pointed our tha: though one witness

has claftm to tave idantified accused in identfication parsde,

identification parade [tsalf Inoses izs evidantial velue os all five

necused were put [or [dendfication at onee which frself i

against the divections fssued by Hon'ble High of Jurficare &t
Bombay abeut the way in which Identificativn parnde is to be
Held. Heénce, according to him seid identification parade hns

he dizcarded. He Has then submitted thas though sllegations
are mads of kaving recoversd cartain amount ftom the house of
brother of aritused, there is no documont on Tecod o show
that eaid’ rotm was really belongs to any relative of the
accusad, He has categorically pointed our ndmission of witess
diiring cross-examination thet neither the statemant i recorded
of the person inthe houss noreny document was collectsd =
show tat roorh was ownsd by reletve of aceused. Acearding m
Him ssid recovery also |8 not sufficient to connect the sccused
with the crime He has thersfore, requested court to acquit
arciised from all charges. Learnad defence sdvocate of other
aceused have adopted arguments sdvanced by advocate She
Dhanafjay Padl and have also add that their clienm are
implicated in the matter falsely and request the cowrt To acquit
them as well.

61 On the backdrop of the ssid arguments, court has
conslder and serutinfze the =vidence brought before the court

B i6

Scanned with Camscanner



P

Ml i O KA Mmoo 5 Yitilss Cuny o ESri8

tir s2e whether sild depositons are sufliciznt 1o prove the gullt
of the actusid beyohd reagonzble doubt. In the nstant case
whzn the allegations of conspltecy ls made, prokeclition wss
required to prove that there was meeting of minds prior to date
an which allegad affence hag besn commitied so that acchsed
were able o Invglve it in erimingl conspimacy to commit any
ilegal aer or any fllegal act with [legal means. It was also
incumbent on the prosecution to prove that in sccordance with
salé conspiracy, accused has comimitted particular act in
pursancs of said conspiracy and has sctinally eommicted the
dacaity of 1 crores. Prosecution has atrampred o prove all the
salé allegatlon through sforesaid 14 witnessas. Our of said
wimessss matetial wirnesses were the complainan: himsell as
he himself hie alleged undergone the process and has suffered
by mct of the secused, He himself has seenmoss of the aqrused
as alleged by the prosecution therefore, his caposition was of
material Imporancs so far as proof of dacoity,

16] Howevet, on perusal of his depositicn it'js apparent
that thotgh he has stated thar on eventful date, tffme and place
while hé wiis travelling in & bus from Maioy Park, Chembur
Karnataka ane parson has boarded the bus near Vashi wll nsha
fallowed hy another person, pick up his bag: took it to & jesp
standing near the bus and he was asked to occupy middle seat.
Thure were total five petsons in said Scorplo jeep in which he

Bin i
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weas abducted wos then taken to varlous placed tll evening and
late evening he was thrown out of the Jezp on some unknswi
piace ali alone. Therefore, lte went tp Uren police sintion,
lodged complaint which was then tmnsfénad to Vashl police
statlon. Execopt said fuct he did not namate soything againm
accused nor hias made any whisper that ancused faclsg izl
wieve elther boarded the bus or were occupying the Jesp with
lim in which he was make to travel for sufficlent dme, Thus,
as the sald materdal wiinees himself did not anm= any specfc

ingredients of any of the act alleged, it is difficult to nceept that g
accused faclng toial before .ﬂm court were only conspired to {9 ﬁ? s
commit dacoity and accerdingly has indulged in dacolty, :
snatching the amount of Re.1 crores from the complalnant, l

=
11) Leamisd DGP has swempted to convince fme tha =

there is evidence of the witmesses 1o prove recovery at the
instance of some accused. Neo doubt, prosecution in &n attempt
io prove recovery 8t the insance of sccused has examined
aforesald panch witmesses. However, panch wimesses Nitesh
Sutar, Pannesr Shesty, BRajlasmar Shuldn have aumed hostile,
Wherein panch witmesses Harish Shetty and Udayveer Singh
have supported prosecution, They have steted sbout recovery
25 per memorandum made by sceused no3 and aceysed nod
respectively,  All cther repoveries were not at all proved by
recording depositlon of any panch witnesses and polics officers

101G
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sxaminied only have stared mbout recevery of cash at the
instance of respective accused persons during their deposicon
before the court. However, 28 the said fact was very matarial It
was to be proved by independent witness like panch but in
spite of attempes of prosecution @5 same panch witmess's
prezence could not be procured by the prosecution, the coust
was congtrained to proceed for next stage of wial. However,
fucts remuin on record thai prosecution was not able
substantiate recovery which is stared by police officess n their
respective depositions by aubstantive evidence of any panch
wimess, Thos, 25 the recovery refermed by the palice officers
are not muhstandared by Independent wimssses, particilarly
when the complainant did not make whisper of accused having
induiged in the et of dacaity cannot be pocspred.

12} Mo doubs, pardeutzr wimesses Harish Shetty end
Udayveer Singh have deposed In' favour of prosecution and
huve substantiated that sccused no,3 Balra] Swaml and accused
ro4 Jjanardan Raje has made memorandum [n thelr pressnce
respoctivaly and out of that memorandum enly certein smount
feerecovered as mfer=d in panchansma marked at Exh.77 and
73 respectively, lasmed advocat= has peinted our that
depositions of said witnesses also cannot be relizd tpon in view
of their admilssion In cross-exsmiston. On plain perusal of
thelr crossesxamination Wwitness Udnyveer Singh  has

Tl I8
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categorically admiried before that whien he went to police :
station there were no tlks betwisn himself and accised person
ond he was not aven able to ldentify aceused Swaml bafbre the
court. He hae furchor sdmiteed thae there (s né reference of the
fact thac he himsalf has gone through the centents wad affer
understanding i, has signed partleulor document Said
admission war marerial in the backdrop of his Initial admission
that he cannot resd and write Marashi Ianguage, entire
panchanams {5 prepared in Marathi langunge sad when there is

ne reference of aforaspid fact thar contents were mphimd to _ J;ETEE
pamicular wimess in vernacular his say thar he hag read the ! =5:: "ﬁ_
conrants of panchanama and has then signed the panchanama ;

can hacdly be bellevad. Purcher, i he had been really o the L
house of Recused no.3 could have been-shle 1o i&mﬁﬁ; accusad ""kf S
before the court, In absence It {s difficulr to say that he has T

really been o the house of sccused. It would not be out of
pince to menton that pandh withesses hoyve also edmited the
fats that whoever was present in the particular Houte whare
recovery has been made, his statement {s nor recorded w
substantiite that recovery was mede from that parcicular bouse
or hiouse owner so thers is not documen: seived ar the instance
of sald person to show that he or she himzelf or hersslf was
owner of the particulsr house. In sbsoece of said fact and
decumentation deposition of witnesses are not sufficient to
inspire the confidencs.
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13] S0 is the case of Harish Shetty who has claim that
eraln amount I= recoversd at the instance of accused no.4 as
Per Wis memorondum, During - cross-exeminetion he has
“ategorically admited thar &1 doctimentation were in Marathi
language and he did ot mmad it as he did not understand
Marathi language. He has also admited that he is unahle o
state any identification mark of the notes 1o identify it before
the court. Therefore, again at the cost repettion it cannor he
s&id that he hud been really to the housa of accused person and
then 25 carmin notes wers seized in hig presence and same
ne=s are produced before the oy Excape said two witnesses
the mazerial wimesses did not supporr the prosecutien and
therefore, invalvemant of scousad no.3 and 4 as referred by the

.:l.// ' sad panch witnesses also becomes doubtful. Lesrnad DGP has
e T 4 argued that accused were requtired to explein a5 to how cash

was recovered at thair instance. However, for sald purpose Sst
oF all, prosecution was requirsd to estalilish that accused were
really Involved in the cime and then Were required to prove
that sald noms were recoversd np the instence or Fom
possession of aceused. As referved 1o above, most of recavery
are referred only in the depasition of iovestigating officers or
officars helping investigating officers withous examination of
any independent panch witness on thur point, Even if afuresaid
bve panch witnesses have supported the case, finding referred
to above their deponitlon also ean hardly be believed on the
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backdrop: of the depositions of comploinusit, Hence, having
regards to these fnews oven recovery or thely Instatice casnot
said to be properly established,

s Though, police personals secused fo,l, 2 #nd &
were-alie charged undersection 170 of 1PC ngaln 2t the cost of
repetition, 1 would like to add thar most of the act alleged to
prove the offenee undarsecrion 170 of IPC were depstiding on
cdeppsition of materizl wimess e, complatnant. However, as
the complainant himself did not supporr the prosecusion, it i
difficult to accept that said police personals have ncred as
alleged by the prosecution m cemmit an offence nnder gaction
170 of IBC. in view of these facts it is difficult to say thut
whatever evidence is brought before the cour i consistent
relishle or inspire confidence that acoiged themselves have
indulged in et of desolty and emount marched in the dacoity
was recovered ar chefr instance. Henes, | o nol hesitate 10
record my findings against point no.l to 4 in negative,

15 Before parting with the findings, 1 wou'd 1k 1o add
that application Exh.3 was kept pending by this court wharein
compleinent has demanded amount of Rs.85 lakhs allegedly
recovered by the police. However, in my opinlon as it is the
cash Emount, proper inguiry ls required before heading over

the cash o the apollcant therain, Having regards to these facs.
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: te my mind Instesd of allowing that applicatlon ar once by
I' exarcising powere under Sub-section % of Section 432 of CrP.C
said cash is reglire to be placed [n custody of Chiel Judicial
Magistrate, Thane with direction to him to meke-proper inquiry
#5 contempleted under section 454 to 457 of CriP.C, and then
deliver the proparty to owner of the said proparty by exercising
necessary powers under seid sestiong. Faving regards o the
said feces, tha order.

QRDER

1] Accused Penks] Raghunsth- Khainar, Nileshkumar
Suresh Sedanshiv, Balmj Mariandey Swami, Janardan
Mansing Raje, Lexman Markandey Swami, Namugj
Markandsy Swami, Ahmad Altal Abdul Raul Sayyad,

L Mohammad Afspr Hsansaheb Jameder and Chintamani

@ Raju Janardhan Koll are acquitted from the offences

punishable under gectipns 395 read with 367, 170,

120-B and 506 of Indian Penal Code.

2] Ball bonds of acoused shall stand cancelied.

3]  Muddeitis] property ie. mobile phones be r=mumed 0
regpactive accused on proper identification.

4] Muddemal property i.¢. cagh of Rs.86 lakhs be placed in
possession of Chief Judicial Magistrate, Tharne with

ISw g
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direction © him to make proper inquiry about its
cwnership under sections 454 10 457 of CrP.C, and and
then deliver the property to owner of the said propery
by exercising necessary powers under said sections.

Accused mre directed to executz P.R. and 58, of
Rn. 10,0007« each with o solvent surety in like amount
uncer-amended provisions of Section 437-A of Code of
Criminal Bracedure and the bond so executed shall
rermaln in [orce for period of six months from the drte
af ity exacutlon.
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T Histatma Rajguns Chowk,
| Mantralovi Mumbsi<00032
f Datg: 19.01.2031
in, l
Vo M. Mundhe. |
Addl. Publie Mosecuton
OMiccal DGR, .

Dissrict Court. Thape premises,
fing I'Tooe, Opp. Collector Office,
Tembi Naka, Disl. - Thane.

1
Sub. Appeal propasal for challenging the Omdar dated
3113020 passed by the Ld. DI, -2 and Addl. Sescinns
Jutlpe, Thame In Sedifons Case Nio, 2352016 (Smtc of
hMuobrrashts Vie Panks] Kimimar & O

- Refl-: Yo lutser No. VMM! S.C. Na. 225162801720, |
aﬁﬂrﬁmiﬁ 133830
s 39 ) T
s 94)1)2) .
Siel®lodam, s

|
With reference 10 vour letier on the subject toted obiwe: | am directed
infatta }nnr:.lhni. g Lo frhaa s it consitheT mt:‘u‘ﬁrmem@,ﬁ

SpRetfevision 15 HaW b High Coun M. e copies of e Judgmeat
Order. police popers and other case paper by the aloressald maner gro renimed

nerewith. _
Yours fidillly
-\
e
{Sathin Kawmre)
Enzl. —As abave Suprriniendent (Legal)
G.C o el R i 3 e

| The Distrier Mantstrate, Collicior e, Court Naka. Thune (Wiest 3. -
2 'I;Iu: Doty Ecﬂﬂh?-ﬂﬂwj. Hame Department, Manioluya Mumbai,
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ftw;-:h r‘:;g_. I:din:l?rznﬂ"lr:n. Teenhli Naka Thane, Disl - Thane.
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fwor, 1, Tow Road, Churchgnle, Minnlsi — 20, i

(< 5n. BL, Vashi Police Statian, Vashi, Sector 3, Vishi Near MGM Houpinal, Near S5G7
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