TRIBUNAL, MUMBAI BENCH
ORIGINAL APPLICATION NO. OF 2024
BETWEEN
SHRIL NILESHKUMAR SURESH SANDANSHIV

APPLICANT
VIS,

STATE OF MAHARASHTRA AND OTHERS
RESPONDENTS

1)  DETAILS OF THE APPLICATION:
PARTICULARS OF THE APPLICANT
Shri. Nileshkumar Suresh Sandanshiv
Age — 36 yeams, Gagangin Inclive
Warking as — Police Sub Inspector,
Residing a1 - A2/101, Khadakpada,
Kalyani W), THane
Maob No —9082434905

Emuil — sandashivnilesh7@egmail.com




Address for service of notice

Same as above
APPLICANT

2)  PARTICULARS OF THE RESPONDENTS
1)  State of Maharashtia
Through Additional Chief Secretary,
Home Department, Mantralayva,
Mumbai - 400032,
2} The Police Commissioner
Mumbai Police Commissionerute
New Administrative Building
Dr.0.N.Road,
Mumbai-400 001,
Address for service of notice

Same as ubhove
RESPONDENTS

3} PARTICULARS OF THE ORDER AGAINST
WHICH THE APPLICATION IS MADE :

DATE 7 2206/ 2022 amd 18/0872023
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ORDER NO. :
SUBJECT IN BRIEF : PUNISHMENT - STOPPAGE OF

INCREMENT AND SUSPENSION PERIOD

The Applicant is aggrieved by the removed from
service by the Respondent No2 by order dated 22/06/2022
and in appesl punishment modified as stoppuge of increment
for three years withowt affecting of further increments by the
Respondent No.l by the ofder dated 18/0R/2023 informed

by letter duted 21/08/2023.

4)  JURISDICTION OF THE TRIBUNAL

The Applicant declares that the subject matter of the
order against which he wants the redressal is within the
junadiction of the Tribunal,

5) LIMITATION :

The Applicant further declares that the application |s

within the limitation period prescribed in section 21 of the

Administrative Tribunal Act. 1985,




6) FACTS OF THE CASE :

6.1. The Applicant is State Government employee and
working us Police Sub- Inspector in Commissioner of Police
Mumbai, Home Department. Date of Birth of applicant is
12/06/1987. Applicant joined as Police Sub-Inspector on

011012012, The applicant is of 8C categary.

6.2. The Applicant submits that Respondent No.2 by order
dated 22/06/2022 “removed from service™. And in appeal the
Respondent No.l modified the punishmem as “stoppage of
increment for three years without affecting of further
increments” by the order dated |8/08:2023 informed by
letter daved 21/M8/2023.

Caopies of the impugned order dated 22/06/2022 and
dated [18/0B2023 informed by letter dated 21/082023 by
which applicint wias rermoved from service and modified the
punishment a5 stoppage of increments are  collectively

annexed and marked gs Annexure-Al.
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6.3.  The Applicant submits that, an offence was registered
against the Applicant and 02 other by the Commissioner of
Police, Mumbai u/s 395,363,170,506 of IPC under CR No.
584/2015 ot Washi Police Station, Mumbai on 19/1272015.
The Applicant snd other 02 policemen were arrésted on
23/12/2015 and suspended by order dated 31/1272015 from
23/12/2015.

The Apphicart  turther sy and  submit  that,
Departmental Enguiry was imitiated sgainst the applicant nd
other 02 by the Respondent No.2 by order dated 05/07/2016
and by order dated [6/1222016 wherein it is clearly
mentioned that, except the criminal charges the DE should

conducted.
Thereafter the applicant and other 02 were re-instated
in service subject to Hon'ble Count’s decision by order dated

15M7F2017.

Copies of the order dated 05/07/2016 ond doted

1641272016 by which Depanmental Enquiry was iniliated




excluding eriminal charges agninst the applicant and other

orders are collectively annexed and marked as Annexure-A2.

6.4. The Applicants submits that.the Respondent No.2 had
taken review of under suspend Police officer and men on
|4/07/2017 and the applicant was released from suspension
and reinstated in service on 18/072017 and posted =t
Mantralaya Security Department, Mumbai. Applicant’s name

nt Sr.No. 23 of the hist,

It i1s pertinent to note that, the applicant was under

susperision from 23/ L2/2015 to 17/07/2017,

Copy of the order dated -2017 and s
accompaniments are collectively annexed and marked as

Annexure-Al,

6.5. The Applicant submits that, an offéence was registered
agninst the Applicant and other (2 policemen by the
Commissioner of Police. Mumbai ws 395.363.170,506 of [PC

under OUR No. 84770135 8¢ Woehi Police Station, Mumbal an




191272015, In the said case charge sheet was filed against
the applicants and ather civil persons, The Hon'ble Court of
D.J. and Additional Sessions Judge Thane in Sessions Case
No.225/2016(State of Maharashtra V/s Pankaj Khairnar and
Others) decided the case anid delivered the judament on

31/01/2020 and the order is as under:

Para-14) Though, police personal accused no. 1,2 and
4 were also charged wnder section 170 of IPC again at

the cout of repetition, 1 would like o add that mast of

the act alleged ra prove the offence wmider sectian §70)
of IPC were depending on deposition of matervial
witness Le. complainant. However, as the complainant

himyelf did mot support the prosecution, it is difficult to

aceepr that soid police personals have acted as plleged
by the prosecution o commit an gffence under section

[P0 af IPC.  In view of these facty it i rffmmn’.* to say




that whatever evidence ix brought before the court iy
ceamsistent, reliable o inspire confidence that accused
themselves have indulged In act of dacoity and amount
sngtched in the dacoity way recavered at their instance
- Henmee | da not hesitane 10 record my findings

againsi poime no. 1 1o 4 in negative

ORDER

1) Accused Pankaf Roghunath Khairiar Nileshkimay
Stresh  Sadunshiv, Bairg Markandey  Siwami
Janardan  Mansing  Rafe,  Laxuan Markandey
Swami, Kamraj Markandsy  Swami Ahmad Altaf
Abaul Ronf Savvad, Mohammad Afvar Hyansahieh
Jamedar and Chintanani wRaj Janardhan Koli
are avquitted from the offences punishable under

Sections 395 read with 397 170.120-8 and 505 af

fediarr Peniaf Conle
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4) Accused are directed to execute PR, and §8. of
Rs 10,000/~ each with a solvent murety in like
dameunt under amended provisiens af Seation 437-A
of codé wf Criminal Procedure amd the bond so
exeewted shall remain in force for period of six

months from the date of ity execution,

The Applicant and other 02 were acquitted.

Copy of Judgment and order doted 31/01/2020 of the
Hon'ble Cowt of D.J. and Additional Sessions Judge Thane

is annexed und marked as Annexure A4.

6.6, The Applicant submits that, the Government of
Mahamshtra, Law and Judiciary Department informed to
Additional Public Prosecutwr District Court, Thane by letier
dated 19/01/2021 wherein it Is mentioned that, “I am directed

to inform you that the Government does not consider this 10
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be a fit case for filing an appeal/revision in the Hon'ble High
Court, Mumbai. Certified copies of the Judament und Order,
police puapers and other case paper in the aforesaid niter are
retumed herewith.

It is pertinent to note that the Law and Judiciary
Department of Govérnment of Moharashtra has clearly givén
the opinion that the Government does not consider this to be
a fit case for filing an appealirevision in the Hon'ble High

Court, Mitmbai.

Copy of opinion daed 19/0172021 of Laws and

Juddiciury is annexed and marked us Annexure AS,

6.7. The applicant submits that, the Respondent No.2 had
appointed Assiwtant Police Commissioner, Devnnr Division,
Mumbai a8 Departmental Enguiry Officer by order duted

040672021,

The following ane the charges levelled against the

Apphvant and: other 2 policermen on the pround that ot the
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relevant time he was working as Police Sub-Inspector,
Trombay Police Station,
Charge-1: The applicant/delinguent while on dutv at BARC

Out-Post on 19/12201 5, left duty place without permission.

Charge-2: The applicant/delinguent while on duty a1t BARC
Out-Post on 1912722015, left duty place withour permission

and not informed to seniors or to Police Station.

Charge-3: The applicant/delinguent while on duty ot BARC
left duty place in Uniform without entering in Police Station

Dairy and after return the entry not made.

Charge-4: The upplicant/delinguent used service/government
weapan apart from the Government work.

Charge-5: The applicant/delinquent forced the complainant
as thev from Crime Branch and forcefully gets dowr from
Canarn Pito Travels,

Charge-6: P51 Sandunshiv was on Weekly ofT on 19122015

and commits crime und seen ot crime site.
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Charge-7: Police Nail/12696 Raje was on Weekly off on

19/12/2015 and commits crime &nd seen al crime site.

Charge-8: The applicant, PSI Sandanshiv and Police
Nuil/12606 Raje. commits erime on 197122015 for their
benefits.

Furthormare as menttaned above chareed no. 2 amd 3
in DE dared 03062021 where newly udided becouse of
statement from witnesses Bharat Shankar Patll and Nilesh.
Whereas Charge no 4 1o § are not proved according to D.E.
Report of Shei MM Mujawar and in report af D.E Répoyt of

Shri, Pramod Sahil Charge np 4 10 8 are proved,

Above mentioned faer shew contrary report of hoth officers
and henee it shows whole D.E way vitiated

It is pertinent to note that the oll the charges are same
ns in Criminal Offence and applicant is acquitted from the

offence on 31/01 2020,
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Copy of order letter dated 04/06:2021 alongwith charge
sheet by which Respondent No.2 had appointed DE officer

are eollectively annexed und marked as Annexure-AS,

6.8. The Applicamt submits that, the Additional
Commissioner of Police, Eastern Region Division Mumbai
submitted Departmental  Enquiry report 1w the  Joint
Commissioner’ of Police, Le Respondent No2 by |étter
21122021 ond recommended for action against the
applicant and other.

Copy of letter dated 29/127202]1 and enquiry report
dated 091172021 are collectively snnexed and marked as

Annexure A7,

6.9, The Applicant submit that, the Commissioner of Police,
Mumbai issued Show Cause Notice dated 22/02/2022 1o the
Applicants wherein it is mentioned that why the applicants

should not be removed from service. The Applicants
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wbmitted reply to the show cause notice by letter dated

23/03/2022.

The applicants submit that, the Commissioner of
Police, Mumbai by the final order dated 22/06/2022, the
npplicants by the comman brder were removed from service.
In this order it is mentioned that, if the decision of the
Commissioner of Police, Mumbai is not sccepishle to the
Applicants than they should prefer an' appeal to the

Respondent No, | within 60 days.

Copy of Show Cause Notice dated 22062022 is

annexed and murked as Annexure AS.

G.10. The Applicamt submits that Respondent No.2 by order
dated 2270672022 “removed from service”. And in appeal the
Respondent No.l modified the punishment as “stoppage of
increment for three vears without affecting of further
incréments”™ by the order divded 1RO8Z023 and informed by

letter dated 21/08/.2025.
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Copies of the impugned order dated 22/06/2022 and
duted |8/08/2023 and informed by letter dated 21/08/2023 by
which applicant was femovied from service and modified the
punishmeni as stoppage of increments are collectively
annexed alongwith this Original Application and marked as
Annexurs-Al,

6.11. The Applicant submitted appeal application to the
Respondent No.1 on 02/08/2022 wherein it is mentionsd that-

- The given punishment is unjust to the applicams,

a5 total three times Departmental Enquiry initiated and

conducted by the Commissioner of Police, Mumbai.

- The Department Enquiry has been' conducted

thraugh the Reporting officer.

The Additional Commissioner of Police, Eastem
Regional Division Mumbai recommended to take strict
action agamst the applicams while forwarding of

Enquiry report 1o Commissioner of Police. Mumbal |
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and tecordingly Commissioner of Police, Mumbai hadl

given punishment prejudicially  which is illegal,

- No action tken on  eurlier two  time

Departmental Enguiry.

- The Hon’ble Court hos acquitted them from all
the charges, the charges in Departmental Enquiry are
same /bused on the Criminal charges , applicants are
acquitted  thereafter again on the same charges 3%
times Departmental Enquiry initisted tnd conducted
through the ACP and removed from service, which is

ngainst the Taw.

. The Departmental Enguiry not compieted as per
fules the Applicants were nol given reasonable

opportunity to defend.

- The applicants praved 1o cancel the punishment
order and re-mstate them in service and also to treat

the suspension périod ind out of service period ns-duty
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period for all purposes snd order to fix pay as per 7
pity commission and sanction arrears from January

200 6 ind release all the increments which are withheld.

Copy of appeal application dated 02/082022 s

annexed and marked as Aanexure A9,

6.12. The Applicant submits that Respondent No,| in appeal
the modified the punishment as “stoppage of increment for

three years without affecting of further increments™ by the

order dated 1R/O8/2023 and informed Dby letter dated

21/08/2023,

Copy of the impugned order dated 18/0872023
informed by leer dated 21/082023 by which punishment
modified the punishment as stoppage of increments is
annexed alongwith this Original Application and morked as
Annexiire-Al.

The Applicant submits that spplication was made under Right

to Information by Mp. Nileshkumar Sandanshiv o collect
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details related to noting's of departmental enguiry  on
19/03/2024. The informution under RT1 discloses that the
eniquiry is commitied by one officer & punishment is based
on the report submitted by another officer. Thus enquiry is
vitiated. Furthermore letter was communicated 27/03/2024
alang with detiils of noting's issued in Departmental Enguiry
all are colfectively annexed and marked as Annexure Al7,

6.13. The Applicant is -aggrieved by the removed from
service by the Respondent No.2 by order dated 22/06/2022
and in appeal punishment modified as stoppage of increment
for three vears without affecting of further increments by the
Respondent Nool by the order dated 1R/0B2023 informed
by letrer dated 21/08/2023 The Applicant is approaching this
Hon'ble Tribunal on the following smiongst other grounids

which are taken without prejudice to one another ~

6.13.1. The only charge leveled against the Applicant is

baseless.
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6.13.2. The charge on Applicant is based on the Criminul
Offence registered against applicant and charge sheet is a
violation of natural justice/prineiple.

6.13.3. The impugned orders are illegal and had in law
on the ground that the applicant was scquitted from all the
charges by the Hon'ble Court. It is unfair and unjust 1o the
Applican to initiate DE and nlso punish the applicant for the
same charges,

6.134. The applicant 5 punished for same charges of
Criminal and therefore the enguiry and the impugned orders
are perverse, illegal and bad in Jaw.,

6.13.5, There is no finding of the enquiry officer on the
charge levelled agiinst the applicant.

6.13.6, The charge levelled against the applicant is
totally vague and on that ground the punishmyent order is

liable to be ser aside.

6.13.7. According to the applicant, under the above-

mentioned circumstances, there 15 double jeopardy, which is
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against the law, This is especially trite in the event that the
initinl punishment decision is not restinded and a second and
third ‘enquiry is conducted sgainst the applicant even alier
acquittal from Hon"ble Sessions Court, Thane. Only aller the
second inquiry was carried out, concluded, and punishment
was meted out wis this first order of punishment tescinded.
That the terms of Article 20(2) of the Indian Constitution are
tully applicable in this situation. Therefore the entire enguiry
consequentially the punishment meted out 1o the applicant is
towlly illegal and bad in Jaw.

6.13.8 Thm the criminal ense and the departmental
proceedings in this instance are predicated an the ssme or
comparable facts, and the charges in the criminal court and
the departmental enguiry against the applicant are the same. It
is. wccurale to sav that both the criminal cuase and the
departmental  proceedings  involve serious charges: The
¢lements listed in the charpe sheer snd the evidence und

material gathered against the applicunt throughowt the course
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of the inquiry and investigation constitute the basis of the
case brought against him. The Criminal Court cleared him of
all accusations, but the Department issued an order stopping
increments for three vears based on the same charges and the
evidence, Nevertheless, since the applicant wis exonerated by
the Criminal Court, there was no justification or basis for
conducting the departmental enquiry. The circumstanees ond
evidence in the départment snd the eriminal processes were
identical and did not differ in the slightest.
6.13.9. Thm the enguiry was vitioted on the ground that
the person taking the evidence was not the one making the
decision and finding the applicant guilty of the allegation
brought against him, the deparinwental proceeding did not
[ollow the principles of natural justice.

Grave injustice and prejudice has been coused 1o the

Applicant.

Henve this petition.
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7y DETAILS OF THE REMEDIES EXHAUSTED:
The Applicant says thut there is no stolutory remedy

avdilable 1o the Applicant, under the Service Rules

Therefore, except this  application, there s no  other

alternutive and efficacious remedy available o the Applicant

herein.

8) MATTER NOT PREVIOUSLY FILED OR

PENDING WITH ANY OTHER COURT:

The Applicant further declares that he has net
previously filed uny application regarding the maner except
those which are mentioned in this original spplication in
respect of this application been made before any Court of faw
or any other authority or any bench of Tribupal.

9}  RELIEF SOUGHT:

In view of the facts mentioned in parsgraph (6) above

Applicant proy for the following relief:
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a)  That this Hon"ble Tribunal be pleased quash and

set aside the punishment of removed from service by the

Respondent No.2 by order dated 22/06/2022 and in appeal

punishment modified as stoppage of increment for three

vears without affecting of further increments by the

Respondent Nonl by the order dated 18/08/2023 jnformed
by letter dated 21/08/2023 and the entire suspension

period be treated on period spént on duty and grant all the

cansequential service benefits wo the Applicant,

10)

by  That the cost of the application be
nwarded in fuvolr of the Applicant.

¢} That such orders as  justice  and
corvenience may demund from time to time be passed
in favour of the Applicant.

INTERIM RELIEF IF ANY PRAYED FOR:

a) That this Hon'ble Tribunal be pleased w stny the effect

and operation of punishment order dated 18/08/2013
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infonmed by letier dated 21/08/2023 by the Respondent

No. | till the fina! decision of this Hon'ble Tribunal.

b) Thet pending the admission of this matter the Hon'hle

Tribunal be pleased 1o issue ad-interim order in terms

of prayver 10{a) and (b},

11) PARTICULARS OF THE POSTAL ORDER :

1) Number of the Postal Order

2)  Amount of the Postal Order

3)  Name of the Post Office

4)  Date of the Postal Order.
12) LIST OF ENCLOSURES

INDEX ABOVE.,

Rs: 30/-

AS PER

(ADVOCATE FOR THE APPLICANT)
(PUNAM MAHAJAN)

PUNE
DATED : 22|86 [2024,




VERIFICATION
I, Shri. Nileshkumar Suresh Sandanshiv, Age — 36 vears.

working as Police Sub Inspector, residing @ Gogangiri Inclive,
AZ101, Khndnkpada, Kalyan{ W), Thane. Applicant as siated in the
title of the Original application, do hersby verify that the coritents of
paragraph nos, 1 to 6, of the original spplication are trug © my
personal knowledge and that the contents of parugraph nos. 7. 10,
11, 12 being grounds apd prayers wie believed to be true on legal

atvice and that | have not suppressed any malerial facts,

ﬁ%ﬂﬂuﬂw}

SIGNATURE OF THE APPLICANT

(ADVOCATEFOR THE APPLICANT)
(PUNAM MATAJAN)
PLUNE
DATE  :22/06/2024 BEFORE ME
\ Gt~
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1} Foncef Reghurmath Kholmar.
Age I3 yeam,
Hige Pamlaxrman Soary,
Lasioy pia 28, Vazhl, Mavd MumbGal

2} Nimhirees Streth Senfanshiv.
k. AgE; &9 yonm, B
'\“_ Rone, Gagmngid tnblive, AZATON,
Vadakrads, Byen, Thise

) Balrsf Mackender Swaml
AZe 1Bl yean,
Hrue. O Sacung, & line, Hoom na 36
Chim Crerp, Tromboy, Mumsal

43 Jasardan Me=ing Baje.
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Lodhe, Damikival, Thana
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Accind Pankitl Raghinath Khalrnar, Nileshkumar
Surash Sendanzhly, Balra] Markandey Swaml, Janardsn
Manging Raje, Laxman Maotkandey Swaml, Kamrgj Matkandsy
Swaml, Ahmad Alraf Abdul Rauf Sayyad, Mohammad Afsar .
Hsarizgheb Jamedor and Chintamanl @ Raju Janardhan Xoll
wera ficing trigl undar sactions 395 read with 397, 170, 120-B
and 506 of indisn Penal Code on _faﬂnwing-ﬂuu i
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1] That all the above named secuxsd on 19/12.20132

at about 03,15 hrs. next to Vashi Tall nala, resr Bridge, Vashl,

Navi Mumbai within the jurisdiction of Vashl Polics statlon
have committed dacolty by taking away cash of Rs. 1 crores of
camplsinan: Mohd, Salim Abdul Kudir Badshiah Kajiya which
he was possessing and while committing dacolty accuséd Have
assaulted complainant by deadly weapon viz. revolver, As pet
allegations some of ebove named accused af aforesaid tithe and
Place, date pratended to hold office of police asa public gervane
and I such assumed character did or attempred 1o do under
colour of such nffice 5 & police has committed scr. it iz alen
alleged that accused agreed to do Megal act by assaulting
complainant Mohd, Salfm Abdul ¥adlr Badshah Knjiya, did an
act In pursuance of sald agresment and 3t same time while
hes also committed crfininagl mtmidarion by threatening
complainant with dire comsequances  Hence, on complainr pf
complainant sn offence punishahle vnder aforesaid secrions

\\ came o be registernd against asouwsed. OR completion of
investigation, they wara charge-sheeted,
2) I myself huve framed charge below Exh.21 and

contents of said charge were read over and explained m
accused perions In vemaculer, Accused pleaded not guilty and
claim to be tried. Defence of accused no. 1, 2 und 4 was they
are feisely implicated in the matter as they have refused to

3m 15
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continue with the work arising by supatior officer. Accused
ne.3, 5 and 6 have miten defence thar they are Srothers of cach
other and when eachi of them hesve come o know sbour the
arrest of ethes had been 1o police station to make inguiry &s to
Wiy other brother f2 amestad, he himself was slso implicated in
the mamer, Cther accused has taken defence of false

implication a2« well,

33 On the basis of aforesaid defences of the 2ecused &3 ‘
they hove pleaded not guilty, prosesution was then procsadaod jﬁ

to examine complifiant Mohd. Salim Abdul Kedie Badshah Vi

Kafiya, then panch wimasses Nitsh Sutar, Panneer Shetty, (

Udayvesr Singh, Rajlumer Shukls, independent witriass i

Kamlesh Joshi, Police officars Chandrehar Gorve, Swapnil \ =‘u_H
Hjapwas, Vanutles More, Marusi Yamger, driver Kemisk Anand TS

panch witnass Hagigh Shstty, Invesdgsting offices Anil Shinde,
Alir Gondhii ete. ay witess Nos. 1 1 14 respectively and then
as pur the spplication of defence xh,141 under section 291(2)
‘of CoP.C. erosgexamilnntion of officer conducting identificarion
parace was recarded. Thes stauement of acciised were recordad
a8 per their say under seetion 318 of Gr/P.C. whersin accused
hnve reteartired thaly smangd and defenice as above.

4] After hoving heard rival advocaies as length,
Rllowing points aross for my consideradon and 1 recond my
findings ngainst each of them for the reazons noted below ;-

4118
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anb Mohd, Balfm Abdu] edir Bsdghad Tajfya, O

some cts in o parancs of e @l agressent to pusult
purtlehalite with Iife Emprizonment or & eriminod csanplzagy

othet than & erimingl consplisay o oommit an offercs and
Werety cormnined zn offenss punishable w/is 138 of Indies

Tomai Code?
4. Due guiecesion shat arvmed on aforssald dnie, dme  NEEEUE
vand pROEH, sximingl Intimidatan, by threzmming
bmperi Mghd Sgllin Abdul Kndly Bedsdink Wit wnd
l _ Ed::mh? memmited an affense punlbalile w355 al Lniien
L | Beal Codad? e -
| A& Wt older? hccuzed”
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| er fnal onder
L," :
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5] All these polnts ars interlinked with each orherand

are considerad at once. Prosecution hes slleged that accused
persons {nitially have made 4 conspiracy to commit an &<t of

S0 16
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ducelry and also sccused nos. 1, 2 and 4 being potice personals,
publle servants nttampted to do under the ealour of thelr office
as police and lips then finally implicated their ace of ciminal
conspiracy in an aet of dacolty by snatching the emount of 1
crorres 15, from complainant Mohd, Salim Abdul Kadir Badshah
Kajiya whils he was travelling from Nmvl Mutibi to Mangalore
in 2 private transport vehicle nenr Vashi woll naka, According to
allegation of prosecution, accused persons in furtherance of
their conspiracy has committed diferens sot as conspired in the
conspiracy and has also indulged in committing edminal

f!‘t

P
intimidation by threatening complainant. Hence, prosecution e
wis requited 1o prove all these allegatinne Dy consistent and ]’g :

reliuble evidence which ingpire confidence of the fact thar
accused have commited sffence beyond ressonnbie doybt,

6] After the depositions of aforesaid 14 wimessss
when upportunity was granted to fival advocates to make thir
submissions on mer: of the matier, lsamed DGP hes
vehemently argusd that prosecution case i estublighed es
accused parsons were found in possaesion® of part of cash
gmount snatched from the complainant either in their own
possesgion or at thelr instance from the possession of family
member. Avcording to leamed DGP onoe prosecution’ has
exablished recovery ap the instance of accused, necused
themszlves were required to put forth proper explanation gs to

B 16
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how muddemal cash was found In their possession bur in
particuiar matter none of the accused had put forth proper
sxplanation abour gossession of muddemal. Hence, according
to hie submlssions, unexplalned fact has to be accapted against
accused and is sufficdent to form basis of conviction. He has
therefore, requested to convier accused as per provitions of law,

7] Per cantry, lenrmed sdvdcate Mr, Dhananjay Patll
has velemantly argued that though very serius allagations are
made againgt his clents, prosecution was not able to prove any
oF sald allegation as panch wittesses examinad tursad hostlle |
and complainant also was not able to identify any of the person
a5 &n accused, According to his submissions even iF rwo panch I
witnessss have supporied prosscution they have admitted thae
while preparing panchanama wimesses were efther oshed to
stay away from the spot oF Was not aware sbout the language ‘
in 'which punchinemas were prepared. Thus, thougl they have
k deposed mgrinst the sccused, said fact in [tself is sufficlent o

diseard it, He has then pointed out that officer making sefzure

hins feiled to note numbeér of currency notes or atlesst its derjes

to demonstrate that whatever produced before the court Is

same cash which was selzed dt fnsmnce of the secuzed. In

sbstiece of any such fact in panchenama, It is difficult to accept

thit property was seized at the Instance of sceused and same

property is produced before the comt foridentification,

T dlh
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a] Heé has thon pointsd out thar though one wimess

has claim to have idetitified aceused in identificarion parads,

identification parade [iself looses its evideatial valuz as oll five

accused were put for [dentifiestion st onece which itself is

against the directons issusd by Honbie High of Judicemre st

Bombay about the way In which identification pazade is 1o ha

held, Hénce, according to him seid identification parade has o

be discarded. He has then submitted that though allezadons

are made of having recoversd certaln smount fram the house of
brother of accused, there is ni document on record o show

this sald’ room was really belongs m nny relavive of e

pecuged, He has camsgarically pointed our ndmission of witness

during cross-esamination that najthier tha eutement ls cecordad

of the person In the holse nor any documen: was collacred o

shijw that room was owned by selstive of accused. Accarding to

him seid recovery also s not sufficient o connsct the scoused

with the crime. He hes therefore requefted court to gequit
accused from all charges. Leamed defence ndvocate of other
atcused have adopted arpuments gdvanced by advbeate Shri.
Dhensnjay Padl and have also add thas their clienss sre
implicated in the matrer faleely and request the court to segilt
them as well

al On the backdrop of the s4id arguments, court has to
contidar mnd serutinize the svidence brought before the court

8 lE
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ta see whether sald depositions are sufficiadt o prove the gullr
of the accused beyond ressonable doubt. In the instent case
wihien the allegations of conspiracy is made, prosecution wan
requited to prove thot there was meeting of minds prior to date
on which alleged offence has been commicted so thar-accused
weee able té Involve it In criminal congpiracy to commit &ny
Miegal act ar dny illegel act with illegnl means. Ir was also
ineimbent on the prosecution to prove that in accordance with
gaid conspiracy, accussd hes committsd particular act i
pursuEngce. of said conspivacy and has acrually committed the
dacoity of 1 crores, Frosecution has arempRo (0 prove all the
said allegarion chrough eforesald 34 witnesses. Out of =aid
witnesses matesial witnesses were the complainant hims=ll as
he himself has alleged undergone the process and has suffered
by act of the accused. Fie himaelf has seen most of the accused
as alleged by the prosecution therefore, His deposition was of
marerial Imporiance su fap =5 proof of dasoity.

10] Howsver, on perusal of his deposition It is apparent
that though he has stated that on eventful date, tme and place
while he was travelling in a bus from Mainy Park, Chembur to
¥amamka one person has boardsd the bus near Vashi toll naks
followed by another persan, plek up his bag, took It to: a leep
standing near the bus and he was asked o9 occupy middle sea
There were total five persons in sald Scorpio jeep in which he

w15
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was abductod was then ralien 1 varisis placed till evening and
Inte evening ite was thrown our of tis Jeep on some unluown
place all alone, Thevefore, he went o Upan pollce stetion,
lodged complaine which was then sransferred te Vashi police
scatien.  Except sald foct he did not misrmte anything ageinst
seedtsd nor ias made eny whisper that aceused fcing trial
were elther baardod tha bus or weie occupying the feep with
i In whicl) he was make (o travel for sulficlent time. Thus,
a8 the sald mazerizl wimess himsalf did not g amy specific

ngredlents of any of the act alleged, It s difflewlt to accept thet -
dcoused facing tris) before the coyn were only coneplred {fr@g‘;
commit dacoity znd Sccordingly has indulged in dacoity, J
snatching the smount of Rs.1 crores from the complainant, \ \
¥
11] Lemmed DGP has artempted to convince me that \“\-.

there |2 evidence of the wimesses 1o prove tétovery gt the
inseance of some necused, No doubt, prosscution in an sttarpt
G prove recovery dr the inmance of sccused has examined
aforesaid panch wimesses, However, panch wittesses Nitash
Sutar, Panneer Shety, Ralkumar Shalds have tuemed hostile,
Wherein panch wimessss Harish Shetty and Udayvesr Singh
Have supperted prosecution. They have stated ahout recoveTy
B8 per memerandum made by accused no.3 and sccused no.s
fespectively,  All other recoveries were not at all proved by
recording deposition oF any panch witnesses and police officers

i i
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examined only have stated abotir rocovery of cash e the

Inatance of respective sceused persons during their depositian

before the court, However, us the said fact was very material It

wis 1o be proved by independent witness like panch but in

¢pite of attempts of prosecution ag some panch wilnsss's

presence could not be procured by the prosecution, the court

was constralned to procead for next stage of wial. However,

facts remuin on record that prosecution was not adle to
substantate recovery whith is stared by pelice officers in their

respective depesitions by sibstantive evidence of any panch |
witness, Thus, as the r=covery referred by the police officers |
are not substantisted by indepsndent wimesses, particulary ]
when ths complafnant did not make whisper of accused having

indulged In the act of dacoity cannot ke Beteptad.

12} Na dotbr, partienisr witmesses Harish Shetry and
Udayveer Singh hnve depesed in fowour of prosecution and
hove sobstantated that accused no.3 Balraf Swaml and accused
no.4 Janardan Raje has made memorandum in thelr presence
respectively and out of that memarandum soly cerein amount
is recovered ay referred in panchanema marked at Exh.77 and
73 respectively, learmed mdvocate has polnted out that
depusitions of sald wimesses also cannot be telisd upon In Hew
of thelr admission in cross-examinztion. On plain perusal of
thelr cross-examination witness Udayveer Singh  hss

Hiolk
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categoricelly edmisted before that when he wenr to police ]
station there were no alks between himseif and sccused person
and 2 was not even able o identlfy accused Swaml bafore the
coutt. He hag further admitced thar there {s no reference of the
fact that he himsalf has gone through the contens snd after
understanding [, has signed particulsr document Said
adinissiun was materlal in the beskdrop of his initial admission
that he cannor read snd write Marathi Inngunge, entire
panchaname {c preparad In Marathi language end ‘wihen there =

no (eference of sforaszid fSet that contents were explained w ;t%*
patticilar wimess in vernaculer his say that he has read the - ‘E'-':" "f-.
contedits of panchanems and has then signed the panchanama i i
€in hardly be believed. Further, If hs had been really to the 3 * S
House of acoused no.3 could have besn able to {rlensify accused lﬁ‘: =
before the courti In sbdence it is difficult to say that he hus ey

redlly bean to the house of stcused. Tr would not be out of
pizce 10 menton that pench wimesses have also admined the
fect that whoever was present in thie pardcular hovse whare
recovery has been made, his s@tement is not recordsd w
substentiate thut recovery was made from that particular house
or house owner so thers is not document seived at the Instanse
of said ‘person o shove thet he or she himself or hereelf was
owner. of the particulsr hoise, In absnece of sald facr and
cocumentuticn deposition of witnesses are not sufficians to
inspire the confidencs.

1210 L6
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13} 50 is-the case of Harlsli Sheity who has claim that
cerain amount is recovered at the instance of actised no.s as
per his. memomandum. During crossexamitgtion he has
categoricnlly admitted thae all documentudon were {n Maruthi
language and he did not resd #t as he did not enderstand
Marathl language. He hss also sdmiced thar he is unable to
state any identification mwark of the notes to idendfy it bafors
the court. Therefure, again at the cost repesition it canno: be
said that he had been really to the house of accused person and
then 23 certzin notes were seized in his presence and same
riotes are produced before the court. Except said two witnsssas
the mamrel wimesses did not support the prosecuron and
therefore, involvement of sccused 1o.3 and 4 as referred by the
£aid panch wimesses also becomeas doubifyl, Learned DGP has
argued that secused were required 1o explain  as to how cash
was recovered gt thelr instance, Howaever, for said purpose frst
of-all, prosecution was required to estaliish that secused were
redlly Involved in the crime and then were rsquired 10 prove
thet safd notes were recovered mr the [nstance ar from
possession of accused. As referred to above most of recovery
are referred only in the deposition of Investigating officers or
afficers helping investigating officers withaus examination of
any independent panch witness on that point. Even if aforesaid
Fwo panch witnesses have supported the casg, finding referred
to mbove thair deposldon also can hardly be believed on the
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hackdrop of the depositions of comploinant, Hence, having
regards o these facts even recovery at their instancs connot
sl 1o be properly estnblished.

14] Though, palite personals accused nol, 2 and 4
were aiso charged under section 170 of 1PC agaln at the cost of
repetition, 1'would ke m‘add thnt most of the act alleged to
prove the offence under secdon 170 of IPC were depending on
deposition of material vimess Le, complainant. However, as

=1
the complainant himszif did not sipport the prosecution, it & : ,/;ifﬁ:
difficuls s0 accept thet seid police personmals have aced a3 '{ 4
ailaged by the prosecution to commit an offence under section "._
170 of 19C, In view of fhess facts &t i diffieult to say that Lt B
whatevsr gvidence &= hrought before the court Is consisens, g

melidble or inspire copfidencs that accused themselves have
indulged in act of dacolty and amount snarchad In the dacelty
was recovared atr their ingtance. Hence, 1 do not hesitate w0
record my findings againm peint no.l to 4 in negative,

15] Before parting with the findings, T would ke to add
that application Exh.3 was kept pending by this court wherein
complainant has demanded smount of Re.56 lekhs allegedly
recoversd by the police. However, in my opinion as & is e
gash amoun:, propar inguity is required beforz hénding over
the eash o the applicant thereln, Having regards to these facts
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to my mind instead of ollowing that application at cnce by
exercising powers under Sub-section 4 of Sectlon 452 of Cr.P.C.
said cash Is require to be pleced In custody of Chiel Judicial
Magistegte, Thane with direction to him to tmake proper inguiry
28 contemplated under section 454 to 457 of Cr.P.C, and then
deliver the property to owner of the said property by exerclsing
niecessary powers under sald sections, Having regards o the
said faces; the order.

1) Acctsed Panka Hoghunath: Khairsar, Nilsghikurnst
Suresh Sadanshiv, Balmj Markandey Swami, Janardan
Mansing Raje, Laxman Markandey Swami, Kamrs)
Markaridey Swami, Ahmed Aliaf Abdul Raul Sayyad,

. i Mohammad Afsar Hsansaheb Jamedsar snd Chintemani

@ Raju Janardhan Koli are acquitted from the offences
punishable under sections 395 read with 397, 170,
- ' 120-B and 506 of Indian Penal Code.

2]  Bail bonds of accused shall stand cancalled,

3] Muddema! property i.e. mobile phones be retumed to
respective accused on proper jdentfication.

4] Muddemal propesty i.e. cash of Rs.86 lakiss be placed in
possession of Chiel Judicjal Magistrate, Thane with

15w i6
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directlon to him o make proper ifquiry about its
ownership under sections 454 1o 457 of Gr.R.C. and and
then deliver the property to ownar of the seid propeny
by exercising necessary powers under said sections.

4] Accused pre directed to exegrute P.E. and 5.B. of
R5,10,000/- each with a solvent surety in like amount
under amended provisions of Section 437-A of Code of
Criminal Frocedure and the bond so executed shall
rermain in force for period of six months from the date
of it execution.

Thane
Dape: 31012020
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Nu.;- A- |69 200N Be.
Law and Judician Department,
Madam Cama Road,

| Hutntema Rajpurn Chimk,
: | Mantraloya. #umbmi-00032
i Date: 19.01.2021
L[i% f
YA Mundhe,
Addl. Pybliz Mosecutor, '
Officeol DGR, !

Diseric) Court. Thane g
liod Fioor. Opp. Collgetor Olfice.
Tembi Naka, Dist - Thane.

| .
Sub. < Appesl proposal for challenging the Order  dated
3112020 passed by the Ld. DJ. <2 and Addl, Sessions
Judge, Thase In Sessivns Cose Noo 22302016 (Swase of

@ Maohamshtm ViePanka] Khwirmar & Ors)
—— Rel.-: Your letiir No. VIMM/ S.C. No. 2254162501 120,
S A s dated 2123030, = !
s (99 \
fms 281)12)
SioMadam, -
k|
With referenee t_n_h'mr on' the subject moted sbove: 1 am direoed 1o

infierm vou Lhal. 8

- ECiensriealilies nit consider thix' o be 2 fit cose for filing an
peilifevision inthe HonBIE T Colni. Mubas. Certifics copies of the Judument
mg:: pelice papers and other case paper ln the aforesald ouitter are resyrned
Yours faithfully
ay
: ‘:_-,1.*‘
_ {Sachin Kaiture)
Encl — As shove Superintendent (Lesal)
L. s milormaiion to: S = BT = ATIS '

; The :.‘:!mrm Magistrate, Colleitor ONiee, Courl Naka Thane {West ). '
2 Thr: Deputy E:.-crul-u:y fLaw), Hime Department, Manualove. Mymbal,
3. 11, OMice af thi: Dist, Guvernmeont Flender, District Court. Thine Promises, Hnd
Elm?lr_.h ﬂ;:;; E‘uilm:i} B nﬂ'il.'.'t:. Temhhi Neka, Thune, Dist - Thane,
- e Uiecior nf Pablic Prosecutions, 2 5., Khotan
M. . Tt Rt Pltacince. bt B3 Bhavan. Sadnika No. 8.5h

S Se. UL, Vashi Palfce Sl
¥ o atliem, Vazhi, Secior 3, Vashi Wear MGM | fede MGG
“Hospriat, Navi Mumbai. Thane 4ousud, [CR No. M?;‘j e sk
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