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BEFORE THE MAHARASHTRA STATE ADMINISTRATIVE

TRIBUNAL, MUMBAI BENCH

ORIGINAL APPLICATION NO. OF 2024

BETWEEN

SHRI. ESHWAR NAVNATH KADAM
APPLICANT

VIS,
STATE OF MAHARASHTRA AND OTHERS

RESPONDENTS

SYNOPSIS AND LIST OF DATES

The Applicant is aggrieved by the transfer order dated
14/08/2024 by which the Applicant is transferred from the post of
Talathi, Shelgaon, Tahsil office Karmala to the post of Talathi,
Washimbe Tal: Karmala, District Solapur in violation of guidelines

for the general transfer laid down in G.R. dated 09/04/2018.

01/06/1987 - Date of birth of the Applicant.




27/01/2021 - The Applicant joined the service.

19/07/2024 - Respondent No, 2 published a list of probable
vacant posts for Talathi along with the

seniority list. The Applicant's name was listed

at Sr. No. 52.

09/08/2024 - Respondent No. 2 published a revised seniority
list of Talathi due for transfer, where the

Applicant’s name was listed at Sr. No. 41.

10/08/2024 - Respondent No. 2 published a corrigendum
regarding Talathi who had completed more
than 6 years in the Taluka, indicating that they

would be transferred outside of the Taluka.

14/08/2024 - The Applicant was transferred from the post of
Talathi, Shelgaon (wa), Tahsil Karmala to the

post of Talathi, Washimbe, Taluka Karmala.




Grave injustice and prejudice has been caused to the

Applicant.

Hence this Petition.

PUNE :
DATED : 18/08/2024
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mu: THE MAHARASHTRA STATE ADMINISTRATIVE
18 AUG 202 TRIBUNAL, MUMBAI BENCH
ORIGINAL APPLICATION NO. OF 202
BETWEEN

SHRI. ESHWAR NAVNATH KADAM
APPLICANT
VIS,

STATE OF MAHARASHTRA AND OTHERS
RESPONDENTS

1) DETAILS OF THE APPLICATION :
PARTICULARS OF THE APPLICANT

Shri. Ishwar Navnath Kadam

Age — 37 years,

Working as Talathi Shelgaon(WA),
Office of the Tahsil Office Karmala
Dist, Solapur

Residing at- Post Zare: Tal Karmala
Tal. Solapur 413202

Mob No. - 9881422138

E-mail - ish.kadam | 6(@gmail.com




Address for service of notice
Same as above

APPLICANT

2) PARTICULARS OF THE RESPONDENTS

1) The Divisional Commissioner
Pune Division
Vidhan Bhavan

Pune-411 001,

2) The Collector,
Collector Compound,
First Floor Main Building,
Sidheshwar Peth,
Solapur — 413004

3)  Shri. Rahul Shivsingh. Badakane,
Talathi Hingani, Tahsil- Karmala,
Tal — Madha, Dist - Solapur

4) Shri. Yadav Dattarao Thombre,
Talathi —Karamje, Tahsil Karmala,

Tal — Karmala, Dist - Solapur




5)  Shri. Rameshwar Ankush Chandel,
Talathi Takali, Tahsil Karmala,

Tal — Karmala, Dist - Solapur

Address for service of notice
Same as above
RESPONDENTS

3)  PARTICULARS OF THE ORDER AGAINST WHICH
THE APPLICATION IS MADE :

DATE : 14/08/2024

ORDER NO. :

SUBJECT IN BRIEF : TRANSFER

The Applicant is aggrieved by the transfer order dated 14/08/2024
by which the Applicant is transferred from the post of Talathi,
Shelgaon, Tahsil office Karmala to the post of Talathi, Washimbe
Tal: Karmala, District Solapur in violation of guidelines for the

general transfer laid down in G.R. dated 09/04/2018.

4)  JURISDICTION OF THE TRIBUNAL




The Applicant declares that the subject matter of the order
against which he wants the redressal is within the jurisdiction of

the Tribunal.

5) LIMITATION :

The Applicant further declares that the application is within
the limitation period prescribed in section 21 of the Administrative

Tribunal Act. 1983.

6) FACTS OF THE CASE :

6.1. The Applicant is a State Government employee and is
working as Talathi, Shelgaon, Tahsil office Karmala, District
Solapur. The date of birth of the Applicant is 1/06/1987. The
Applicant belongs to the Open Category, The Applicant joined the

Service on 27/1/2021

6.2. The Applicant says and submits that by the order dated
14/08/2024. the Applicant was transferred from the post of Talathi,

Shelgaon, Tahsil office Karmala to the post of Talathi, Washimbe
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Tal: Karmala, District Solapur, Copy of the impugned transfer

order dated 14/08/2024 is annexed and is marked as Annexure

Al.

6.3. The applicant at present is holding a additional charge of
Sajja Kumbhoj, Tal Karmala, presently nobody isposted in the

place of the applicant as well as Kumbhoj is vacant.

6.4. The Applicant craves the leave of this Hon'ble Tribunal to
refer to the G.R. dated 09/04/2018, as per which the policy
regarding transfer by counseling has been laid down. The General
transfer can be issued only in accordance with the procedure which
has been laid down by the Government. Copy of the G.R. dated

09/04/2018 is annexed and marked Annexure A2.

6.5. The Applicant submits that by the letter dated 19/07/2024
the Respondent No. 2 has published the seniority list of the Talathi
due for transfer wherein the name of the Applicant has been shown

at Sr. No. 115.




Copy of the letter dated 19/07/2024 by which the Respondent No.
2 has published the seniority list of the Talathi due for transfer is

annexed and marked as Annexure A3

6.6. The Respondent No.2 had also published the list of probable
vacant post of Talathi vide letter dated 09/08/2024. Copy of the
letter dated 19/07/2024 by which probable vacant posts list for

transfer was published is annexed and is marked as Annexure A4

6.7. The Applicant has submitted application to the Respondent
No. 2 by letter wherein its mentioned that, as per the direction to
submit the Options and accordingly the Applicant immediately has

submitted the option form giving 09 choice postings as following —

Sr. No. Preference

| Shelgaon Tal. Karmala

2 Umrind, Tal. Karmula

(. |
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3 Karamala gaon, Tal. Karmala

':.-.‘_. 'IH\ *r- M
ﬁ_'h?-t:i-f" - Deokali. Tal. Karmala

5 | Mangi. Tal. Karmala

6 Pande, Tal. Karmala

7 Jerur, Tal, Karmala

8 Karanje, Tal. Karmala

9 Jategaon, Tal. Karmala

10 Washimbe Tal. Karmala

Copy of the option form submitted by the Applicant is annexed

and is marked as Annexure A-5,

6.8. The Applicant submits that without taking into
consideration of the 9 choice postings, the Applicant has been
transferred by the order dated 14/08/2024 as Talathi to Tehsil

Washimbe (10" option)Tal: Karmala, District Solapur.

6.9. It will be pertinent to note at this juncture that the choice

postings of the applicant at serial number 03, 04 and 05 were




given to the officers Junior to the Applicant and the Applicant

\‘ L
.

could have been easily accommodated against any of these vacant ‘Eﬁ

posts considering the seniority of the Applicant as the Applicant's

name is at Sr. No.115 in the seniority list of the officers, who are

due for transfer

6.10. The Applicant submits that Respondent No.2 by orders

dated 14/08/2024 the juniors of the Applicant have been

transferred at the Applicants choice postings whereas the applicant

was transferred to the post of as Talathi to Tehsil Washimbe Tal:

Karmala, District Solapur.

f (Sr. No. 116)

Sr. Name From To Remarks
No.
l. Shri. Rahul | Talathi Talath Applicant’s oplion
Shivsingh. Sr.no 3 is given to
Hingani. Gramin. the iunior:
Badakane - gl
Karmula
Tehsil: Karmala |




2. Shri. Yaday | Talathi Karanje | Talathi Applicant’s option
Dattarao Sr.no 4 is given to
Tehsil: Karmala | Devkali ihe fun
Thombre R
(Sr. No, 119) Tehsil:
Karmala
3, Shri. Talathi , Takali | Talathi, Applicant’s option
Rameshwar Mangi Sr.to § is given to
Tehsil: Karmala
e Tehsil: the junior
Chandel Finsils
(Sr. no. 123)

It is pertinent to note that as mentioned above Respondent no. 3, 4
and 5 are junior to the Applicant and they are posted at the choice
options given by the applicant at Sr. no. 3, 4 and 5 but the
applicant has been transferred and posted as Talathi to Tehsil

Washimbe Tal: Karmala, District Solapur.
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Copies of the transfer orders dated 14/08/2024 of
Respondent no. 3, 4 and 5 are collectively annexed and is marked

as Annexure A6.

6.10. The Applicant submits that the Respondent No.2 had
published a corrigendum for setiling the seniority, dated
10/08/2024 in pursuance of Seniority List published on

09/08/2024.

Copy of the letter dated 10/08/2024 published by the

Respondent No.1 is annexed and is marked as Annexure A7.

6.11. The Applicant submits that this Hon'ble Tribunal had heard
and passed orders for a similarly situated Applicant Shri
Vijaykumar Mane where the applicant was passed up by his

juniors and his choice postings were awarded to them.

Copy of the order passed by this Hon'ble Tribunal in OA No. 733/

2023 dated 08/05/2024 is annexed and is marked as Annexure A8
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The Applicant is aggrieved by the transfer order dated

|

14/08/2024 by which the Applicant is transferred from
Talathi, Shelgaon, Tahsil office Karmala to the post of
Talathi, Tehsil Washimbe Tal: Karmala, District Solapur
which is in blatant violation guidelines for the general
transfer laid down in GR. dated 09/04/2018 and is
approaching this Hon'ble Tribunal on the following
amongst other grounds which are taken without prejudice to

one another —

6.12.1. By the GR dated 09/04/2018 the Government had adopted
policy of transfer by Counseling so that the Government Servant
should get the posting as far as possible as per the preferences and
modalities are given therein. As per the instructions mentioned in
Step 6(I11) the concerned Government Employee are to be given

postings as per their choice based on the seniority. The
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Respondent no. 3, 4 and 5 who are junior to applicant are posted in

place of the Applicants choice postings.

6.12.2. In terms of the GR dated 09/04/2018 options given by the
Applicant ought to have been considered in terms of seniority but
the Applicant’s seniority was ignored. It will also be pertinent to
note that out of the 10 choice postings given by the applicant at
serial number 3, 4 and 3 given by the applicant respectively. Thus

the impugned order is arbitrary, discriminatory and malafide.

6.12.3. The Applicant submits that no reasons are recorded either
by the Civil Services Board or by the transferring authority to
firstly ignore the seniority of the Applicant and not to give the
postings to the Applicant as per the choice posting given by the

Applicant,

6.12.4. The applicant submits that the options given by the

applicant were vacant but none of them were considered by the
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Respondent and on the contrary the applicant is posted to the post

of Talathi, Tehsil Washimbe, Tal: Karmala, District Solapur.

6.12.5. Many of posts which are vacant are not shown in the list of
vacant posts. Therefore the applicant has reasons to believe and to
the best of the knowledge of the applicant, the posts are kept

reserved for giving undue accommodation for request transfers.

6.12.6. The very object and purpose of the GR dated
09/04/2018 is to alleviate the difficulties of Government Servant
and to post them as per their choice given by them, so that they can

function efficiently and frustrated.

6.12.7. The Applicant submits that the GR dated 09/04/2018
regarding transfer by counseling is binding on the Respondents
and there has 1o be cogent reasons for not giving the posting to the
applicant as per the various options given applicant. It is a settled

law that the discretion to be exercised by any authority including
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the state should have a sound reason and basis for the same
exercise of discretion cannot be arbitrary. The Respondent no.]

and 2 has not considered the request of the applicant in proper

perspective.

6.12.8. The impugned transfer order dated 14/08/2024 suffers from
arbitrariness and was issued in violation of the GR dated

09/04/2018.

6.12.9. The Respondent No.2 has acted arbitrary and malafidely as
the juniors of the applicant viz Respondent no. 3, 4 and 5 have
been given the posting in place of the options given by the
applicant. Therefore their transfer orders dated 14/08/2023 are
malafide, illegal and bad in law and are liable 1o be quashed and

set aside on this ground alone.

6.12.10. The Respondent had published a seniority list of the

Talathis who were eligible for transfer along with a list of probable
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vacant posts, The applicant had submitted 10 options for the
vacant posts and the applicant could have been -easily

accommodated on the said posts by the Respondent No | and 2.

6.12.11. The Applicant submits that while persons who are due for
transfer have been assigned preferred posts within the same

Taluka.

6.12.12. The transfer order dated 14/08/2024 violates the
established transfer policy outlined in the G.R. dated 09/04/2018,
which mandates that general transfers be conducted strictly in

accordance with the laid-down procedure.

6.12.13. The exercise of General Transfer held by the Respondent
No.2 should be examined from the perspective of arbitrary
exercise of statutory powers and whether the General Transfers

were done with any application of mind. Prima Facie it is
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discriminatory, malicious and prejudicious that the applicant is \,f \
A .ﬁ(\ i_-
passed up by his juniors which is a contravention of the policy ‘ﬁﬂkﬂ;

guidelines of GR dated 09/04/2018,

6.12.14. The Respondent No | and 2 have also not followed the
procedure of counselling as per the GR dated 09/04/2018. The
applicant was not called for counselling and thus the order is
illegal and bad in law and is liable to be quashed and set aside on

this ground alone.

Grave injustice and prejudice has been caused to the

Applicant,

Hence this petition.

7)  DETAILS OF THE REMEDIES EXHAUSTED :

The Applicant says that there is no statutory remedy

available to the Applicant, under the Service Rules. Therefore,
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except this application, there is no other alternative and efficacious

remedy available to the Applicant herein.

8) MATTER NOT PREVIOUSLY FILED OR PENDING

WITH ANY OTHER COURT :

The Applicant further declares that he has not previously
filed any application regarding the matter exceplt those which are
mentioned in this original application in respect of this application
been made before any Court of law or any other authority or any

bench of Tribunal.

9)  RELIEF SOUGHT :

In view of the facts mentioned in paragraph (6) above

Applicant pray for the following relief :

a)  That this Hon’ble Tribunal be pleased to quash and
set aside the transfer order dated 14/08/2024 by which
the Applicant is transferred from Shelgaon, Tahsil

office Karmala to the post of Talathi, Tehsil
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Washimbe Tal: Karmala, District Solapur be quashed
and set aside and this Hon'ble Tribunal be further
pleased to direct the Respondents no. | and 2 1o issue
the transfer order of the Applicant either at option no.
3, 4 and 5 with all Consequential Service Benefits
within a period of one month from the date of this

order of this Hon'ble Tribunal.

b) That the cost of the application be awarded in favour of

the Applicant.

¢) That such orders as justice and convenience may demand

from time to time be passed in favour of the Applicant.
10) INTERIM RELIEF IF ANY PRAYED FOR :

The Applicant respectfully prays for the following interim reliefs
from this Hon'ble Tribunal:

L. That this Hon"ble Tribunal be pleased to stay the operation

and implementation of the transfer order dated 14/08/2024,




I
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issued by Respondent No, 2, transferring the Applicant from
the post of Talathi, Shelgaon, Tehsil Karmala to the post of
Talathi, Tehsil Washimbe Tal: Karmala, pending the final
hearing and disposal of the present Original Application and
allow Applicant to continue discharging his duties on the
post of Talathi, Shelgaon, Tahsil Karmala, until the final

disposal of the present Original Application.

That this Hon'ble Tribunal be further pleased to direct the
Respondents to reconsider the Applicant’s transfer in
accordance with the seniority, transfer policy, and
preferences indicated by the Applicant in his option form,
with a specific direction to consider posting the Applicant

within the same Taluka any of the higher preference posts.



3. The Applicant also prays for such further and other reliefs as

20

this Hon’ble Tribunal may deem fit and proper in the facts f,‘-",;f-"-:r.fs.s
fSHAEE]
o
and circumstances of the present case. 11 A
i SN
11) PARTICULARS OF THE POSTAL ORDER : AN
1} Number of the Postal Order
2)  Amount of the Postal Order : Rs, 50/-
3)  Name of the Post Office : Pune
4)  Date of the Postal Order. :
12) LIST OF ENCLOSURES g AS PER INDEX
ABOVE.
L]
(ADVOCATE F E APPLICANT)
NAM MAHAJAN)
PUNE

DATED: 18/08/2024




VERIFICATION
I, Shri. Eslw-ar Namalh Kadam, Age — 37years, Working as

Talathi4in m: 0 IEE nf Tahsil Karmala. Residing at At/Post —
Zare, Tal-Karmala, Dist. Solapur 413202. Applicant as stated in the
title of the Original application, do hereby verify that the contents
«of paragraph nos. | to 6, of the original application are true o my
personal knowledge and that the contents of paragraph nos. 7, 10,
11,12 being grounds and prayers are believed to be true on legal

advice and that 1 have not suppressed any material facts.

@,é"%gﬂ [ £-N- Kadom ]

SIGNATURE OF THE APPLICANT

|t

PUNE :
DATE + 18/08/2024

VEERENDRA S. PATIL

g REGN. No. 3994
%\ NOTED AND
¥ sToIaL NUMBER

SMENT 18 AUG 20%

NOTARY (GOVT, OF INDIA)
A\ 7 D WANA, PUNE (MAHARASHTRA)
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI

ORIGINAL APPLICATION NO.733 OF 2023

DISTRICT : SOLAFUR
SUBJECT : TRANSFER

Shri. Vijaykumar Jangappa Mane )
Age: 52 yrs, Working as Awal Karkoon ]
Office of the Tahsil, South Salapur, |
Dist. Solapur J
R/a 69 Sai Homes, Vijapur Road, |
Solapur — 413004 )... Applicant

Versus

1 The Collecior,
Collectar Compound,
First Floor Main Building,
Bidheshwar Peth,
Solapur - 413004

2) Ratnakar Arjun Kamble
Circle Officer, Manjrewadi,
Uttar Solapur,

Solapur

— A T—

3) D.L. Swami
Circle Officer, Kondi-Uttar Solapur, |
Solapur |... Respondents

Smt. Punam Mahajan, learned Advocate for the Applicant.

Smt. Kranti S. Gaikwad, learned Presenting Officer for the
Respondents.

CORAM : DEBASHISH CHAKRABARTY, MEMBER (A)

DATE : 08.05.2024.
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JUDGMENT
1.  The Applicant has invoked provisions of ‘Section 19' of
‘Administrative Tribunals Act 1985' to challenge Transfer Order' dated
17.06.2023 of District Collector, Solapur' to transfer Applicant from post
of Treasury, Awal Karkun, Tahsil Office; South Solapur' to post of ‘Awal
Karkun, Tahsil Office, North Solapur’.
2. The learned Advocate for Applicant stated that Distriet Collsctor,
Solapur’ had published on 10.05.2023 the ‘Seniority List' of ‘Awal
Karkuns' who were eligible for ‘General Transfers: 2023" wherein
Applicant was shown at ‘Sr. No. 41", The District Collector, Solapur’ had
alongwith published list of probable ‘Vacant Posts' of ‘Awal Karkuns'.
3. The leammed Advocate for Applicant mentioned that it was
pertinent to note that ‘Option No. 4" out of ‘10 Options' submirted by
Applicant; had remained available after ‘General Transfers: 2023 sa
Applicant could have been accommodated on this 'Vacant Post' of ‘Circle
Officer, Tirhe',
4. The learned Advocate for Applicant contended thar both
Respondent No.2" and Respondent No.3' were junior to Applicant but
yet they have been translerred to posts of ‘Circle Officer’ in newly
established 'Revenue Circles' which had seen sought by Applicant as
‘Option No. 2' and ‘Option No, 6'. The Applicant 'was not transferred to
post of ‘Circle Officer’ but instesd was posted as ‘Awal Karkun, Tahsil

Office; North Solapur’.
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5.  The learned Advocate for Applicant further stated that ‘Caste Tribe
Revenue Employess Organization; District Solapur’ had also submitted
representation to ‘District Collector, Solapur' on 19.06.2023 to point out
that during ‘General Transfer: 2023' injustice had been done towards
employees belonging to ‘Schedule Castes’.

f. The learned Advocate for Applicant thereupon stated that
Applicant had made representation to ‘District Collector, Solapur’ on
21.06.2023 to request for transfer to Vacant Post' of ‘Circle Officer,
Tirhe' which was his ‘Option No. 4.

e The learned Advocate to Applicant proceeded to cite some
instances to highlight that District Collector, Solapur” had acted in
partisan manner to favour Shr. S.A. Patil, who was subssquently
proposed to be transferred to post of ‘Circle Officer, Tirhe' on grounds of
‘Personal Hardships’;, although this was ‘Option No.4' given by of
Applicant, The post of ‘Circle Officer, Shelg’ where Shri. S.A. Patil was
serving is hardly at distance of 9 km whereas the post of ‘Circle Officer,
Tirhe' sought by him was located at distance of 20 km from place of his
residence, Thus though such reason of Personal Hardships' was hard to
believe; yet it was given precedence by District Collector, Solapur’ over
request made by Applicant. Shri S.A. Patil also belangs to cadre of ‘Awal
Karkun' yet he was considered for transfer to post of ‘Circle Officer,
Tirhe" whereas Applicant has never been posted to as ‘Circle Officer’,
which was contrary to policy guidelines in Revenue & Forest Department
GR dated 21.11.1995 read with ‘Revenue & Forest Department’ GR

dated 29,10,2020 which mentions that ‘Awal Karlun' can be transferred

&
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to posts of ‘Circle Officer’ so that they get wider experience required for
next promotion to cadre of ‘Naib Tahsildar”.

B.  The learned Advocate for Applicant then emphasized that next
‘Buperior Transferring Authority’ for granting approval to ‘Mid Term
Transfers' of 'Awal Karkuns' and 'Circle Officers' was ‘Hon'ble Minister in
Charge of Revenue Department' as per provision of 'Section &' of the
‘Maharashtra Government Servants Regulation of Transfers and
Prevention of Delay in Discharge of Official Duties Act, 2005" and not
‘Divisional Commissioner, Pune' who had approved all proposals of ‘Mid
Term Transfers’ submitted by incharge District Collector, Solapur’ on
19.06,2023.

g, The learned Advocate for Applicant emphasized that 'C.S.B.' had
acted in non-transparent manner as no reasons were recorded as to why
Applicant was not recommended for transfer to post of 'Circle Officer,
Tirhe' though it had been kept vacant by ‘District Collector, Solapur’ at
time of “Transfer Order' dated 17.06.2023. The District Collector,
Solapur’ therefore had acted in discriminatory and prejudicial manner
against Applicant as he had not been considered for any of the ‘10
Options’ submitted on 16.05.2023 as per GAD GR dated 09.04.2018.

10.  The Applicant in M.A. No. 483/2023 had contended that as letter
dated 04.07.2023 of ‘Divisional commissioner, Pune' had conveyed
approvel to all proposals of ‘Mid Tern Transfer’ submitted by District
Caollector, Solapur’ on 19.06.2023 as per provisions of ‘Sectian a4
and “Section 4(5)" of the ‘Maharashtra Government Servants Regulation

of transfer and Prevention of Delay in Discharge of Official Duties Act,
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2005 therefore he had been appointed on Vacant Post’ of ‘Circle Officer,
Tirhe'. Hence it was necessary to implead him as ‘Respondent No.4'.

11. The Applicant in M.A. No. 483/2023 was accorded an opportunity
of being heard in ‘Interest of Justice’;, though not as ‘Respondent No.4'
since ‘Transfer Order’ of Applicant in M.A. No. 483/2023 had not been
issued by District Collector, Solapur’ necessitating that he be impleaded
as Respondent No. 4"

12.  The learned PO relied on ‘Affidavit-in-Reply’ dated 19.07.2023 filed
on behalf of ‘District Collector, Solapur’ to mention that prior to
recommending transfer of Applicant to post of ‘Awal Karkun, Tahsil
Office, North Solapur’ the entire ‘Service History' of Applicant as well as
‘10 Options’ submitted by Applicant were duly considered by ‘CSB’,

13. The learned PO then mentioned that as per ‘CSB
recommendation; Applicant was transferred by District Collector,
Solapur’ as ‘Compétent Transferring Autherity' to post of ‘Awal Karkun,

Tahsil Office, North Solapur’.

14. The learned PO contended that Applicant was seeking to interpret
GAD GR dated 09.04.2018 as per his own convenience. She emphasized
that as per GAD GR dated 09.04.2018 even if Government Servants have
given ‘10 Options' the ‘Competent Transferring Authority’ still has
authority to transfer them on any suitable post on grounds of

‘Administrative Exigency’ or ‘Public Interest”.

15. The learmned PO thereupon mentioned that subsequently proposal

to fill up some posts including of ‘Circle Officer; Tirhe' had been

£
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submitted by ‘District Collector, Solapur' to ‘Divisional Commissioner,
Pune Division’ on 19.06.2023. The 'Divisional Commissioner, Pune
Division’ by letter dated 04.07.2023 had approved all proposals

submitted by "District Collector, Solapur’.

16, The learned PO concluded by emphasizing that in pursuance of
approval given by Divisional Commissioner, Pune Division, on
04.07.2023 the Vacant Post' of 'Circle Officer, Tirhe' was not available

for Applicant.

I7.  The Applicant originaily belongs to cadre of 'Awal Karkun' and
thus does not enjoy any precedence over those who originally belong o
cadre of 'Circle Officer' as per extant guidelines in Revenue and Forest
Department GR dated 21.11,1995 & Revenue & Forest Department GR
dated 29.10.2020 which only provides the framework of an
‘Administrative Arrangement' for employees of both cadres of ‘Circle
Officers’ and ‘Awal Karkun' to gain wider experience for next promaotion
to cadre of Naib Tahsildar’,

18.  The Applicant had undoubtedly completed Normal Tenure' of 3
Years as Treasury, Awal Karkun, Tahsil Office; South Solapur’. Thus, if
Applicant was not to be recommended by ‘C.S.B' for any of the ‘10
Options’ then he could have even been allowed to serve upto 6 Years on
incumbent post of Treasury Awal Karkun, Tahsil Office » South Solapur’
as per first ‘Proviso Clause’ of 'Section 3(1)" of ‘Maharashtra Government

Servants Regulation of Transfers and Prevention of Delay in Discharpe of

Olficial Duties Act, 2005°,
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19. The Applicant has claimed discrimination on grounds that many
others in cadre of ‘Awal Karkuns' including those who were junior had
been given more than one opportunity to serve on various posts of ‘Circle
Officer’ by citing instances of ‘Respondent No.2' and Respondent No.3",
Further, contention of Applicant is that decision 1o post him as ‘Awal
Karkun, Tahsil Office, North Solapur' in office of District Collector,
Solapur’ was in contravention of policy guidelines in GAD GR dated

09.04.2018.

20. The case of Applicant is therefore required to be examined from
perspective of whether there were any shades of ‘Arbitrary Exercise’ of
‘Statutory Powers' by District Collector , Solapur’ and whether ‘General
Transfers: 2023’ were done with ‘Application of Mind". Further if the
decision taken in respect of Applicant was free from ‘Malice' or ‘Prejudice’
as expected from ‘Competent Transferring Authority’ acting under
provision of under ‘Section 3(1)' and ‘Section 6' of the ‘Maharashira
Government Servants Regulation of Transfers and Prevention of Delay in
Discharge of Official Duties Act, 2005’ and if implementation of policy
guidelines in GAD GR dated 09.04.2023 had been implemented in both

letter and spirit by ‘District Collector, Solapur’.

21. The Applicant originally belongs to cadre of ‘Awal Karkun®. So, he
does not enjoy higher entitlement as compared to those ariginally from
cadre af 'Circle Officers' to be considered only for pest as ‘Circle Officer’
especially those which require prior experience of working on posts of

Talathi' and have been classified as Field Posts’ on account having
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independent territorial charges such as ‘Option No.1' to ‘Option No.8’ of
Applicant. The Applicant nonetheless could have been considered on
comparative seniority and experience to be posted as ‘Awal Karkun' in
office of ‘Sub Divisional Officer No.1; Solapur’ which was ‘Option No.9" or
‘Awal Karkun'in ‘Mining Branch’' of office of ‘District Collector, Solapur’
which was '‘Optien No.10. The choices given by Applicant as ‘Option
No.9' and ‘Option No.10' were evidently overlooked without sufficient

Justification by ‘CSB".

22. The post of ‘Circle Officer, Tirhe' which was ‘Option No.4' of
Applicant was therefore directed to be kepr vacant by way of Tnterim
Reliel’ granted on 11,07.2023 because ‘prima-facie’ it was observed to be
an instance of ‘Arbitrary Exercise’ of ‘Btatutory Powers' under Section
3(1)" read with ‘Section 6' of the '‘Maharashtra Government Servants
Regulation of Translers and Prevention of Delay in Discharge of Official
Duties Act, 2005' and non-observance of policy guidelines in GAD GR

dated 09.04.2018 by District Collector, Solapur’,

23. The germane fact to note about ‘General Transfers : 2023’ for both
cadres of ‘Awal Karkun'and 'Circle Officer’ s that the entire exercise had
been undertaken and completed during the brief period from 04.05.2023
to 22.06,2023 when ‘Additional Collector, Solapur’ was holding
‘Additional Charge' of post of District Collector, Solapur’. The
‘Additional Charge’ of post of ‘District Collector, Solapur” was sxpected to
have been held with deep sense of restrain by ‘Additional Collectar,

Solapur’. The ‘Additional Collector; Solapur’ in fact should not have
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issued Transfer Orders dated 17.06.2023 in undue haste when it was
known to him that incumbent District Collector, Solapur’ was to resume
back duties on 23.06.2023. The case of Applicant thus highlights issues
relating to ethico-legal competence of ‘Government Servants' who while
briefly holding ‘Additional Charge' of ‘Competent Transferring Authority’
or next ‘Superior Transferring Authority’ choose nonetheless to exercise
‘Statutory Powers' in the interregnum under ‘Maharashtra Government
Servants Regulation of Transfers and Prevention of Delay in Discharge of

Official Duties Act, 2005".

24, The ‘Additional Collector, Solapur’ while holding ‘Additional
Charge' of post of District Collector, Solapur” soon after 1ssuing Transfer
Orders’ dated 17.06.2023 of ‘Awal Karkuns' and 'Circle Officers’ acted in
greater haste when on 19.06.2023 he submitted proposals to ‘Divisional
Commissioner, Pune' for transfer some ‘Awal Karkung' and ‘Circle
Officers’ based on their requests and it included posts of ‘Circle Officers’
or ‘Awal Karkuns' which had been sought by Applicant including the

post of ‘Circle Officer, Tirhe'.

25. The 'Additional Collector, Solapur’ who was well aware that he was
holding ‘Additional Charge’ of post of ‘District Collector, Solapur’ only for
limited period of time upto 23.06.2023 should have displayved
circumspection by not issuing ‘Transfer Order’ dated 17.06,2023 of ‘Awal
Karkuns' and 'Circle Officers’ and thereafter brazenly submitting
proposal on 19.06.2023 for 'Mid-Term Transfers' based on reguests to

‘Divisional Commissioner, Pune’ of few ‘Awal Karkuns' and 'Circle
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Officers’ to posts which had earlier been denied to those who were more

eligible like Applicant having completed Normal Tenure' of 3 Years and

submitted ‘10 Options' as per palicy guidelines GAD GR dated

09.04.2018.

26. The provisions of Rule 7’ of the ‘Maharashtra Land Revenue Code
1966 distnctly brings out the superior role and wider responsibilities of
TDistrict  Collector” as incharge of ‘Revenue Administration' and
emphasizes that ‘Additienal Collector' is just one of the many ‘Revenue
Officers’ appeinted to assist District Collector’. The District Collector’
as per provisians of Rule 7 is specifically required to make appointments
to posts of ‘Circle Officers’. The provisions of Rule 7' of ‘Maharashtra

Land Revenue Code 1966’ which are pertinent are as follows :-

“7.(1) The State Government shall appoint a Collectar for the City of
Bombay Revenue officers in and for each district, who shall be in charge
of the revenue ndministration thereof; distriet. and a Tahsildar for each
tiluka who shall be the chief afficer entrusted with the local revente
administration of a taluka.

(2} The State Government may appoint one or morie Additisnsal Collectors
in the City of Bombay and if each district and so many  Assistant
Collectors and Deputy Collectors (with such designations such as “First’,
“Secand’, "Super’, eto. Assistants as may be expressed in the order of
their appointment), one or more Naib-Tahsildars in a taliuka, and ane ar
more Additional Tahsildars or Naib- Tahsildars therein sind such other
persons (having such desgnations| to assist the revenue officers as i

may deem expedient.
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{3) Subject to the peneral orders of the State Government, the Collector
may place any Assisiant or Deputy Collector in charge of ane or more
sub-divisions of a district, or may himself retain charge thereol. Such
Assistant or Deputy Collector may also be called a Sub-Divisional

Officer.

{4] The Collector may appoint to each district as many persons as he
thinks fit to be Circle Officers and Circle Inapectors to be in charge of a
Circle, and ane or more Talathis for o siza, and one or more Kotwals or
other village servants for each village or group of villages, as he may

desm fit.”

27. The ‘Additional Cellector, Solapur’ while holding the 'Additional
Charge' of post of District Collector, Solapur® by such acts of
commission and omission all done in celerity has thus failed to
demonstrate non-partisan attitude and sense of fairplay while acting as
‘Competent Transferring Authority’ for cadres of ‘Awal Karkuna' and
‘Circle Officers’. The case of Applicant highlights another classic
instanece of what must be understood as ‘Arbitrary Exercise’ of 'Statutory
Powers' under Maharashtra Government Servants Regulation of
Transfers and Prevention of Delay in Discharge of Official Duties Act,
2005’ because it stands magnified on one hand by perceptible Malice’ or
‘Prejudice’ against some ‘Awal Karkuns' and ‘Circie Officers’ and
entarged on other hand by noticeable ‘Benevolence’ & Favour’ towards

garme other ‘Awal Karkuns’ and ‘Circle Officers’.

28. The 'Divisional Commissioner, Pune’ was well aware of the fact

that ‘District Collector, Solapur’ was to join back ori 23.06.2023. Thus
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‘Divisional Commissioner, Pune’ was expected to display much greater
restraint instead of forthwith granting approval on 04,07.2023 to all
proposals of ‘Mid-Term Transfers’ submitted in undue haste by

‘Additional Collector, Solapur’on 19,06.2023.

29. The Divisional Commissioner, Pune’ should have referred back the
proposal for reconsideration of District Cellector, Solapur' after he had
Joined back on 23.06.2023 Instead the ‘Divisional Commissioner, Pune’
chose not only to approve lackadaisically all proposals but even
unabashedly conveyed that the Mid Term Transfers’ of ‘Awal Karkuns’
and 'Circle Officers’ were being approved subject to final decisions in

cases like those of Applicant.

30. The utter brazenness displayed by ‘Additional Callector, Salapur’
while holding ‘Additional Charge' of post of ‘District Collector, Solapur’
and cavalier approach of ‘Divisional Commissioner, Pune’ in granting
approval to ‘Mid Term Transfers' of ‘Awal Karkuns' and ‘Circle ‘Officers’
are not just discreditable but reason enough to justify grant relief to
Applicant as both ‘Competent Transferring Authority’ and next ‘Superior
Transferring Autharity’ have acted with cohesive intent to pramaote
subjectivity and arbitrariness while exercising ‘Statutory Powers' under
provisions of "Section 3{1)" and ‘Section 6' of ‘Maharashtra Government
Servants Regulation of Transfers and Prevention of Delay in Discharge of
Official Duties Act 2005".

31.  The Hon'ble Supreme Coust of India in the case of East Coast

Railway & Another Vs. Mahadey Appa Rao & Ors. (2010} 7 SCC 678
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has unequivocally emphasized on 'Application of Mind' and recording of
reasons by ‘Public Authority’; so that there is no scope left for
arbitrariness in taking decisions, The Honble Supreme Court of India

has observed the following :-

“There is no precise statutory or other definition of the term “arbitrary”.
Arbitrariness in the making of an order by an authority can manifest itself
in different forms. Non-appltcation of mind by the authority making an
arder is only one of them. Every order passed by a public authority must
disclose due and proper apphication of mind by the person moking the
order. This may be evident from the order itself or record
contemporaneously mantained. Application of mind is best demonstrated
by disclosure of mind by the authority making the order. Anel disclosure
is best done by recording reasons that led the authonty fo pass the order
in question. Absence of reasons either in the order passed by the
authority or in the record contemporaneously mamtaned, is clearly
suggestive of the order being arbitrary hence legally unsustanable.”

32. The Hon'ble Bombay High Court in Seshrao Nagarao Umap Vs.
State of Maharashtra, (1985)II LL J 73(Bom) has summarized the law
on the aspect of ‘Colourable Exercise’ of ‘Statutory Powers’ with intent to

accommodate other Government Servants by observing that :-

It is an accepted principle that in public sennce transfer is an incident of
service. It in also an implied condition of service and apponting authonty
has a wide discretion in the matter, The Government is the best judge to

decide how to distribute and utilize the services of its employees.
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However this power must be exercised honestly, bona fide and
reasonably, It should be exercised i public mterest. If the exercise of
power is based on extraneous considerations or for achieving an alien
purpose or an oblique motive it would amount to mala fide and colorable
exercise of power. Frequent transfers, without sufficient reasons to justify
such transfers, cannol, but be held as mala fide. A transfer is mala fide
when it is made not for professed purpose, such as in normal course or in
public or administrative mterest ar in the exigencies of service but for other
purpose, than is to accommadate another persan for undisclosed reasons,
It is the basic prneiple of nile of low and good administration, that even

admmstrative actions should be fust and fair.”

33. The Honble Supreme Court of India and Hon'ble High Courts
have observed in several Judgments including in UOI v HN Kirtania,
1989 (4) Serv LR 9 (SC) : (1989) 3 SCC 445 : JT 1989 (3) SC 131 :
AIR 1989 SC 1774; Abani Kanta Ray v State of Orissa JT 1995
(7) SC 467 : 1995 Supp (4) SCC 169; State of Punjab v Joginder
Singh Dhatt, AIR 1993 Sc 2486 : 1994 SCC (Cri) 46; State of MP
v Shri Arfun Singh, AIR 1993 SC 1239 : (1993) 1 SCC 51 have
observed that an order of transfer should not normally be interfered
with unless there are strong and pressing grounds like Malafides,
Arbitrariness etc. rendering the transfer order illegal. However, these
are general principles to be examined as the order of transfer may be
silent but the operative reasons which are often kept hidden. In such
circumstances, ‘Courts of Law' are not expected to fold its hands

merely because the Appropriate Goverriment asserts that the transfer
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was bona fide. The Appropriate Government should place full
materials before the ‘Courts of Law’, so that it could determine for
itself whether the transfer was bona fide or not as has been cbserved
in Prem Parveen v UOI, 1973 (2) Serv LR 659 [Del). Further it has
been observed that in exercising its jurisdiction, if necessary, it is
open to '‘Courts of Law' to crack the shell of innocuousness which
might wrap the order of transfer and by piercing the vell to find the
operative reason behind the order of transfer as was observed in C.
Ramanathan V Acting Zonal Manager, Food Corp of India, 1980
(1) Serv LR 309 (Mad-DB); see also Sri Krishna Kanto Roy v The

Director of Primary Education 1990 (1} Cal LJ 310.

34. The Hon'ble Supreme Court of India in B Varadha Rao v State of

Karnataka, 1986 (3) Serv LR 60 (SC) : {1986) 4 SCC 624 : AIR 1987
SC 287 has observed that transfer 1s an ordinary incident of service and
therefore does not result in any alteration of any condition of service to
disadvantage of Government Servants. The Hon'ble Supreme Court of
India has also emphasized that an employee cannot as a matter of nght,
geek transfer to a place of his choice as in K. Sivankutty Nair v
Managing Director, Syndicate Bank, 1984 (2) Serv LR 13 (Kant);
Chief General Manager [Telecom) v, Rajendra Ch. Bhattacharjee,
(1995) 2 SCC 532 : SC 813 :(1995) 2 ServiR 1.

35. The Honble Supreme Court of India in B Varadha Rao v State of
Karnataka, 1986 (3) Serv LR 60 (SC) : (1986) 4 SCC 624 : AIR 1987

SC 287 has {urther observed that continued posting at one station or in




M

16 0O.A.733 of 2023

one department not conducive to good administration as such continued
posting creates vested interest. The Hon'ble Supreme Court of India in
UOI v NP Thomas, AIR 1993 SC 1605 : (1993) Supp (1) SCC 704 has
also observed that since posts in public employment are generally
tranaferable post, it follows that an employee has no vested right to
remain at the post of his posting. The Hon'ble Supreme Court of India in
UOI v SL Abbas, AIR 1993 SC 2444 : (1993) 4 SCC 357 has even
ocbserved that who is to be transferred where, 18 a matter for the

appropridte guthaority to decide.

36, The Thustrict Collector, Solapur’ upon relying on an enhanced
vision of law by referring to the wide canvas of judgments of Honble
Supreme Court of India and Hon'ble High Courts enumerated above and
by taking into due consideration specific observations & findings about
case of Applicant must undertake an excrcise of remediation by holding
‘Special Meeting' of ‘'CSB' to belatedly consider request of Applicant made
on 16.05.2023 to be transferred to vacant post ‘Circle Officer, Tirhe'
which was his 'Option No. 4’ at time of ‘General Transfers: 2023". The
‘Distnict Collector, Solapur’ based on recommendaton of ‘CSB’ te
thereafter pass Reasoned Order’ within Two Weeks'. Hence the following

order:-
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A) The Oripinal Application is Partly Allowed.

B) No Order as to Costs.

sd/
(Debashish Chakrabarty)
Member (A)
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