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3. EXHIBIT-A
Copy of the impugned order dated
24 .7.2024 passad by the
Respondent No. 2 under which he 'Ill%_,_ "hq
has transferred the Patitionar to

the post of Forastar, KEola,
Forest BRange Murbad [W], Forest
Division, Thane and transferred
the Reaspondent No. 3 in place of

the Petitionex.

3h. EXHIBIT-Al

COPY OF IMPUGNED ORDER E'QIF\F qu

DT.29.7.2024 BY RESPONDENT NHO.1.

- IF EXHIBIT-BE

Copy of the order dated 9.8.2021

by which the Respondent Ho,
transferrad the Petitioner to

the

: D O~ 10A

post of Forester, Array Girni,

Ambarnath.

B EXHIBIT-C
Copy of tha lettar

dated

18.4.2024 by which the Raspondent iy s Sl

NHo ., 1 dacided to affect

the

general transfers of Group-C
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3.2.2006 - That the Petitioner joined the
Government service as Forest Guazd.

2014 - That thereafter the Petitionar came

to be promoted to the post of Forester
[Class=III].

9.8.2021 - That the Respondent No., 1
transferred the Petitioner f£rom the post of
Foraester, Saralgaon, Forest FRange Murcbad
[E], Forest Division, Thane to tha post of
Forester, Array Girni, Ambarnath.

18.4.2024 - That thae Respondant HNo, 1
decided to effect the general tranafera of
Group—-C amployees as mentioned thersin besing
due for transfer and accordingly he sought
for the relevant service details. That the
Petitionaer was not due for transfer and
tharafore, his name did not figure therain.

10.7.2024 - That the Resapondent HNHo. 4
directed the Respondent No. 2 to issuea the
transfer order of the Petitionar by bringing
in his place the Respondent Ho, 3 who has

completed 3 wyears for which the Respondent
Ho. 4 has given sanction.

11.7.2024 - That the Reapondant No., 2
informed the Hespondent Ho. 1 about the
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ORIGIMAL APPLICATION NHO.

Shri Digambar Ashok Nevrekar,
Agad 40 Yrs, Working as Forester,
Aara Girni, Ambarnath,

Forast Range Badlapur,

Forast Division, Thane,

R/e. B/2/105, Madhav Sansar,
Khadakpada, Kalyan [W],

Dist. Thane.

Mocb. Ho. 9930500654

d.navrakardyahoo  dot.com

ADDRESS FOR SEEVICE OF NOTICE

Shri Arvind V. Bandiwadekar,

Shri Bhushan Arvind Bandiwadekar,
Shri Gaurav Arvind Bandiwadakar,
Sou., Gayatri Gaurav Bandiwadakar,
Sou, Amoclika Bhushan Bandiwadekarzr,
Advocates, Having office at 9,
“"Ram-Kripa", Lt. Dilip Gupte Marg,
Mahim, Mumbai - 400 COlE.

VEREUS

1] The Chief Conservator of
Forest, Thane Circle, Thane,
Baving Office at Thane.

2] Tha Principal Chief,

Conservator of Forest,
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% 0.A. is within the jurisdiction of this Tribunal

as mentioned in Q.A.

19 Limitation :

The Fetiticner states that the ©.A. £iled by him
is within the limitation, i1f one considers the

detailed averments made in the O.A.

B. Factes of the case

6.1 By a suitable order / direction, this
Hon'ble Tribunal may ba pleased te set aside the
impugned order dated 24.7.2024 passed by the
Respondent NWeo. 2 (EXHIBIT-A] under which he has
tranaferred the Petitioner from the post of
Forester, Array Girni, Ambarnath to the post of
Forester, Kola, Foreat Range Murbad ([W], Forast
Division, Thane and transferred the Respondant
He, 3 in place of the Petitioner from Banganga
Forest Range, West Wada, Forest Division, Jawhar,
Dist. Palghar and accordingly the Petiticner be
granted all the oconsegquential service benefits,

as if the impugned order had not been passed.

6.1A] The Petitioner states that based on the
aforemasaid order that the BRespondent Ho.l haa

passed Impugned order dt.29.7. 2024 [Exhibit-Al]
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howaver, it is possible that the name of the

Respondent No. 3 might have figured therein.

6.5] Thae Petitioner states that as a Group-C
employee he has a tenure of 3 yeazrs and as such
he was not due for transfer. That howaver, wide
latter dated 10.7.2024 [EXHIBIT-D! that the
Respondent Ho. 4 directed the Respondant No. 2 te
issue the transfer ocrder of the Petitioner by
bringing in his place the Respondent No. 3 who
has ocompletad 3 years for which the Raspondent

Ho. 4 has given sanction.

6.6] The Petitioner states that the said
lettar dated 10.7.2024 in turn makes referenca to
the letter dated 2.6.2024 addresased by the M.L.A

from Dist. Hashik by name Mr. Suhas Kande thareby
recommending the transfer of the Respondent Ho. 3
in place of the Petiticnar. That azseoordingly the
Respondent No. 4 directed the Respondent Ho., 2 to

taka further steps vide letter dated 4.7.2024.

6.7] The Petitioner states that however,
vida letter dated 9.7.2024 that the FRespondent

He. 1 placed on record the correct facta as
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&6.10] The Fetitionar states that however,
vide the impugned order dated 24.7.2024 passed by
the Respondent Wo. 2, he has given the approval
to the transfer of the Petitioner and of the
Respondent HNo. 3 at their respective places as
mantioned therein in the light of the powers said
to have been available to him as per the G.R,

dated 11.1.2018 [EXHIBIT-F].

6.11] The Petitioner states that considering
the fact that he and the HRespondent Ho. 3 being
Group-C employees, that ordinarily it 4is the
Respondent No, 1 wha would be the concerned

authority to effect the impugned transfer order.

B.1%] The Petitioner states that the impugnad
transfer order has involved the Inter Division
transfer and therefore, probably for this reason
it is the Respondent No. 2 who has considared
himself to be the Competent Transferring

Authority and has thus passed the impugned order.

£.13] The Petitioner states that based on tha
aforesaid order that the Respondeant Ho. 1 has

imsuad the formal order on 29.7.2024 asoc as to

&



is in clear breach of the Undertaking given to
the Hon'ble EBombay High Court by the then hon.
chief Secretary of the State of Maharashtra in
the matter of Tidke.[Exhibit-G]. This is also
contrarcy toe the Government Circular dated

11.2.2015 [EXHIBIT-H].

6.17] That it may be tha fact that tha
Fespondent Ho. 3 might have completed 3 years and
as such was due for transfer during general
transfar season i e April - May 2024. This is
clear from the letter dated 18.4.2024 iasued by
tha BERespondent No. 1 +to all the concerned
subordinate authorities That however, the same
does not mean that he should have been
transferred in place of the Petitionar who was
then and now not due for transfer having joined

the post on 28.8B.2021.,

6.18] That if according to the letter dated
10.7.2024 of the HRespondant HNo. 4 that the
Respondent No. 3 was due for tranafexr then what
was the necessity to invoke the powers under the
second proviso to sections 4[4]1[ii] and 4[5] of
the B.0.T. Act, 2005 and therefora, the guastion

of the Respondent Ho. 4 granting permission €to



Eﬁ/ 6.22] That in view of this, according to the

Fetitioner the aforesaid G.R. dated 11.1.2018
does not legally and wvalidly conferred upon the
Respondent HNo. 2 or even upon the Respondent No.
i1 te effect either general transfer or special
transfer of Group-C employees like the Petitionar
and the Respondent Ne. 3. Thus the said G.R.
dated 11.1.2018 is infirm and as such not legally

anforceable,

6.23) That in any case so far as the impugned
order gua the Petitioner is concerned, that the
same is mid-term and mid-tenure transfer and
therefore, and as per the provisicns of the Table
appended tc section 6 of the said Aect, it is the
Minister-In-Charge in charge of the Forest
Department in consultation with the Secretary of
the said Department, is tha Immediate Superior
AButhority above the HRespondent Neos, 1 and 2 who
claimed to be the Competent Authority as the Head

of the Dapartment under tha said provisions.

6.24] That according to the FPetitioner the
provisions centaining in sections 6 and 7 of the
said Act are the statutory provisions which deo

not provide for any delegation of powers by the
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impugnaed order of transfer from the Hon'ble
Forest Minister, and therefore, the impugned

ordar is void-ab-initiao,

€.28) That in any case the refezxence in the
lettar dated 10.7.2024 addressed Dby the
Respondent Ne. 4 to the Respondent Ho. 2 about
the Respondent Ne. 4 having given approval for
such impugned order of transfer is an act which
is performed by the Respondent Ho. 4 even before
holding of the meating of the Civil Sarvicas
Board either in the office of the Respondent No.

1 or the Respondernl No. 2.

6.29] That in such circumstances, the
issuance of the impugned order of transfer is bad
in law when everything was already decided at the
level of the PRespondent MNe. 4 i.a., the State
Govarnmant and therefore, it was a mere formality
for the Respondent Nos. 1 and 2 to teke further
steps in the matter inoluding helding of the

meeting of the Civil Services Board.

&.30] That in faet if the Respondent MNo. 2
claims himself te be the Competent Ruthority for

mid=-term and  mid-tenure transfer qua the



I 6.33] The Petitioner states that despite the

impugned order being issuad by the Respondent No.
2 that the Petitioner has been working as such
and holding the post till this date. That he has
made out highest prima facie case for grant of
interim relief and that tooc if necessary in the
form of status-guo ante since at any moment it is
possible that the Respondent Neo. 3 may take ex-
parte charge of the Petitioner which may result
in Airreparable loss, that the sama being in
breach of the provisions of Rules 29 and 31 of
tha HM.C.8. [Genaial Conditions of Servicea]

Rules, 1981.

- Datails of the remediass exhausted

The Petiticoner declarea that he has availed all

the ramedies.

B. Matters not pravicusly filed or pending with

any eother Court

The Petitioner states that Petitiomar have not
previously filed any Fetition in any Court in
respact of the subject matter of this O.A. or

being pending in any Court.

y
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the impugned order of transfer was pasaed by
the Respondent Ho. 1.

11. Particulars of the Postal Order

1] Humber of Indian Postal Order
ii] MNumber of the issuing Post ODffice
iii] Date of issus of Postal Order
iv] Post Office at which payable

12. List of Enclosures

As par Index above.

[BHUSHAMN/ GAURAV .I,v.nmlmnmj
20 7 2024 ADVOCATE Won The PETITIOMER

VERIFICATION
I, 5Shri Digambar Ashok MNevraekar, Aged 40 ¥rs,

Working as Forester, Array Girni, Ambarnath,
Forest Range Badlapur, Forest Division, Thane,
Bfe. B/2/105, Madhav Sansar, Khadakpada, Kalyan
[W]l, Dist. Thane, the Patitioner abovenamed, do
hereby wverify that the contents of paras 6.1 to
5.1_5' ara true to my personal knowledge and
contents of paras 6./Y to 6. Yare believed to be
true on legal advice and that I have not
suppressed any material fact.

SOLEMNLY AFFIEMED AT MUMBAT 1

THIS w3 5 " DAY OF JULY, 2024 | nmﬁ

(Gigamima A Nevrdkan )

A-T% 9 o
1| i
i ?::;.[ DRi0r2 Mo
\ Vigambar Ashoe Werekn-
[BHUSHAN/GAURAV 3, V . BAND IWADEKAR | Pl A e e d f Wad el
ADVOCATE FOR THE PETITIONER -

IDENTIFIED BY ME.

Zelg]ny

K
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il 0 THE HIGH COURT OF JUDICATURE AT BOMBAY

OIVIL APPELLATE JURISDICTION

WRIT PETITION NO. 8287 OF 2018

Balasaheb Vitthalrao Tidke

Age : 45 years, Oco Bub Divisional Officer,

Mangaon SBub-Division, Dist. Ralgad,

r/at. Sub Divisional Officer Quarter,

Kacher]i Road, Mangaon,

IHstrict- Raigad ..Patitionar

V/s.
1. The State of Maharashtra,
Through Principal Secretary,
Revenue & Forest Department,
Having office at Mantralaya,
Mumbai-400 03&.
2. Praghali Dighavikar,
Aged: Adult, Currently Working as

Sub-Divisional Officer, Mangaon
Taluka ; Mangaon, District-Raigad ....Respondeants

@E AR E

Jr. B.M, Haridas i/by. Mr. Amol P. Mhatre, the Advocate for
the petitioner

Mr A.B. Vagyani, the Government Fleader a/w. Mr. Y.B.
Khoohars, AGP for respondent no.l.
Mr Abhishek P Deshmukh, Advocate for respondent no.2.

Corsam : A8 Oka, &
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were expected to compete with other candidates whose
names were sent by the Employment Exchange or/and
those who applied in response to the advertisement.
However, the Applicants were appointed by the
Kespondents without calling other names and without
subjecting them to any selection procedure. Government
has issued another circular dated 10,12.1981 giving
clarifications regarding the ecarlicr circulur dated
14.4.1981. It was clarified that in that circular there was
no time limit ‘within which applications of wards of
retired Government servants for employment could be
considered as regards their date of retirement. [t was
clarified that the circular was applicable to the children
of Government servants who retired any time before
14.4.1981, i.e. the date of issuance of the said citcular.

o In Writ Petition no 1860 of 2010, Aurangabad

Bench of the Hon. Eunﬁaa}r High Court by order dated -

13.12,2011 held that the son or unmarried daughter of
employees who retired after 14.4.1981 would not be
entitled for this concession. Hon, High Court directed
the Respondent ne. 1 to enquire into the matter in
respect of the appointments made as reflected from the
record placed before Hon'ble High Court and if it was
found that the appointments were made illegally, then
take a;pp;mpnate steps by issuing necessary directions by
following principles of natural justice within four months
from the date of receipt of the order dated 13.12.2011. In

P
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1. Perused the order dated 2™ November, =018.
Considering the stand taken by the State Government on
Affidavit, it is crystal clear that a transfer of Government
Servant suhject matter of this petition was influenced by
recommendations/request made by a Hon'ble Cabinet
Minister of the Government of Maharashira and a Member
of Maharashtra Legiglative Assembly. Morsover, the State
Government has itself taken & stand that only based on the
said recommendations, the Hon'ble the Chief Minister
modified the proposal submitted by the department for
transfers. We may note here that, there are mors than ona
recommendationsg made by the same Hon'ble Minlster. The
pontention of the petitioner was that the letters of
recommendation are not written at his instance. This
contention is not strictly relevant as the Affidavit of the
State Government itself records that, the trensfers were
influenced by the recommendations made by the Hon'ble

Minister and an elected representatives of people. That is

= Uploadod oo - TLAREIETE s Dwmntoscded an - TROTR02E TEPSAT o
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3. The Applicants in these 0.As were initially appointed
by the Respondents as Wards of those employces who
 retired from Government service ostensibly in pursuance
of the Government circular dated 14.1.1981. The
Applicants WeTe appointed on the dates shown against

their names:-
Sr | Names of Applicants [ Date of | Application no
N, L joining .
1. | Shri Sunil Tukaram Metkari | 12.01.1988 O.Ano 118/2014
5 | Shri Sharad C. Shirsath 01,07.1992 | O.Ano 119/2014 |
\ 3. | Shri n K. Kanoje 17.01.1998 | O.A no 120/2014
| 2 | Shri Dharmaraj M. Baira 03.01.2000 0.A no 1212014

B
5. | Shri Dhananjay S. Jadhav [01.08.2006 | O.A no 122/2014

4. Government Circular dated 14.4.1081 provides that

the condition of calling names from the Employment

Exchange for appointment 10 Class-111 & IV post 18

cancelled in case of son of unmarried daughter of retired

Class-IV employees. AS Per the instructions of the
Government for appointment of Class-11l & Class-IV posl,

pames are called from Employment Exchange, who

maintain waiting lists of unemployed persons. A person

_% has to wait for his turn, and as and when his name is
H‘“f:h\mnt by the Employment Exchange to the Recruiting
Hauthority, he has to compete with other candidates either

|

- 3 1 .
[ 1

| =

& " fl‘. %

5 2 i sent by Employment Exchange or called by inviting
5 , applications. The Government Circular dated 14.4.1981
SN gave concession 1o one 500 or one unmarried daughter of

; a retired Class-TV Government servants, that their names
Lh need not be sent by the Employment Exchange. But they
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the reason why under the aforesald order, this Court
gbserved that, an enquiry is called for in the entire eplsode
and that the Chief Secretary of the State Government will
file an Affidavit explaining as to how guch recommendations
are considered in the matter of transfers especlally when
now transfers are governed by the Maharashirs
Government BService Regulations of transfers and
prevention of Delay in Discharge of Official Duties Act, 2005
(for short “the said Act of 2008™).

=. In the order dated 3@ December, 2018, we have
recorded the assurance of the State that it will be ensured
that the process of transfers will not be influenced by the
recommendations made by elected representatives of people
and the Hon'ble Minlsters who are not concerned with the
process of transfers. In terms of the said statement, Mr.
Dinesh Kumar Jain, the Chief Secretary of the Government
of Maharashtra has filed an Affldavit. The Affidavit dated
12% Depember, 2018 is taksn on record and marked ‘A for
|dentification. Paras-l and 2 of the said Affidavit reads

thus :

22—~
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regarding compassionate appointments and none of the
Applicant was eligible for the same. Similarly, when the
names of candidates are called from Employment
Exchange for appointment, names of all the candidates

qualification for the POSt are communicated by the
Employment Exchange. The selection is based on written
_ /[ oral test. Claim of the ﬂnuﬁmnm_thaLEn;EIm-W—pﬂét,
ﬂE is no selection process, is not correct. Learned
Presenting Officer argued that whether clarification no, 1
in Circular dated 10.12.1981 is valid or not is not very
relevant as the Applicants were appointed illegally, on

totally  erroneous interpretation of Eil_‘(:i.l]&l.l: dated
14.4.1981. Luémed Prcsﬁnting Officer contended that
Hon. Bombay High Court in W.P nn 3989 of 2013 etc by
order dated 20.1.2014 ordered that:-

“Petitioners are at liBerty to amend their Origina]
Application suitably, Similarly, respondent shall
also file reply on merit and the MAT shall decide the
0O.As on merits and as Per the judgment of
Constitution Bench referred to supra, at the
earliest, and within a period of six months after the
parties appear on 17.2.2014

The judgmient referred to in the aforesaid order s
Secretary, State of Karnataka Vs. Umadevi, AIR 2006 SO
1806. It was held in the aforesaid judgment that those
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7. I submit that I am filing the
present Affidavit for the Iimited
purpose of stating that the process of
tpgnsfer &t the lsvel of (the
Government will not be influenced by
any recommendations made by any
political leaders, members of political
parties or any Hon'ble Ministers who
are not part of the procass of
trangfers.

2. [ submit that all authorities who
are competent to effect the transfers will
he advised to girictly Mlow he
provisions ~ of  the Maharashtra
Government BServants Regulation aof
Transfers and Prevention of Delgy In
Discharge of Official Duties Act, 8005
while issuing transfer order”

2. We accept the statements made in paragraphs-l
and 2 of the sald affidawvit quoted above as the Undertakings
given on behalf of the State of Maharashtra. Now there 1s a
glear assurance that all transfars will be effected strictly In
accordance with the provisions of the satd Act of 2005 and

none of the transfers wil now be influenced by the

frr Uiphomted an = ITATAEETE s [owntoaded on - TR 20847
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(iv) ©O.A no B12 of 2009/. This Tribunal held that even
in case of irregular appointment, an employee cannot be
dismissed without giving him an opportunity of being
heard.

Learned counsel for the Applicants argued that the
termination orders {and orders in appeal] cannot be
sustained as they are issued in violation of the principles
of natural justice and also the Respondents are estopped
from removing the Applicants from service even if it is

held that their appointments were irregular or illegal

9. Learned Presenting Officer (P.0| argued that the
appointments of the Applicants have h-éen in violation of
21l established procedures. The circular dated 14.1.1981
had been issued only relaxing condition of calling the
names of candgdates for Class-Ill & Class-IV from the
Employment Exchange for the wards of the retired
Government Servants. It does not provide for direct

appointment of such persons. A large number of persons

fﬁ&a‘: have registered their names in the Employment
\ﬁ-ﬁ:.. Exchanges in the hope of getting employment m the

Government, However, names of the wards of the retired
_-. 4 Government servanis like the Applicants were not sentby
& f ' the Employment Exchange and they were appointed
without undergoing any seclection procedure. In fact,
appointments of the Applicants were like compassionate

3_1;\  appointment. There are separate distinct instructions
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recommendations of the palitical leaders including the
Hon'ble Ministars (who are not a part of the process of
transfers). We direct that the statements made in para-l of
the said Affdavit are brought to the notice of all the
sonoerned who have to exercise powers of transfer under
the said Act of 2015 so that there will not be any attempt to
make any recommendations thereby influencing the process

of transfers of the Government Servants,

3, The learned Counsel appearing for the petitionar
had tendered across the bar a letter dated 20" November,
2002 addressed to the Advooate on rocord for the petitioner
wﬂchmbakenunmmrﬂmwmnhheh&amﬂmntadm

advocate to withdraw the6+ petition.

4, Hence, we pass the following order :

(1) The writ petition is dispesed of as
withdrawn;

(i) The statements made in paras-l
and 2 of Affidavit of Mr Dinesh Eumar

Jain, Chief G8ecretary of the State

(94
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10. Woe have very carcfully perused various judgments

_of Hom. Bombay High Court connected with the 0. As and

other material on record. We have also considered
arguments on behalf of the Applicants and the
Respoendents. The Applicants were appointed in
Government service as wards of retired -Government
cmployees directly as admilted by them. Ostensible

aam

“ustification is_Government Circular dated 14.4.198]

ak
0

which at best exempt the Applicants from getting their
names sponsored from the Employment Exchange. The
Circular dated 14.4.1981 is a big concession granted to
retired Class-IV Government employees and their one son
or unmarried daughter could be considered for
cmployment in Class-1II or Class-IV service without being
sponsored by the Employment Exchange. However, this

Circular is erroneously interpreted by the Respondent no.

2 and Respondent no. § and the Applicants were given
direct employment without undergoing selection process.
In fact they should. have competed along with other
candidates,” who should have been called through
Employment Exchange and/ or by open advertisement.
The Constitution guarantees equal opportunity of
employment under the State. This right was violated
when the Applicants were appointed directly. It is
surpﬁ.aiﬁg as how the officers at the level of Principal
Conservator of Forests/Deputy Conservator of Forest
could interpret the Circular dated 14.4.1981 erroneously

to mean compassionate appointment of wards of retired

i

£y
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Government dated 12 December 2018
are accapted as statements made on bahalf
of the BState Government and Lhe
undertakings  given by the State
Government;

(1ii) We hepe and trust that the
statements made in the Affidavit of Mr
Dinesh Eumar Jain are made known to all
coneerned authorities exercising powers
under the said Act of 2005 to avoid any
attemnpt of political influence 1n the process
of transfer;

(iv) Though the Petition is disposed of,
the protection granted to Shri Shripat
Shinde under lause-11 of the order dated
oni Noyember, 2018 stands;

(w) There shall be 00 order as Lo

costs.

(A.B. OEA, )

28
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who had entered Government service through back door,

4o not have any right to get their services regalarized.

Hon. Supreme Court n Umadcvi's case (supra) ruled that
regularization of illegal and irregularly appointed persons
could mnever be an alternative mode of recruitment to
public service. guch recruitment &rc in complete
negation of guarantees contained in Articles 14 and 16 of
the Constitution of India.

The appointments of the Applicants arc accordingly bad

n law. Learned presenting Officer further contended that

the impugned order of dismissal werc passed by the
appointing quthorily =nd the spder in appeal by the

Appellate Authorities of the respective applicants. The
Applicants cannot decide who should be the Appellate
Authority. The Applicants claim that they had challenged
communication dated 9.7.2013 from the Respondent no.

3. The aforesaid corpmunication 18 based on the

judgment of Hon. High Court (Aurangabad Bench) dated

. 13.12,2011 in W.P no 1860,/2010. This eommunication
J:%\\ cannot  be challenged by the Applicants. Learncd
Y $ \ presenting Officer argued that all Applicants fled appeal
I against the order of dismissal which are disposed of by

' reasoned orders. The requirement of natural justice has

substantially been complied with.
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22 This Tribunal is of the view that special reason has to be referable to public
interest or cognizable and compulsive personal emergency of an employee which satisfies
the test of “special reason”™, If the transfer is merely on the request, the Tact of such request
seen from any angle does not satisfy the test of existence of and special reason or exceptional
circumstances.

24 The purpose and object of the prior approval as provided as Uls 4 (5) of ROT
Aci 2005 Is In order to have a dual check, control and the proper scrutiny In the matter of
pxistence of the grounds based on specinl reasons und exceptional cdroumsiances as reason
for transfer, Said purpose is totally frustrated in present case in the background of lack of
application of mind and evasive attitude of the superior officer ie. the Respondent No. 3.

1 e wael e e A g e feegw e T amfReTd wi et
s T e e St et aeh el T, T S g ST HA
By gt v e wyvard s g w6 A el e A1)
ar s w1, ST Tt Ao (96 ad w.c3y/2ev Ade s R0 300
arhe Pl e .

35 In the result it has to be concluded that the grounds of misconduct when used as
grounds for transfer, these result in & summary action which Is a sort of punitive action
taken in summary way. The aspects of punitiveness may get the secondary status would
such lightening action, be justified, on the grounds that the transfer could safeguard the
larger public interest, public safety, public order and any other similar exigeacy.

36 It is mot shown by the respondents as to how the alleged misconduct of the applicant
was so grave that instead of following routine legitimate conrse of taking disciplinary action
and initiation of disciplinary proceedings against applicant, as to how or for what “special
reasons” continuation of the applicant on the same post wauld be so gravely prejudicial to
the public interest, that sald need would constitute “special reasons™ or “extraordinary
circumstances™.

37 Iffailure to transfer was about to prejudice public interest and Government records
such reasons and clects transfer as quicker recourse, depending on conclusions as may
emerge in judicial serutiny, such reasons may withstand the test of existence of special
reasons ete. to it in second proviso of Section 4{4) of ROT Act 2005, lest the action would
turn into 3 colorable exercise of powers and hence malafide.

38 Thas, it is evident that the version contained in the proposal for transfer ie. letter
dated 16.08.2014 mlone s the factual foundation of “special reasons” or exceplional
circumstances. Acts of dis-obedience picked up in a ghart durstion, which do nol prove
and pose any cmergency te pablic interest, cannot and do not ipse facto constituie factual
material fo answer and justify the stipulstion of “special reasons™ or “exceptional
circumstances™ cither.
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24.......It appears that it was the case of midterm fransfer treated as special case uw's 4 (5) of
2005 Act and lscunae noticed in the work of Mirst respondent by the Secretary and remarks
made by the concerned Hon"ble Minister provided sufficicnt reasons tv Division Bench of
this Court to accept it as special case, Here, a3 we have noticed above, the note put wp for
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