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IN THE HON’BLE MAHARASHTRA ADMINISTRATIVE
TRIBUNAL, AT MUMBAI

ORIGINAL APPLICATION NO. OF 2024

District: NAVI MUMBAI

Vijaykumar Pandurang Mhasal ... Applicant
Vis.
The State of Maharashtra &Anr. ... Respondents
SYNOPSIS
SR. DATES EVENTS.
NO.

1. 04.09.1995 | Letter of appointment of Applicant in the cadre of
Chief Officer Grade B

2. 19.01.1996 |Order dated 19.01.1996 issued showing batch

seniority of the applicant

3. 11.07.1997 | Order of the appointment of next Batch junior to

the applicant issued.

4. 06.04.1998 |Order of the appointment of further next Batch

junior to the applicant issued.




10.12.1998

Order of the appointment of further next Batch

junior to the applicant issued.

01.11.2003

Seniority as on 01.11.2003 is published showing
the place of applicant and persons recruited after

him.

04.10.2007

Seniority as on 01.01.2006 is published showing
the place of applicant and persons recruited after

him as juniors.

03.12.2007

Applicant is promoted to the post of Chief Officer
Grade A from the reserved category of ST as per

2001 Act before some of his seniors.

21.11.2009

The Officer Junior to Applicant Mr. Sunil M.
Pawar promoted an got the seniority of 21.11.2009

10.

18.10.2017

Letter issued instructing to give conditional
promotions with reservation as per order in WP
2797 of 2015

11.

02.11.2017

As per order in WP 2797 of 2015 further

promotions stayed.

12.

29.12.2017

As per order in WP 2797 of 2015 further
promotions in only open category are allowed y

keeping reserved posts vacant.




C

| 13,

30.12.2017

Seniority list as on 01.01.2016 published indicating
the seniorities of Applicant at Sr. No.63 as on
03.12.2007 and Mr. Sunil M. Pawar at Sr. No. 91
as on 21.11.2009.

14,

18.02.2020

As per order in WP 2797 of 2015 directions for

promotion by seniority issued.

15.

04.03.2020

Mr. Sunil M. Pawar the Officer Junior to Applicant
promoted to the post of Chief officer Grade A
(Selection Grade) without considering the

applicant.

16.

20.04.2020

As per order in WP 2797 of 2015 revised

directions for promotion by seniority issued.

17.

27.11.2020

Seniority list as on 01.01.2020 is published

showing place of Applicant and officers junior to

him.

18.

07.05.2021

As per order in WP 2797 of 2015 final revised
directions for 100% promotion by seniority by

considering seniority as on 25.05.2004 issued.

19.

18.06.2021

The Applicant is promoted to the post of Chief
officer Grade A (Selection Grade) after his junior
by using the seniority list as on 01.01.2020.




20.

14.02.2022

Request applications submitted by the applicant to

the government regarding the grievance.

21.

| 13.10.2022

Draft Seniority list as on 01.01.2021 is published
showing place of Applicant in lower cadre at Sr.
No. 4 and officers junior to him Mr. Sunil M. |
Pawar at Sr. No. 30 on higher post.

22.

18.10.2022

Request applications submitted by the applicant to

the government regarding the grievance.

23.

29.11.2022

Draft Seniority list as on 01.01.2022 is published
showing place of Applicant at Sr. No. 38 and

officers junior to him Mr. Sunil M. Pawar at Sr. No.
231

24.

24.02.2023

Request applications submitted by the applicant to

the government regarding the grievance.

25.

13.11.2023

Request applications submitted by the applicant to

the government regarding the grievance.

26.

01.01.2024

Seniority list as on 01.01.2023 is published
showing place of Applicant at Sr. No. 35 and
officers junior to him Mr. Sunil M. Pawar at Sr. No.
22.

27.

22.03.2024

Draft Seniority list as on 01.01.2024 is published
showing place of Applicant at Sr. No. 26 and




E

officers junior to him Mr. Sunil M. Pawar at Sr. No.
13.

28. | 13.04.2024

Request applications submitted by the applicant to

the government regarding the grievance.

29. | 28.06.2024

Officers junior to Applicant are promoted to the
higher post of Joint Commissioner without
considering the seniority of Applicant as on
25.05.2004

SANDEEP DERE

ADVOCATE FOR THE APPLICANT
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IN THE HON’BLE MAHARASHTRA ADMINISTRATIVE
TRIBUNAL, AT MUMBAI

ORIGINAL APPLICATION NO. OF 2024
District: NAVI MUMBAI
Vijaykumar Pandurang Mhasal
Age. 55 years, Occ. Service,
R/at. Rahini CHS B/16, Plot No. 29, 30
Sector- 9A, Near Apna Bazar, Vashi,
Navi Mumbai 400703

Email: vijaymhasal{@yahoo.com

Mob: 8380800888 ... Applicant
VERSUS

1. The State of Maharashtra
Through the Addl. Chief Secretary
General Administration Department
Mantralaya, Mumbai 400032

(R

The Principal Secretary.
Urban Development Department,

Mantralaya, Mumbai 400032 ...Respondents




DETAILS OF THE APPLICATION

PARTICULARS OF THE APPLICANT:

As above.

Address for Service of Notice: As the same
PARTICULARS OF THE RESPONDENTS: As above.

PARTICULARS OF THE ORDER AGAINST WHICH

THE PRESENT APPLICATION IS MADE:

i) Order No. 3 No Order is Challenged
ii) |Date of Order : Nil
iii) | Passed by : Nil

SUBJECT IN BRIEF:

Deemed date of promotion
LIMITATION
The present application is well within limitation as per the

provisions of the Administrative Tribunal Act, 1985.



7.

7.1

i

JURISDICTION:
The Applicant was working with Respondents at District
Mumbai; hence, this Hon'ble Tribunal has jurisdiction to try

and entertain the present Application.

FACTS OF THE CASE:

The grievance of the Applicant can be redress by adjudication
Ufs. 19 of Administrative Tribunal Act and therefore the
Applicant approached to this Hon’ble Tribunal. The Applicant
has been superseded in the gradation list on the basis of length
of service in the feeder cadre, whereas the junior of the
Applicant superseded the Applicant as a result of which the
Applicant has been deprived of legitimate right of being
considered for the promotion to the post of Joint
Commissioner.

The Applicant states that, the Applicant came to be appointed
as Chief Officer, Grade-II by order dated 04.09.1995 and the

Applicant was joined to the said post on 19.01.1996 on the




7.3

basis of recommendation made by MPSC at Serial No. 22. The
Applicant is last candidate in the said selected batch and came
to be appointed from Scheduled Tribe category. And, since
then the Applicant continued in service and received benefits
of continuity of service. (The copy of appointment order of the
Applicant dated 19.01.1996 is annexed and marked as
Exhibit-“A?»).

The Applicant further states that, on the basis of subsequent
recruitment to the cadre of Chief Officer, Group-II conducted
in the year 1997 and accordingly, on 11.07.1997 two
candidates came to be appointed in the cadre of Chief Officer,
Grade-II on the basis of recommendation dated 23.05.1996.
The said candidate entered into the Government service after
the date of entry of the Applicant in the cadre of Chief Officer,
Grade-II, therefore the Applicant is in any manner senior to
such candidate who appointed or resumed in the cadre of Chief
Officer, Grade-II after 19.01.1996. (The copy of order dated

11.07.1997 is annexed and marked as Exhibit-“B»).




7.4

7.5

The Applicant further states that, on the basis of gradation list
of 2003 the Respondent prepared the list of candidates working
under the establishment of Respondent as on 01.11.2003 in the
same the name of Applicant is appeared at Sr. No. 102, and the
name Applicant Shri. Sunil Pawar who is appointed in a
subsequent batch shown at Sr. No. 105. It is to be noted that
the seniority of the present Applicant shown as 01.01.1996 and
the seniority of Shri. Sunil Pawar shown as 02.05.1997, the
said list is prepared on the basis of general gradation list of the
candidates in the cadre of Chief Officer, Grade-II. (The copy
of information provided by the Department of the candidates
in the cadre of Chief Officer, Grade-II as on 01.11.2003 is
annexed and marked as Exhibit-“C”).

The Applicant states that, the Respondent No. 1 timely
published the gradation list in the cadre of Chief Officer,
Grade-II, and the Applicant crave leave to rely on the gradation
list in the cadre of Chief Officer, Grade-II as on 01.01.2006
published on 01.06.2006. The name of the Applicant appeared

at Sr. No. 98 with seniority dated 01.01.1996 and the next
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7.6

junior of the Applicant is shown at Sr. No. 99 Shri. Sunil Pawar
with seniority dated 02.05.1997. The said seniority list is
prepared on the basis of length of service in the said cadre as
per the Rule 4 of MCS (Regulation of Seniority) Rules 1981.
Therefore, in the all seniority list the Applicant remained
above Shri. Sunil Pawar. (The copy of gradation list dated
01.06.2006 as on 01.01.2006 is annexed and marked as
Exhibit-“D”).

The Applicant states that, since the Applicant belong to
backward category and at the relevant time Applicant was
eligible, entitle for promotion to the post of Chief Officer,
Grade-I before the other batchmates of the Applicant who were
belong to unreserved category. The Applicant therefore
promoted to the post of Chief Officer, Grade-I on 03.12.2007
by superseding few of the batchmates after taking benefits of
reservation in promotion. The reservation in promotion was
valid at the relevant time and hence the Applicant was
considered from backward category and promoted to the post

of Chief Officer, Grade-I on the basis of roster maintained by



7.7

7.8

7.9

the Respondent. (The copy of order dated 03.12.2007 of
promotion of the Applicant in the cadre of Chief Officer,
Grade-I is annexed and marked as Exhibit-“E”).

The date on which the Applicant was promoted was crucial and
relevant since on the said date reservation in promotion has
been validly applicable in the State of Maharashtra. Therefore,
on the basis of then existing policy the Applicant was
promoted to the post of Chief Officer, Grade-1.

Thereafter, the Applicant further states that, all the batchmates
of the Applicant and juniors of the Applicant (Mr. Sunil Pawar)
promoted to the post of Chief Officer, Grade-I on 21.11.2009.
Therefore, of the batchmates and the juniors of the Applicant
however enter into the cadre of Chief Officer, Grade-I. The
Applicant therefore states that, on the basis of catch-up rules
the Applicant would become senior to those who subsequently
promoted to the Applicant on the basis of length in service in
the feeder cadre.

In the meantime, the policy of providing reservation in

promotion on the basis of GR dated 25.05.2004 has been

Shivaji M. Dhanage i
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7.10

7.11

declared Ultra Vires to the Constitution of India by Judgment
dated 04.08.2017 in CWP No. 2797 of 2015 filed by the State
of Maharashtra before Hon’ble Bombay High Court. As a
result of which the Government servant / Officer who were
promoted on the basis of reservation are treated as general
category candidate and became eligible for promotion as per
their gradation without availing the benefits of reservation.
Therefore, the Applicant should have been considered on the
basis of general seniority in the feeder cadre of Chief Officer,
Grade-II and subsequently shall be fixed in the cadre of Chief
Officer, Grade-I on the basis of length of service in the feeder
cadre as well as in the promote cadre,

The Applicant should have been considered for promotion to
the post of Chief Officer, Selection Grade on the basis of
general seniority without applying the roster of reservation
before the general category candidate who came to be
appointed in Government service after the Applicant,
specifically before consideration of Mr. Sunil Pawar to any of

the post for promotion. The Applicant should have become




7.12

eligible for promotion in the Government service as an when |
Mr. Sunil Pawar become eligible for promotion since Mr.
Sunil Pawar is admittedly junior to the present Applicant who
entered the Government service after the present Applicant
ie., on 02.05.1997 whereas the Applicant came 10 be
appointed on 01.01.1996 in the cadre of Chief Officer, Grade-
I1.

The Applicant deprived of his legitimate right of being
considered for the promotion on the basis of general seniority
without applying the roster of reservation. But since at the
relevant time Government did not frame any policy in the
matter of reservation in promotion on the basis of judgment
given by Hon’ble Bombay High Court in the CWP No. 2797
of 2015 dated 04.08.2017, the Respondent considered the
candidates for promotion to the post of Chief Officer, Selection
Grade from the cadre of Chief Officer, Grade-I. In the said
DPC the name of present Applicant was not consider since the
Applicant belongs to reserved category asa result of which Mr.

Sunil Pawar who admittedly junior of the Applicant




superseded the Applicant and further promoted to the post of
Chief Officer, Selection Grade on the basis of general
seniority.

7.13 Therefore, the Respondent No. 1 promoted the Chief Officer,
Grade-I to the post of Chief Officer, Selection Grade,
excluding those candidates who had once availed the benefits
of reservation but did not consider those candidates for
promotion on the basis of general seniority. As a result of
which the promotion order dated 04.03.2020 issued by the
Respondent No. ! is violation of fundamental rights
guaranteed in favour of the Applicant since the Respondent
promoted juniors of the Applicant to the post of Chief Officer,
Selection Grade. The Respondent promoted Mr. Sunil Pawar
to the post of Chief Officer, Selection Grade on the basis of
general seniority who happens to be junior to the present
Applicant in the gradation list to the post of Chief Officer,
Grade-II, which is the inductive cadre in a government service.
(The copy of impugned promotion order dated 04.03.2020 is

annexed and marked as Exhibit-“F*).




7.14

7.15

The Applicant further states that, the State of Maharashtra vide
GAD framed the policy in the matter of reservation in
promotion in view of Judgment dated 04.08.2017 passed by
Hon’ble Bombay High Court in CWP No. 2797 of 2015. And,
it is directed by Clause-3. (a), the Government officer / servant
belongs to backward category shall become eligible for
promotion on the basis of the seniority from their date of
appointment if they appointed prior to 25.05.2004. The
Applicant states that, the Applicant became eligible for
promotion to the post of Chief Officer, Selection Grade on the
basis of his date of appointment i.e., 01.01.1996 since the
junior to the present Applicant came to be appointed on
02.05.1997 has already been promoted before the Applicant to
the post of Chief Officer, Selection Grade. (The copy of GR
dated 07.05.2021 is annexed and marked as Exhibit-“G™).

The Applicant therefore preferred representation dated
14.02.2022, 27.07.2022, 24.02.2023 to the Respondent and
requested them to consider the case of the Applicant on the

basis of GR dated 07.05.2021 on the basis of general seniority




7.16
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from the date of entry in the cadre of Chief Officer, Grade-II.
It was expected on the part of Respondent to consider the
representation submitted by the present Applicant and decide
the gradation of Applicant as per the policy framed by the State
of Maharashtra but the case of Applicant has not been
positively considered by the Respondent. The Respondent vide
office noting dated 12.12.2023 had placed the case of the
present Applicant with the remark that the seniority of the
Applicant should have fixed above Mr. Sunil Pawar on the
basis of GR dated 07.05.2021 for the appropriate action before
GAD but the same was rejected only on the ground that the
present Applicant had once availed the benefit of reservation.
(The copy of representations and the file noting of the
Respondent is annexed and marked as Exhibit-“H*).

The Applicant further states that, the Respondent thereafier
published the provisional gradation list in the cadre of Chief
Officer, Selection Grade, on 22.03.2024 and thereby invited
the objections from the concerned Government officers in the

cadre of Chief Officer, Grade-I. The present Applicant




7.17

objected the provisional gradation list dated 22.03.2024 by
letter dated 13.04.2024 and it was brought to the notice of
Respondent that the name of Applicant shall be placed below
Shri. Bhalchandra Behere and above Mr. Sunil Pawar on the
basis of date of appointment. The Applicant brought to the
notice of Respondent the Seniority Rules of 2021 and the
seniority of a Government servant shall be fixed on the basis
of his length of service. The Applicant further claim deemed
date in the cadre of Chief Officer, Selection Grade on the basis
of Rule 4 (4) (a) and 4 (7) of MCS (Regulation of Seniority)
Rules 2021. (The copy of objection raised by the Applicant by
letter dated 13.04.2024 is annexed and marked as Exhibit-
“).

The Applicant states that, the Respondent did not considered
the representation given by the Applicant and further published
the gradation list in the cadre of Chief Officer, Selection
Grade, in the same Mr. B. S. Behere shown at Sr. No. 12 and
Mr. Sunil Pawar shown at Sr. No. 13 whereas the present

Applicant shown at Sr. No. 26 therefore the Applicant states

|5
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7.18

7.19

that the Applicant has been deprived of his legitimate right to
place himself in a gradation list on the basis of length of service
as per the Rule 4 of the MCS (Regulation of Seniority) Rules
1981 or Rule 3 of the MCS (Regulation of Seniority) Rules
2021. (The copy of impugned gradation list dated 02.05.2024
is annexed and marked as Exhibit-“J”).

The Applicant further states that thereafier the Respondent
issued the order dated 28.06.2024 issued promotion to the post
of Joint Commissioner, Maharashtra City Administrative
Services on the basis of final seniority list dated 02.05.2024.
By the same the junior of the Applicant named Mr. Sunil
Pawar superseded the Applicant as a result of which the
Applicant is completely deprived to enjoy the benefits of
longed eamed seniority on the basis of date of entry in the
service. (The copy of order dated 28.06.2024 is annexed and
marked as Exhibit-“K?).

The Applicant states that, the Applicant shall be considered in
the gradation list as if the Applicant belongs to general

category and shall be considered for promotion on the basis of
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his gradation in the seniority list. In the present case the
Applicant is made to suffer because the Applicant belongs to
reserved category, the scheme framed by the Government vide
GR dated 07.05.2021 the Applicant is eligible for placement in
the gradation list on the basis of his date of appointment in the
Government service. The Respondent did not consider the
service rendered by the Applicant since the date of his
appointment whereas the other candidates / Government
servant / officer who appointed on the establishment of
Respondent are placed in the gradation list on the basis of their
appointment.

7.20 Therefore, the Respondent committed a grave error by not
considering the Applicant in the seniority list on the basis of
GR dated 07.05.2021 and hence the Applicant approached to
this Hon’ble Tribunal on the following grounds: -

8. GROUNDS:

8.1 That the Respondent cause irreparable loss to the Applicant by
not granting correct placement to the Applicant in the

gradation list.




8.2

8.3

8.4

8.5

8.6
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That the Applicant is entitle for the service benefit such as
seniority and the benefits of seniority on the basis of length of
service which can be determine only on the ground of date of
entry in the service.

That the Respondent cannot cause prejudice to the Applicant
by not granting the benefits to the Applicant for which he is
legally entitle.

That the Respondent did not consider the case of Applicant for
the purpose of seniority from the date of his initial entry in the
service whereas the other similarly appointed candidates along
with the Applicant has already been considered for the purpose
of seniority and accordingly for promotion on the basis of their
date of appointment.

That the juniors of the Applicant superseded the Applicant
preciously Mr. Sunil Pawar superseded the Applicant who
entered the Government service subsequent to the Applicant.
That the Applicant can be denied promotion or benefits of
seniority only on the ground of pendency of departmental

enquiry / criminal proceeding against the Applicant, but in the



8.7

8.8

8.9

8.10

present case no such departmental enquiry or criminal
proceeding is pending or taken into consideration for not fixing
the seniority of the Applicant.

That the Applicant is entitle to remained the gradation list on
the basis of general principles of seniority as defined under
Rule 4 of the MCS (regulation of Seniority) Rules 1981 or Rule
3 of the MCS (regulation of Seniority) Rules 2021, there is no
such ground or reason recorded by the Respondent while not
including the name of Applicant at appropriate place above
Mr. Sunil Pawar.

That the Respondent ought to have fix the seniority of the
Applicant on the basis of Clause- 3 (a) of Government
Resolution dated 07.05.2021.

That the Respondent did not consider the representation and
objection took by the Applicant to the provisional seniority list
dated 22.03.2024, and in spite of though the Respondent
published the final gradation list dated 02.05.2024,

That the Respondent cannot deny promotion to the Applicant

merely because the Applicant belongs to backward category.




)

8.11 That the Applicant entitled to have equal treatment at par with

all the other batchmates and the juniors to the Applicant under

the establishment of Respondent.

8.12 That the general principles of seniority cannot be different for

10.

11.

the all Government servant who are similarly situated.
REMEDIES EXHAUSTED:

In the circumstances, the Applicant has no other efficacious
speedy remedy than to approach this Hon'ble Maharashtra

Administrative Tribunal, Mumbai.

MATTER PREVIQUSLY FILED:

The Applicant has not filed any other application in any other
Court except this Hon'ble Maharashtra Administrative

Tribunal, Mumbai.

RELIEFS WITH PRAYERS:

The Applicant, therefore, prays that:
(@) This Hon’ble Tribunal may be pleased to direct the

Respondent to re-fix the seniority of the Applicant on the



basis of Clause- 3(a) of the GR dated 07.05.2021 since the
Applicant came to be appointed in Government service on
01.01.1996,

(b)This Hon’ble Tribunal may further pleased to direct to
Respondent to considered the Applicant for promotion to
the post of Chief Officer, Selection Grade w.e.f.,04.03.2020
the date on which the juniors of the Applicant Mr. Sunil
Pawar promoted on the basis of general seniority as if there
is no reservation in promotion.

(c) This Hon’ble Tribunal may further pleased to direct the
Respondent to assign the Applicant, 04.03.2020 as a
deemed date of seniority in the cadre of Chief Officer,
Selection Grade, under Rule 5 of MCS (Regulation of
Seniority) Rules 1981 or under Rule 4 of the MCS
(regulation of Seniority) Rules 2021, the date on which the
juniors of the Applicant promoted,

(d)The Respondent may further directed to promote the
Applicant to the post of Joint Commissioner w.e.f,,

28.06.2024 the date on which the juniors of the Applicant

s /- Bliva)i M Dpap,
H:mumm,m?.

Reg. Mo, 15378
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Mr. Sunil Pawar promoted to the post of Joint
Commissioner.

(e) Respondents be ordered to pay the cost of the present
Petition to the Applicant.

(f) Any other and further order as this Hon'ble Maharashtra
Administrative Tribunal, Mumbai may deem fit, proper, and

necessary in the circumstances of this case be passed.

12. INTERIM RELIEF:-

During the pendency of this Original Application this Hon’ble
Tribunal may please to direct the Respondent to consider the
case of Applicant as per Clause — 3 (a) of GR dated 07.05.2021
and fix the provisional seniority of the Applicant subject to
outcome of this O.A.

13. LIST OF ENCLOSURES :

AS PER INDEX ABOVE

PLACE: MUMBAI
DATE: o .07.2024

SANDEEP DERE
ADVOCATE FOR THE APPLICANT
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VERIFICATION

I, \lijdgkuwmf P&hd\ﬂﬂﬂj m‘ﬁﬁc&Age. ¢S years, Occ. Soryice ,

Riat. _ Robini CHS Blis, plet ~o-29.20

Sector- A  deay Apna Lazanv. Nash;

Navi Muombej - Pin 40703 Mob: 2380800888

Email: \H}q_!w\hdqﬁ € Yahed cewn . do hereby verify and

solemnly state on oath that the contents of Para Nos. | to 4-_are true to
my personal knowledge and Para Nos. §_to 12_are believed to be true on

legal advice and that 1 have not suppressed any material fact.
Date: 19 /7112024

Place; Mumbai (Applicant)

/

SANDEEP DERE& ASSOCIATES
ADVOCATE FOR THE APPLICANT BEFORE ME

BEFORE ME

(idacr’

e

Adv, Shivaji N. Dhanage
Notory Govt. Of Indig
Regd. No. 15376, MUMBAI (MS}
404405, 41h Fioor, Davar House,
197/189 Near Central Camera Bldg..
D.N. Road. Fort, Mumbai - 400001
Mob.: 8591897834

10 JUL 0%

NOTED & REGISTERED
PagaNolQ—'l-SrNo‘g:l'\g

1

Dated. ... 4GS 202 orn
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