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IN THE HON BLE MAHARASHTRA ADMINISTRATIVE
TRIBUNAL MUMBEAI AT MUMBAI

QRIGINAL APPLICATION NQ. OF 2024,
DISTRICT: SOLAPUR
Mr. Tribhuvan Govind Kande ... Applicant
Vis.
The State of Maharashira &Anr ... Respondimis
SYNOFPSIS
S DATES EVENTS.
NO.
1. |04.04.1984 | The Applicant joined as a Technical Assistant.
2. 31.05.2022 | The Applicant served more than 35 vears to the
Respondents and retived as Sub-Divisional Otficer.
3. When the Applicant retired nothing was pending
against the Applicant but til] date, the Respondents
did not relegse the retirement benefits. Hence this
O.A
5 Er' DERE

ADVOCATE FOR THE APPLICANT




IN THE HON’BLE MAHARASHTRA ADMINISTRATIVE
TRIBUNAL, AT MUMBAI

ORIGINAL APPLICATION NO. DF 2024
District; SOLAPUR

Mr. Tnbhuvan Govind Kande

Ape: 60 years, Oue; Retired as a Sub- Divisional Officer

R/at; Kalambwadi {A] Post Kategaon

Talska Barshi, District Solapur 413405

Mok: 888115773

Email: tpkanded@gmail.com ...  Apphcant
VERSUS

1. The State of Maharashtm
Through the Principal Secretacy
Water Resources Dlepartment,
Mantralaya Mumbai — 400032
2. The Superintending Engineer and Admimistrator
Command Area Development Authonty,
Sinchan Bhavan, Guru Nanak Chowk,
Solapur— 413003
3. Executive Engineet,
Solapur, Irmigation Divion
Gum Nanak Chowk,
Solapur — 413003
4, The Audit- General of Account,
2™ Floor, Pratishtha Bhavan, New




2.

3.

b.

Marine Lines, 10[ Maharshi Karve Marg,
Mumbai 400024 ~ RESPONDENTS

DETAILS OF THE APPLICATION

PARTICULARS OF THE APPLICANT:

As above.

Address far Sepvice of Noties: As the same

PARTIHCULARS OF THE RESFONDENTS: As ahove,
PARTICULARS OF THE ORDER AGAINST WHICH

THE PRESENT APPLICATION IS MADE:

[} | Order No. !

i) | Dare of Order

i) | Passed by

SUBJECT IN BERIEF:

Fensionary/Retircment Benefits
LIMITATION
The present application is well within [imitalion as per the

provisions of the Administrative Tribunal Act, 1985

JURISDICTION:



71

T2

The Applicant was working with Respondents at Distict
Solapur; hence, this Hon'le Tribunal bas jurisdiction to try and

entertain the present Application,

FACTS OF TIHE CASE:

The Applicant states that the Applicant is constrained to
approach this Hon'ble Tribunal due to the non-performance of
Constitutional duties by the anthority which is duty-bound to
take care to rémain within four corners of the Law. The presant
Applicant has suffered an itreparable loss due to the non-
performance of duties by the Authority within the time limit,
The entire incident that the Respondent has acted in a manner
thereby collectively responsible for deliberate not rleasing all
pensionaty and retirement benchits to the Applicant to which
Applicant has been entitled, therefore Ihe Applicant

approached this Hon kle Trnibunal.

The Applicant states that, the Applicant joined duty on
U4.04.1934 a5 a Technical Assistunt at the estahlishment of the
Respondent Ne. 2. It is to be aoted that when the Applicant
retired at that time FIR. was lodged on 08.03.2017 against end

subgequently Criminal case was filed against the Applicant on
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20 16,2019, RCC 367 of 2019, However, those criminal case
was aroused from the private complaint filed by the relatives
which dees not have any connection/relation with the service
of the Applicant hence there s no hurdle for the Respondents
to pive retirement benefits to the Applicant. (The copy of the
Retitement certificate is annexed and marked as EXHIBIT —
u47)

7.3 The Applicant states that, the finance department vide GR
dated 20.06.1996 stated that the leave encashment should pay
within the periad of one month after retirement The Finance
Department vide GR dated 27.05.1996 stated that Lhe group
insurance should pay within a period of 3 manths after
retiremenl. (The copy of the GR dated 20.06.1995 and

27 05,1996 are annexed and matked as EXHIBIT —“B7).

The Chart of the Retirement benefits that are not paid till

today to the Applicant:

Zr. | Particulars Retirement | Due date Eemarks
M. date
il PF 31.05.2022 | Received on | 19.05.2022
time.
2| Gratuily 31.05.2022 | 31.08.2022 | Not received
3\ Leave 31052032 [ 31.06.2022 | Mot received
encashment |
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1.5

1.6

5

4 Group Insurance | 31.05.2022 | Received on | 18.0R.2022
fbire,
5| Pension 31.05.2022 | Received provisional pension

01062022 to 31.05.202%
Till date the Applicant has not
received Provisional pension.

The Applicant states that, the Finance Departtnent vide GR
dated §1.11.2008 made clear that after the retimment of any
government employee it is the responsibility of the depariment
1o issue a Gratuity within 3 months that is ot paid till date.
(The copy of the GR dated 01.1] 2008 is annexed and marked
a5 EXHIBIT —“C*)

The Applicant was entitled to 21! the benefits as 3 matter of
tight and the Respondents were the authority to act accordin e
to Law. But the Respondents delaved the process hence the
Applicant is entitled to retirement benefits with intersst. The
Respondents have deliberately aewed in such 2 manner therchy

an irreparable loss caused to the Applicant.

t 15 to be npoted that, the Applicant made various
representations before the Respondents whereby the Applicant
requested the Respondents lo release (he retirement benefits

but the Respondents did not show mercy on the Applicant and

-
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did not grant/release the retirement benefits. (The copy of the
variows representations is annexed and marked as EXHI BIT -

[ D‘H

The Applicant states that in the year 2017 he was working as
Sectional Engineer, Irmigation Sectie, IL Barshi under the
office of the Executive Engineer, Solapur Irmigation Division
Solapur when the FIR Ma. 84 of 2017 came 10 registered
apainst him and other government officers Barshi Sub-
Division on 08.03.2017 at Vairag Police Station Solapur for
the alleged offences punishable under section 306 and 34 of
IPC in the context of suicidal death of the subordinate
employee by pame Guruprasad Savata Mali who was
appoitited on compassionate ground following the death of bis
father Savata Mali who have worked as a Clerk. (The copy of

the FIR iz annexed and marked as EXHIBIT —“E™)

The Applicant states that it is alleged that sometime in January
16 the deceased Mali was transferred to Jawalgaon, Tal
Barshi, District Solapur and thereafter, in February 2016 Late.
Gurupradsad Savala Mali resigned from his job. It is {urther

alleged that the Applicant and others harassed the said



19

employee in every possible way. That in view of this, it is
alleged that the said employee committed suicide and Ieft
behind him the suicidal note in which he referred the names of
Mr. Hawale, Mr, R.3. Kulkami and Mr. Bharat Gosavi but
without mention the nature of the harassment. However as per
KT applicarion sought by the Applicant on 07.12.2023, the
Sub divisienal Engineer, Irigation Sub-Division, Barshi
replied on 04.01.2024 whereby informing that Late Mr Mali
was not ransferred in the January 2016 or he did not submit
atry resignation application in February 2016, It is further to be
noted that, the Bespondent No. 3 vide letter dated 14.190.2022
informed the Respondent No. 2 thar late, Mr Mali was working
under the officer of Irrigation Section [ Barshi and the
Applicant was working under Imigation Section 11, Barshi
hence the Applicant was not invelved in any misappropriation
activity alleged in the FIR, {The copy of the letier dated
14.10.2022, RTI reply dated 04.01.2024 isa annexed and

marked as EXHIBIT =“F)

The Applicant states that in such circomstances, the Applicant
approached the Hon'ble Bombay High Court filing Criminal

Anticipatory Bail Application No. 397 of 2017 thereby secking

o
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7.11

Anticipatory Bail which came to be granted vide order dated
NG.04.2017 there releasing the Patitioner on bails on such
terms and conditions as mentioned therein, The Hon'ble High
Court heid that prima facie, it is doubtful whether an offence
under Section 306 rfw 34 of IPC is made out in the facts this
case. [The copy of the Anticipatory Bail order dated

06.04.2017 i3 annexed and marked as EXHIBIT -“G*)

The Applicant states that, it is to be noted that as mandatory
procedure under sanction 197 of Criminal Pracedure Code for
the purposes of Glling the charge sheet in the Criminal Court
has not been taken from the competent authornty. Investigating
(ficer completed the investigation and fled the charge sheet
in B.C.C. No. 307 of 2019. However, the Applicant has not
rcecived the summaons by the Leamed JWLF.C Barshi, Dist.
Solapur but the samc came to be issued ta the cne of the
accused. {The copy of the RT1 Application dated 07.11.20:23

and reply daled 28.11.2023 i3 annexed and marked as

EXHIBIT *H"}

The Applicant statcs thay, in Civil Appeal No. 7766 of 2013 of
the Hem'ble Supreme Court beld that, before filing a

chargesheet apainst any government officer it 1s mandutory o



take prigr permission of the competent authority and if the
department without taking prior permissian files a chargesheet
against any government officer then the pracedure followed by
the Respondents is illegal. However, in the present case the
Respondents failed to camply with the said rule. {The copy of
the order in Civii Appeal No. 7766 of 2013 of the Hon'ble

Bupreme Court is annexed and marked as EXHIBIT — “I™)

.12 The Applicant states that on 31.05.2022 from the povemment
service attaining the ape of superannuation and thercfore he
became eligible to receive all his retirement dues for which the
matier was required to process 2 years prior to the retirement
of the Applicant. The Applicant approached the Respondent
No. 2 with a request to take steps to release the retirement dues.
However, the Respondent No. 2 informed the Applicant about
such issuc can be resolved only by the Respondent No. 1. {The
copy of all representation and reply of the Respondents are

annexed and marked as EXHIBIT — *J*)

1.13 The Applicant states that, the Applicant nll date has not
received any ¢opy of the chargeshest o summons or any other
notice issued by the IMTC, Barshi. The Applicant preferred

RTI Application on 10.10.2023 whereby requesting to produce
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the copy of the Chargesheet, summons or any other notice
received by the Ld. IMFC however the Respendent No. 3 vide
letter clated 07.11.2023 informed the Applicant that the office
has not received anything against the Applicant. 1t i3 to be
noted it is principal law till the issuance of the Chargesheet no
criminal case has beep initiated in the present case the
Applicant has oot received a copy of chargesheet or summaons.
(The copy of the RTI Application dated 10.10.2023 and the
reply dated 07.11.2023 is annexed and marked as EXHIBIT —

HI{!!

[n view of same, the Respondents cught to have taken into
consideration the provisions of Rule 27 (6} (a) and (b) of the
Maharashira Civil Services {Pension) Rules, 1982 which they
have [ailed to do. The provisions of Rule 27 and 130 of M.C.5.
(pension} Rules and Rule 28 of M.C.5.(Leave) Rules are not
applicable stnetly and in such siustions the pension and
pensicnary benefits can be released. The Govemment is in
contravention of the constitutional nght bestawed upon the
Government servant as per Article 300-A, which deals with the

persons not to be deprived of property save by authoriry of law
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and definitipn as stated in Article 366G {17) of the Constitution

of India.

In an Original Application Ma. 346 of 2021 the Honble MAT,
Bench at Aurangabad in a similar matier granted all pensionary
benefits (o the govermment officer. The present case it 15 not
the case of commining misconduct while discharging the
duties of the post held by the Apphcant as a Government
Servant. Due to withholding of pension and pensionary
benefits, the Applicant has been deprived of his fundamental
right as recognized under Article 300{A) of the Constitution of
India. {The copy of the order in Original Application No. 346

of 2021 is annexed and marked as EXHIBIT —“L"™)

T.16 In the Wit Petition No,2630 of 2014 decided by the Hon'ble

High Court of Judicature at Bombay Bench at Aurangabad in
the matter of Purushoitam Kashinath Kulkarni & Ors, Vs, The
State of Maharashira and Others. decided on 16.02.2016. In the
said citation case by interpreting the provisions of Article 30{0-
A and 366 (17) of Constitution of India and by relying upon
the case law of the Hon'ble Apex Court in the matrer of State
of Jharkhand and Cihers reported 1n 1{2013) 12 5.C.C. 210, it

is held that withholding the amount of pension, gratuity and
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leave encashment cannot be countenanced. (The copy of the

otder in Writ petition No. 2630 of 2014 is annexed and marked

as EXHIBIT —“M™)

In 0.ANo.1072 of 2017 in the matter of Shri Racsaheb
Channappa Mane Vs. The Commissionsr of Police, Mumbai
& two Ors. decided on 07.09.2018. [n the case, the respondents
therein declined to release the pepsionary benchis to the
applicant on accoumt of criminal case pending against the
applicant therein. The crimipal case pending sgainst the
applicant therein waa on the basis of complaint filed by the
private party. The applicant challenged the cniminal case by
filing the Wit Petition before the Hon'ble High Court and the
Hon ble High Court was pleased to stay the said proceadings
against the applicant. The said case was not at all connected
with the ofticial duty of the applicant. In view of same, retiel
was granted to the applicant by giving necessary direction to
the competent authority for granting regular pensionary
benefils to the applicant. (The copy of the order in
3.4 No. 1072 of 2017 in the matter of Shn Raosabeb

Charnappa Mane ¥s. The Commissioner of Police, Mumbai
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1.19

7.20

& two Ors. decided on 07.09 2018 is annexed aod marked as

EXHIBIT N}

The Respondent authorities gught to have considered that the
coiminal case in which the Applicant i3 involved 15 not in
respect of any misconduct while discharging the official duties
and the Applicant has been punished departmentally in that
respect. It is further to be noted that the Respondent Mo, 1 dll

date has not granted NOC for further retirement benefiis.

The Applicant states that, io the identical matter in O.A. No,
200 of 2021 this Hon'ble Trnbunal granted the relief and
directer] the Respondents to pay the pensicoary benefits with
imterest. It is to be noted that when the Applicant retired at that
time ne DE or cominal proceeding was pending against the
Applicant hence it is a violation of law that it’s been more than
2 years and till date, the Respondents did not pay the gratuity,
{The copy of the Judgment passed in QA 200 of 2021 is

annexed and marked as EXHIBIT —~“0")

It is the responsibilily of the Head office to undedtake the work
of competition of pension papers well in advance 50 as to

submit to the concemed authority so that pension and other



retical bepefits are paid to a povernment servant within a
prescribed penod. However, the Respondents did not follow
the procedure laid down ag per Rules 120, 121, and 122 of
Pension Rules 1982, It clearly shows lapses and negligence oo
the part of the concemed authenity which deprived the
Applicant of utilizing his retiral benefits.

“128. Preparation af pension papers

{1} Every MHeoad of Qffice shall undertake the work of
preparation of pension papers in Form O in respect af Non-
gazeited Government servant as well as Gazetted Uovernment
xervant, whose pay and afllewances are drown by him on
extahfishment bills, two years before the date an which they
are due to retive on superaniuation or on the date on which
they proceed on leave preparafory fo retirement whichever is
eariier.

(2) The Audir Officer shall undertake the work of prepavation
of pension papers It Form 6, two vears before the date on
which e Gazetied Government servant, other than mentioned
in sub-rule (1) above who is due fo retire on superannuation
or on the daie on which he proceeds on leqve preparaiory fo

reliremeni, whichever is earirer.



(3} The time schedule and procedure prescribed in these rufes
shall be fotlowed by the Auwdir Offficer vn whom the
responsibifity for preparation of pension papers in respeet of
Gazetted Government servants under sub-rule (2) has been
enfrusted.

{9} M the case of a Government servant holding a fien, or a
suspended lien on @ Non-gazetted post and holding a Gazetted
post in a temporary or officfating caparity at the time of
refirement and whose pay and allowances are nol drawn by
the Head of Office on establishment bills, ihe Head of Office
shall send the service book of the Government servant
concerned (o the Audit Qfficer two years in advance of the date
of retirement of such (Fovermment servagn! ar g5 sooR as
passible if such Government servant is promoted to officiate in
a Gazetted post ondy during the last year of kis sermvice affer
verifying tha! the cerdficate of verification relating o nor-
sazetted rervice has been recorded and that the service book
is complere in all respecis.

121. Stages for the completion of pension papers

(1) The Head of Office shall divide the period of preparaiory
work of two years referred to in ride 120 in the following three

Siages: -



() First Stage - Verification of vervice - (i} The Head of Office
shall go through the service book of the Government sermant
end sarisiy kimself as to whether the certificates of verification
Jor the entive service are recorded therein,

(i} In respect of the unverified portion or portions af service,
he shall arrange to verify the portian or portions of such
service, as e case may be, with reference to pay bills, a
gquittance rolls or other relevant records, and record the
necessary cerlificates in the service book.

{iii) ff the service for any period is not copobie of belng verified
in the manner specified in sub-clause (i) und sub-clause (i),
that peviod of service having been rendered by the Gevernmeny
servant in another Office or Depariment, a reference yhull be
made to the Head of Office in which the Government servant
is shown fo hove served during Hhat period for the purpose of
verification.

{iv] I ary poriion of service rendered by a Governmeni servant
i5 ao? capable of being verified in the manner specified in sub-
elemse (1), o seb- dlawse (i), ar sub-clouse (i) the
Croverpment servant shalf be asked fo file o written — statement
an plain paper stating that e had i foct rendered thut period

af service, and shall | ar vhe foot of the stotement, make and
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subisuribe fo o declaration as to the truth of that siatemeni, and
shall, In support af such declaration, produce all documentary
evidence and firmish all information which is in his pawer to
produce or fitrnish.

(v} The Head of Office shall, after taldng into consideration the
Jfacts in the written-statement and the evidence produced and
the fnformation furnished by thai Governmeni servang
support of the said peried of vervice, admil that portion of
service ns having been rendered for the purpose of calculating
the persion af thar Gavernment servan!,

(b} Second Stage — Making pood omission in the service book
;- (&} The Head of Office wiile scrutinizing the ceviificates of
verfication of service, shall also identify if there are any other
aomiszions, imperfections or deficiencies which have a direct
bearing on the determination of "Pensionable Pay' and the
Fervice qualifving for pension,

i) Every effort shell be made fo compleie the verification of
serwice, as in clame (o} and to make sood omissions,
imperfections or deficiencies referved 1o In sub-clawse (i) of
this clause, Any omissions, imperfections or deficiencies
incliuding the portion of service shown as unverified in the

service book which i has net been possibie fo verify in
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aceordance with e procedure laid down in clause (a) shall
be hmored und service qualifving for pension shatl be

determined on the basis of the entries in the service book,

{it}) Caleulation of Pensionable Pav - For the purpose of
catculation of pensionable pay, the Head of Offtce shall verify
Jfrom ihe service book the carreciness of the pay drawn or 1o

be drawn during the last ten months of service, In order fo

ensire that the pay during the last ten months or service has

been correctly shown in the service book, the Head of Office

rcty verify the correctitess of pay fo rthe period of wenty- four

manths only, preceding the date of retirement of a government
servaii, and nai for any period prior lo thet dote.

(C) Third Stage — Obtaining Form 3 by the Head of Offive :-

Eight months prior to the date of retivement of the Government

servant, the Aead of Office shall obiain Form 3 from ihe

{rovernment servant, duly completed.

{2} Action under clauses fa), (B} amd (¢} of sub-rule (1) shall

be completed eight month prior fo the date of retirement of the

Covernment servant,

{22 Complation of persion papers
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The Head of Qffice shall complete Part | {fand Part-{l]) of
Form & nof letter than six monihs before the dote of retivement

af the Governmen! servanl”

The responsibility has been fixed upon the Head of Office to
undertake the work of completion of pension papers well in
advance as lo submit the same to the concerned Authonty so
that pension and other retiral benefits are pard to a Government
servant within prescribed period. However, in the pregent case,
no such steps are taken. It clearly exhibits lapses and
negligence on the part of concerned which deprived the

Applicants from utilizing their retiral benefits

[t is to be noted that co-accused (o the FIR and criminal case
bir. Hawale retired on 31052020 and has received all
pensionary benefits, hence it caused in justice to the Applicant.
The Respondents deliberately did oot grant the Applicant
pensionary benefit. The Applicant's state that, the Police
Inspector has tc take prior permission of the competent
authority before the lodging FIR and ¢riminal case against any
government officers. However, in the preseri case the

Respondents did not follow the rules laid down m the slabutory

1



2.0

7.23

8.

g1

law. (The copy of all orders where the Applicant received his

benefits 15 annexed and marked as EXHIBIT —<P")

[t is the responsibility of the Head office to undertake the work
of competition of pension papers well in advaoce so as (o
submit o the concemed authonty so that pension and other
retiral benefits are paid to 2 government servant within a
prescobed period. However, the Respondents did not foliow
the procedure laid down as per Rules 120, 121, and 122 of
Pension Bules 1932, [t clearly shows lapses and negligence on
the part of the concemed authority which deprived the

Applicant of utilizing his retiral benefits.

GROUNDS:

That, as per [aw and rules, and regulations the Applicant is
entitled to retirement benehts. That, prima facie can be seen,
there 15 a deliberate delay on the part of Respondents for

releasing the benefitg.

£.2  Tha the Respondents deliberately oot releasing the retirement

benefits to the Applicant hence he is eligible for the interest.
It’s been more than 3 years and the Respondents did not prant
the regular peosian to the Applicant thercforz it is a viglation

of the law.



2.3

g4

5.5

H.6

B.7

The Applicant is entitled 1o interest on pratuity a3 per the GR
dated 01.11.2008 and Rule 12%B of Pension Rules 1982 since
ity been more than 2 years and the Respondent did not pay the
gratuty.

[t iz 40 be noted that, the Respondent No. 2 did not pay the
Leave encashment as por statutory rules and hence there is a
delay of 2 years and the Applicant is entitled to the interest an
delayed payment as per GR dated 20.06.1996.

That there has besh no departmental enquiry being initiated
agginst the Applicant for any other alleged misconduoct said o
have been committed by him while 1o gervice till bis retirement,
That the aforesaid contention of the Applicant [inds support
from the order passed by the Hon'ble Bombay High Court on
14.08 2019 in Cominal Wit Petition No_ 1579 of 2017 to the
effact that ng charge sheet shall be filed o the subject ciminal
proceedings i.e., FIR No. 84 of 2017 registered at Vairag Police
Station, Solapur against the Petitioner without prior perroission
of the Hon'hle Bambay Hiph Court till date.

It is not that according to the Respondents the Petitioner owes
certain amounts pavable to the state Government towards his

law (ol dues.
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8.8

8.9

Thus, there could not be any legal hitch for the Respondents io
release 1o favour of the Appheant all bis retirement dues but
aven then, surprisingly what is paid to the Petitioner 15 only the
Frovisional Fension upto 1 year only.

That as statzd above there are three other accused persons in
the said R.C.C. No. 367 of 2019 pendinp at Vaimg Police

Station, Solapur.

.10 That if accordingly, o the Respondents, the Applicanl cannot

10,

be granied any relirement does in view of pendency of the
Criminal Case then in that event it is absolutely necessary
explain as to why the other accused name Mr. Halwe who has
similar/identical situation, the Respondent has been issued all
pensicnary benefits to him.

REMEDIES EXHAUSTED:

In the circumsiances, the Applicant has oo other efficacious
speedy remedy than to approach this Hon'ble Maharashira
Administrative Tobunal, Mumnbai,

MATTER FPREVIOUSLY FILEL:

The Applicant bas not filed any other application in any other
Court except this Hon'ble Maharashira Administrative

Trnbhunal, Mumbai.



11. RELIEFS WITH PRAYERN:

The Applicent, therefore, prays that:

{a} This Tlon'ble Trobunal may be pleased o direct the
Respondents to release the retirement benebits e, gratuity,
leave encashment and regular pension with interest rate of
13%0 p.a.

(b)This Hon'ble trbunal may be pleased to direct the
Respondent Mo, 3 w pay the /regular pepsion Som
31.05.2022 1o ull today.

{c} By the suitable orders and directions, this Hon'ble Tribunal
may kindly be pleased to direct the Respondent No. 2 to
release the commutation of pension and leave encashment,
since it has been more than 2 years of the retirement of the
Applicant the Respondents till today did not release the
retirement henefits.

{d)This Han'ble Tribunal be pleased to direct the Respondents
to release the retirement benefits and interest within a peried
ot three weeks from the date of passing the order from this
Hon'ble Tribunal:

{e)Respondents be ordered to pay the cost of the present

Petition to the Applicant.

25



{f) Aoy other and further order as this Hon'bie Maharashia
Administrative Tribunal, Mumbai may deem hit, proper, and

negessary in the circomstances of this case be passed.

12. INTERIM RELEIF
Thiz Hon’ble Tribunal may be pleased to direct the
Respondents to pay the provisional pension to the Applicant
from 01.06.2023.

13, LIST OF ENCLOSURES:

A3 PER INDEX ABOVE

PLACE: MUMBAI
DATE: .07.2024

ADVOCATE FOR THE APPLICANT
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FINANCE DEPARTMENT
Mantrelaya, Mumbal 400 D82, datad the 1ec Nevamber 2008

MNOTIFICATION
Clrhinr TP P IKDTA.

Wa. PEN. LO0RTT/SER-4.—In the exercles of tha powars
malfvmed by the provis to anticls 308 of the constitution of India, the
Goveroor of Mohataahttn 1s berehy plaased to oaka the Rflrwing rules
further to amnsnd the Mabaraghira Civil Sarvices (Parunioo) Bulss, 1888,

1. Thews rulas may be rellad the Maharssbice Civil Sarviess

(Penbinn! (Amendment) Ruias, 2008

2. In Bulw 129 A of the Mabasashtre Clvil Barvices (Prnmion] Roles,
1882 (hersinaftar refiered to aa " the prinsdpal Ralaa ™) far moh-riles
(1) w {4}, the fllowiog sub-ralos shell ke pubstituted and ahall be
demed to bave besmn substituted with afsct Fom Zdth Apeil 1986,
T malY -—

{1) Whars tha payment of retirement graturty or desth gratuity.
as thi eans mag ba has been delayed bayoad the pariod of three
months Fom the dats of rablremant o death, and & & claarly
aakahlighad that the dalay in payment wid sttributables to adminis-
teadve lnpan, un intersst ot the owts spplizable to Canare] Provi- -
dept Fund dapanitx sheil ba paid on the woount of gretulty, in
reapect of the parsd bayrmod thres months : :

Provided tust, oo inbersel shall ba payable if tha dany i pay-
ment of much gratudy wes ettributable to e fwilors oo the part of
the Gavernmant setvint to comply with the procedurs lndd down in
this Chapter:

Frovided further thet oo interest sholl bo peyable in the tose
whers & provialonal gratulty is paid, :



o1 WIT-R] TYITE WIWA T, WL, ST T, tees/wum b, M tAye oW

(2} Every cass ol delayed payment of retivamant prarmity or desth
grauity, &n the cane may be, shall suzo matu, be contidersd by tho
concanad Administrative Departmant, and wheee tw Departmant
is watisfind that the deliay in payment of such gratoity was caused
oo asepunk of administrative Japds, that Daparooent shall aepcton
paymant of lncarest after obtaipiog the admissibibity repest, io Lhas
buhall, from the Arcynoteat General {Accoonts and Entitement],
Maharshtoe, Aambai or Nagpaz, se tha cane cay bo, The sppraval
of the Fimanca Dapartment for payment of auch igteret aha]l not
be Decesanry.

(%) In mll cases, whert inlarest has bech poid en retirmmant
gratulty o daath gratuity, s the cane may be, dow Lo administra-
tive lnps, the concernad Administeative Departmant ghall iz the
reapeaibility wed balos disiplinary ectioh egalnet the Gearmmant
pervant o sarvants copcerned, inchaoding tha tancerned officar, who
are found reepocible it tha delay in the payment of mch graluity
and recovar the amomot of jotares; required to ba padd Brom the
Cavernment Sarvant or peevants coocerned incloding the caooemad
B cer who wra fnund responeible for the delay in tha payment of sach
gty

A, In Hul= 129(B) of the principal Rules, (77 sub-rules (1) ko {4), the
follrwing wob-rales shall be rubetitntesd and shall be desmad tz have
hean mubstitoted yAth +ffoect from 24th April 19086, pamely —

(1) Whese tha paymant of pexion or Exmily pengicn authorisad
wlitar 4l comths from te date whas ith paFment bacame dus, an
interest at tha raie appicakla to Ceneral Frovidoot Pund depoalts
shal! ba paid m the amount of pension, io redpest of the period
beyond six montha

Provided that, ne interemt shell b payable §F the delay io
payment of pension was attributable to the fwilue on the part of
the Govarnment servant (6 camply orith the prooedune Taid diwn n
thin Chapter :



4% VIR VTR YR, W, WRIWT 4, Tews/FONTHT b, wk e [umwA-¥

Priwided Farther that no intereet shall ba payabie for the paried
for which & growistonal panslon 1n paid, In cams of Gewernmient
Barviat bt whems provisional pensirn is seetloned s intarest sa
pmﬂddﬂﬂhﬁpaiﬂnihrtpnﬁndufﬁ:mnnﬂufmnﬂhﬂmﬂb
tion of provisienal penaicn Gil tha final pention 8 nukhorised.

(2] Evary coen of delayed pension or family pension, & the case
mhlhﬂmnmdﬂ.bammidﬂ‘dhr&mmﬁdhﬂﬂiﬂin-
trativa Department, and whers the Departocot 1a antinfind that the
delay in pryment of sush pensicn wes cansid o pecouit of aimin-
hhﬁnltpqlhatmﬁrhnmtahﬂlﬂuﬁmwmmtafhmmt
IMuhtdrd.n.;thuudmiﬂLhmtympnﬂlnﬂﬁlhhlfﬁmlha
Arspuntant Generel {desountn and Entitlemwath Meharwahira,
Mambal or Nagpur, as tHe case miy be, The appraval of tbe
ﬁnummpm:mmtﬁummantnfwnhmmmtlhnﬂmtbn
(e L] Ll

{3} In all caren, whers Interest hea bean autheriasd on pansion
nrfunﬂlgpnnlim.uthlcaluml:fh.duatn sdmipirtrativs lapee,
mmmmmwmmmmmw
anﬂmhdiuﬁplinnﬁftuﬁmwmmﬂrnmmtwﬂr
miryants conoemed, intheding the concerned officer, who any found
mpquuﬂ:lnhthadﬂnrhthnpammdmnhpmﬁmmd
mmuthumuntniinmtnquirﬂmhpnid&umhhu
mhkmﬂmuummndhduﬁngﬂmmmd
afficor wha are found respenible for the delay in the payment of
rach penEim '

4. Thin Notifeation is aaileble on the web mite of Covernmeck of
Maharaikira ig. =www.nahargshtregov.bo * and fla computes ende
number & 20081107 LE0E4 7001

Py order and in the name of the Gevernor of Aehatashira,

N B WADEKAR,
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IN THE EIGH COTRT OF JUDICATURE AT BOMBAY
CRIMINAT AFFRTL.LATE JORIADICTION

ANTICIFATORY BAIL APPLICATION No.867 OF 8017

Tribhuwan Gowvind Kands Applieant
Va.

The State of Maharashtrs _Regpondent

WITH
ANTICIPATORY BAIL APPLICATION No.BOS QOPF B017

Chandrakant Ganpatran Hawals Applicant
Va.

Tha 8tate of Mahsrashtrg Respondent

Mr Prashant Patil, Adwvecate, for the Applicant
ABA Wo.BB7T of 2017
Mr.faydeep Mane, Advocats, for the Applicant
ABA No.BBB of 2017
Mr.3.8 Padnekar, APP, for the HRespondent - State
ABA RNo.B9%7 of RO1Y7
Mre. 8. Eaushik, AFP, for the Respondent - State
ABA Wo.BOR of AD1Y

E E E F

CORAM REEVATI MOHITRZ DERE, J.

DATE : 06,04 2017
r.0.

Heard learned pounsel for the Applicants and tha

laarned APPg for the Respendant — Staba.

2. Hy thees Applicationa, the Applicants ssel pre-arregk

ball In connectlon with CF No.84 of 2017 registerad with the

lots
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ABA 537-1T7.doc
Valrag Polics Biation, Sclapur{Rural), for the allaged offence

punishiable undar Saction 308 r/w. .84 of the Indian Penal Code.

3. Learmed counsel for the Appleanta ssek bail on the
ground of parity. They submit that similarly placed co-anaused
Bharat Medhokar Gosayi has been granted pro-arrest ball vide

Order daked 00.04.201% by this Court

4. Leammed APP does nobt dlsputs tha fast, that the
allpgatione aganst the Applicants are similar to that ot
ao-accuead Pharat Gosavi wha has been granted pre-aArTest ball
by this Court. The Appleant-Trithuvan Eandae, at the reievant
time was inchargs of Branch No.2 of the Irrigation Department,
whareas. the Applicant-Chandrakant Hawale was the Sectional

Frnginear of the Irrigation Departmeant, Sub-division

B. Parused the papers. The daceased - Gurupirasad Mali
was working in the Irrlgatlon Department after the death of his
father. It wasg a compagelonabs appointment. He was appointed
Anmetime in 2013 and was worklng in the said Department a3 &
Meaguremeank Surveyor fram 2012 to 2016 at Barshi, Sclapur. It

appears that the deceased was transferred to Javalgaon, Barahl

2ofh
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ABA 597-17.doc
agmetivnes in January, 2017, Ik is alleded by the somplainant, wh
5 the mother of the deceasad that her son was not allowed to joln
tha offlce nor was he peid 2 monthe sslary and wea belng
narsgsed contiruously by the applicants and otherm fom B0LE to
SOL17, as a result of which the deceassd eommitted suleids. The

eulnide note written by tha deceasad, reads thus:-
sqraggt safdwmn, & W
FAleNHET WA A (F. 0.
FARAR) T W, @8 4 AdE
(SO U WIS, eI AT T

8. In the said auicide note the deceassd has disclosed the
nemes of the parscnsg responaible for the harasament 1. e.
Mr. Bharat Gosavl, Mr. Havale, Mr. B.3.Eulkarni and Mr, Eands.
Tha nature of harasament has nok heen epelt ont in the suicide
note, The allegation of the eomplainant and the deceased's alster
is  that the applicante and the others wera harassing the
deceased, and were not paying his galary, as a regult of which he
waa under temsion. It 12 aise stated that because of the
harassrment ha had tendered his reslgnation, however 1o

February, 2016, hs had adaeln jeined the affics. The complainant

Juors
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&BA 59F-17.doc
hag stated that again in January 201% the decsased tandered
ks reglgnation 28 he was not allowed to report and as 2 month'a

palary was nok pald to the deceased.

s Although, the incident ig infdead wery unfortunate,
howevar, prima-facis, {t 15 doubtful whether an cffence undar
Sectirm 306 r/w 34 of the Indien Penal Oods is madse out in tha
facts of this cage. Custadial interrogation of tha applcanta s not
required. Accordingly, the application g allowed and the
appitcants are granted pra-arrest bail on the following terms and
conditlons :-

QRLDER
{i} In the event, tha applicants be enlargcd on bail, on
exacuting PR Bond in the surn of Ra. 16,000/~ each with one or
two guretlas in the like armount;
{ iy The applicanta shall report to the Investigating officer
of tha concerned palics atation as & when callad for,
(L) The gpplicants shall ot tampar with the svidenos or
atternpt to Influencs or contact the complalnant, wilnesdas or
any parson concernad with the case;

(iv) The applicants ghell co-pparata with the Invastigating

agency.

40f 5
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ABA 597-17.doc

E. The Applitations ars allowed in the aforesald terms
and ers asoordingly dispoasd of.
2} It 15 made clear that the obgservations made heraln

ars prima facis for the purpcae of deciding these Appnlications,

Parties 1o act on the authenticated copy of this ordar.

{REVATI MOHRITE DERE, J.)

EofS
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REFORTABLE

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

{Arising out of SLP {C.) No. 343 of 2011}

Union of India & Ors. CAppallants

VERSUS

B.V.Gopinath .-.Respondent
WITH

CIIL APPEAL NG, 7762 OF 2013
{Arising out of SLP [C.) No. 25534 of 2011)

Unlan of Indla .-Appellart

VERSUS

H.K. Kapila .-.Respondeant
WITH

CIVIL APPEAL NO.7763 OF 2013
[Arising out of SLP {G.) No. 26939 of 2041)

Union of India & Anr. -..Appellants
VERSUS
Sudhir Ranjan Senapati ...Respondent

7 Fage 1



WITH

CIVIL APPEAL NO.7764 OF 2013
{Arising out of SLP {C.) No. 28222 of 2011)

Union of India & Ors, -Lappellants
VERSUS

5.K. Srivastava «.Respondent
WITH

GIVIL APPEAL NO.7765 OF 2013
{Arising out of SLP [C.} No. 25838 of 2011)

Union of India & Ors. ~Aappellants
VERSUS
Shri H.A. Siddiqui ..-.Respondent
WITH
CIVIL APPEAL NO.7766 OF 2013

[Arising out of SLP [C.) No. 25839 of 2011)
Union of India & Ors. . JAppellants
VERSUS
Shri Varinder Mahta ...Respoandent

Pagae 2
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WITH

CIVIL SPPEAL NO. 7767 OF 2013
{Aniging out of SLP (C.} No. 25841 of 2011)

Union of India & Ors. ... Appallants

VERSUS

Shri Paul George ..-.Respondent
JUBDBGMENT

SURINDER SINGH MLLJAR, J.

1. Leave granted in all the SLPs.

2. The cenfral izsue that arlses for consideration in 1hese
appeals is. whelher the charge sheet issued againsi the
respondents is withoul jurisdiction, in view of the facl that the
disciplinary authority, ie., the Finance Minister, had nol
given appraval far issuing the charge memo, evan though he
had given approval for initiation of major panalty proceedings

against the respondents,

3. Since the issue raised In the present appeals is puraly legal,
it would nel be necessary to make a detalled reference to

the factz of lndividual cases. Far convenience and for the
3
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A

purpese of reference only, we advert to the facts as pleaded

in Civll Appeal No. @ SLP (Civil) No. 6343 of
2011 {Unign of India & Qrs, Vs. B.Y.Gopinath}.

4. Mr. BY. Gopinath joined the Indian Revenue Sarvice in the
year 1987 as Assistant Commissionar of Income Tax. It
appears that he eamed promotion as Depuly Commissioner
of Income Tax in 1998, Jolnt Commissioner of Income Tax in
1959 and Additional Commissioner of Income Teax in 2000,

On T8N Saptember, 2005, whilst working on  the
aforesaid post, Mr. Goplnath {respondent MNo.1) was served
with a charge sheet under Rule 14 of Central Civil Services

[Clags/fication, Control and Appeal) Rules, 1965 (hereinafter

referred to as "CCS (CCA) Rules™). The said charge sheef was

issuad on lhe allegation that In 2003 the respondenl was
allaged to have approached one Charered Accountant in

Chennai for sz2curing his transfer to Mumbai by offening bribe ta

the P.A. to the then Minister of Stale (Revenue}. Thus, lhe

charge levellad against the respondent was thel he failed to
mafntain integrity; and axhibited a conduct which 13 unbecaming

of a govemmenl servant. The respondent submitted his reply 1o
4
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Ihe allegations wharein he denied the charges levelled against
him. He reguesied for supply of certaln documents. |n dye
course, the Inguiry Officer and the Presenting Officer were

appointed,

5. During the pendancy of the inquiry proceedings, the
respondents filed OA. MNoB00 of 2008. In these
proceedings, the respondents claimed that the charge sheet
dated 7"/8™ September, 2005 is without jurisdiction,
therefare, hable o be quashed, as the charge remo had not
been approved by the Financa Minister. We may also notice
here that prior to filing of the aforesaid C.A., the respondent
had elready approached CAT twice: firstly, sesking
direclion(s) la the Union of Indla to supply all the documents
relied upon In connection with the charge-shesl issued
against him, Secondly, sesking a direction to the appelant
for timely completion of Ihe deparimental proceedings
against him. The diractions given by CAT in the aforesaid
proceedings, however, have no bearing on the controversy

ivolved herein,

Fage 5



6. In the presenl appeal, we are concerned with the legailly or
atherwise of Ihe order passed by CAT on 5" Fabruary, 20049
in O.A. No. BOO of 2008. By the aforesaid order, CAT
quashed tha charge shest dated 7"/8" September, 2005
issuad agalnst the respondent on the ground that there was
nothing on record to show that lhe Finance Minister
approved the charge sheet. The aforesaid order of CAT was
challenged, by way of Writ Patition {Civil) No. 10452 of 2003,
before the Dethi High Court. By ordar dated 28" July 2009,
which has been impugned before this court, the Delhi High
Court dismissed the sald writ pefition.

: e

7. Ms. Indira Jaislng, ieamed Addltional Solicitor General of
India appearing for the appellants, submitted that the High
Court @s well as the CAT have committed a grave
jurisdictional error in guashing the charge shesl, which was
iszuad by the competent authority, in accordance with the

pracedurs prescribed.
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8. She has glaborately explained the entire procedure thal is
followed in each and every case before the matter (s put up
before the Finance Minisler for seeking approval for initiation
of the disclplinary praceedings, According to the leamed
Addilional Sokcitor General, lhe procedure followed ensures
that entire material is placed before the Finance Minister
before a degisten is taken to Initiate the depadmental
proceedings. Sha submits that approval for initiation of the
departmental proceedings would alse amgunt to approval of
the charge memo. According o tha leamad Additiona
Solicitor General, the CAT as well as the High Court had
commiited a grave ermys in guashing the departmental
proceedings against the respondents, as the procedure for
taking approval of the diseiplinary authority to initiate penally
proceeding is comprehensive and involved decision making

at every lavel of the higrarchy,

9. She pointed out that upon receipt of a complaint the same is
examined by the Chief Vigllance Officer in the office of the
Diractor General, Incoma Tax (Vigilance). A decision is

lzkeh upon examination of the complaint as to whether ihere
T
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is a vigilance angle involved. In case, it is found that a
complaint involves a vigilance anglke, a pralimloary
Investigation i conducted. During the preliminary
investigaiion, the verslon of the officer concerned I3 also
takan. Thereafter, the decision is laken by the Chief
Vigilance Officer (herginafter referred lo a5 "CVO"} wilh the
approval of Central Board of Qlrect Taxes as o whelher
disciplinary proceedings are to be initiated. In case, the CVO
decides to initiate disciplinary proceadings, the matter i then
relerred to the Chief Vigilance Commission for first stage
advice. The Chief Vigilance Commission examinas the first
stage advice. In case the Chief Vigilance Comimission
concurs with the decision taken by the Chief Vigilance
Officer, a delalled note is prepared for initialion of
disciplinary proceedings which iz put up to the Finance
Minister. She emphasised that alongwith note for initlation of
disciplinary proceedings, all relevant supporting malerial is
also placed before the Finance Minister. It is upon
consideration of the entire material alongwlith the explanatory
nota that the Finance Minister takes a decision o initiate

departmental proceedings. In view of the aforesaid elaborate
]
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procedure, the CAT as well g8 the Hlgh Court had
emonzously concluded that such procedure would not

amourt to approval of the charge mama,

10. Ms. Jaising further suttmitted that Office Order No.
205 af 2005 has been misread by the Courts below, She
paints oul that to appreciate the true purport of the said
office order, a careful conslderation needs to ba given to the
safequards available o a delnguent officer under the
Constifution of India and the CCS (CCA} Rules. Learned
ASG then submitted that Aricle 311 provides for two
safeguards for the delinquent officer: (i} the officer cannoti be

dismissed or removed by the aulhority subordinate o the
appointing authority of the officer concemed [Artlche 311(1));
and {ii) the dismissal or removal can only be effecled aflar
an enguiry in which the official has been informed of the
charges against him and s given & reasonable opportunity to
be hegrd in respect of those charges [Article 311{2)]. She
submits that in tha present case, none of the two safegquards
have been viclated. She has elaboraled hat the disciplinary

proceedings wers inillated agalnst the respondent in terms
2
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of Rule 14 of CCS (CCA) Rules, which prescrbed the
procedure for Imposing major penatty. Relying an Rule
14(3), she again drew our attention to the expression that
the disciplinary authorlty shafl draw L or causs lo ha drawn
up the substance of Imputation of misconduct or
rmisbehayiour into definite and distinct articles of charge. She
submitted that the entire procedure under Rule 14{3} has
been follewed. Under Rule 14(4) again disciplinary authority
is required {0 either defiver ar cause to be deffvered to the
Governmant servant a copy of the aricles of charge, This
was also admitledly followed in the pressnt proceeding. She
reiterated thal a plain reading of Rule 14(3) would show that
i permits the disclplinary authority to cause the charge

memo o be drawn o by 8 subordinate authorlty.

The ASG then submitted that the ofiice order
MNo.205 of 2005 was passed in view of the stress on time and
resources being fell in the Department of Finance due to
insufficient delegation of powers in respact of disciplinary
aclion ceses.  Accordingly, &fter considering  the

recommendalions of a Committes formad for this purpose,
1
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tha office order was passed prescribing the competent
declsion making authority for varous steps in disciplinary
action casas in CBEC and CBDT. The office order
prescribed the competent authorily for granting approval &t
different stages. It does nol prescribe the stages which
require approval. She further submitted that the High Court
has misinierpreted clausa (8) of the aforesald order. She
paints out that the expression “approval for issuing charge
memo” cannot be read as distingt from “approvel for inittating
major penally proceedinigs”. According to the leamed ASG,
the office arder dated 18" July, 2005 does not impose any
requirement that the charge meme must be approved by the
dlsciplinary autharity. Clause (8) of the office order,
according to Ms. Indira Jalging, only provides that the
Finance Minister is lhe competent authority for granting
approval “for issuing charge memo™, and not for “approving
ke charge memo’. She submits that the procedure for
drawing up the charge memo commences when approval is
sought for iniliation of the disciplinary proceedings. The
actual drawing up of the charge memo is a part of and

ingidental to the approval o nillste disciplinary proceedings
I
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and is a ministerial act. The approval to Initlate disciplinary
proceedings is the approval to set the law In motion and
carries with it, by necessary implication, all things to
gffeciuale the same. Therefore, tha grant of approval for
initiation of disciplinary proceedings amounts o grant of

approval for issuance of charge memao.

The learned ASG further submitied that the office
arder does not create any enforceable rights in favour of the
respondent, since the sald order is intended for internal
functioning of the department concerned. The order, she
submits, must be given a purposive interpretation to discemn
its trug import. It was submitled by the learned ASG, it would
be sufficient compliance with the =ald order If it is shown that
lhere was approval by the disciplinary autharity to iniliate
disciplinary proceedings and approval i granted to the
materal on the basis of which the charge meme has been
drawn. In this context, reliance was placed upon Seaford
Court Estates Ltd Vs. Asher,' Municipal Corporation of
Greater Bombay and QOthers Vs._Indian Qil Corporation

'[1742] 2 KB 23l
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Ltd,? State of Karnataka Vs. Appa Balu Ingale & Drs,.*
Forest Ranga Officer & Ors, Vs, P._Mohammad All &
Qrs..* State of Madhya Pradesh Vs. M.V, Maragimhan',

13, Learned ASG further submitted that the High Court
has wrongly drawn a distinction betwean approval for
initiation of the disciplinary proceedings and approval for
lassuance of charge memo by reating them as two distinet
steps. She reltergled that approval for initiation of
deparimental proceeding would include approval of the

charga meamao by disciplinary authority.

14. The next submission of the leamed ASG is that the charge
sheet is nomnally nol W0 be quashed unless prejudice is
shown to be causad to the delinquent officer. And since the
respondent has not alleged any prejudice caused to him by
virlue of the charge sheet not having been approved by tha
disciplinary authority, the charge sheet ought nol to have

been interfered with. Reliance was placed on Sfate of Uttar

1 1491 Supp. () BCC 18
11995 Supp [4) SCTC 46
41993 Supp (¥ SCC AT
HIETR 2 BOC MY
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16,

Pradesh Vs. Brabm Duti Sharma & Anr.° Executive
Engineer, Bihar State Housing Board Vs. Ramesh Kumar
Singh & Ore,” Ulagappa & Ors, Vs. Div, Commr,, Mygore
& _Ors” Spocial Director & Anr, Vs, Mohd, Ghulam.
Ghouse & Anr.? and_Union of India & Aor, Vs Kunlsetty
Satyanarayan® and The Secretary. Min, of Dafence and
QOrs. V=, Prabhash Chandra Mirdha "

In support of her submissicn that il is not necessary
that charge shest should be framed by the aulhorty
competent to impose penallty or that enquiry shauld be
conducted by such aulhority alone, rellance was placed on

Inspector General of Pollce 3 Anr. Vs. Thavasiappan.®

Furher, it was submitted that it is in the interest of
agood administration to Interpret said the office order in the
manner &5 contended by lhe learned ASG since there are

mare than 5Q0 enquiries that have been initialed in the

! AR 1987 SC 043
"1y | 5CC 32T

' AIR 2000 S 3503 {2

" ATR 2004 5C 1457
1 ATRE 2007 SC 46
- DPA (R FT o TL
884 3 3CC 145
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alarasald marner.

17, Lastly, 1t was submitted lhat the sppellants, out of

abundant cauticn, have now amended the procedure and

L o T _ T, : rge memo.
Reapondents’ Submissions:
18, Mr. PS5 Pabwalia, '=~~d  sanior counsel,

SUGiawsy DEL provigions of CCS {CCA) no=s 1965 are
applicable o the respondent, an office. n Revenue
Service. And lhat since the charge sheet v, 18 issued to

P CCS (OCA)
Rules is atiracted. Relianca was placed upon gegistrar of
Cooperative Society Vs, E.X. Fernapdo, (supra) fo
contend that lhe CCS (CCA) Rules require a  sirict
compliance, || was further submftted that it is an admitled
fact thal the Digciplinary Authority has not approved the

charge sheet,

]
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18, After citlng Rule 14 of the CCS (CCA) Rules, the
leamed senlor counsel has elaborated the various stages
when decisions required o be taken to comply with the said
provision:

a. Whether or not there is justification for initiation of an
enquiry agalnsl a Government Servant? This would
also include undertaking the decision that whether
Disclplinary Authority would itself hold the enguiry or
appolint some other authority to do the same.

b. Tha second stage is drawing up of chargeshest, and
that has to be done by the Disciplinary Authority.

¢. Then the Disciplinary Authority has to apply its mind on
the charges framed under Rule 14{3) and has to grant

lts approwal.

20, l was further submited that thers may bs same
situgtions where even despite the fact that approval has
besan accorded lo initisle the enguiry, charge shaset may nol
be issued or approved. To illustrale, it was pointed out that
there may be circumstances where the Disciplinary

Authority, after approving the initlation of proceedings but
I
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before giving approve| to the charge sheet, comes fo a
conclusion that a lesser charge or no charge is made out
against the concerned ofiicer. In such circumstances, the
Dizclplnary Authorty proceeds accordingly and may drop
the proceedings. Thus, it is for this reason that Rule 14
providea that the Disclplinary Authority has to apply its mind
saparately ai wo differenl stages: i

initiation of praceedings and (i) approval of charge sheet,

21. In thiz contexl, similar submissions were also
reiterated by Mr. Shekhar Kumar, leamed counsel for
respondent in SLF {Civil} No. 25838 of
2011. Referring to Rule 14 (3), lgamed counsel submitted
that charge-memo ought to have been sancticned by the
Cisciplinary Awuthaorily, especially since there was no sub-

delegation of such power in favour of any other officer.

22 The next submission of Mr. Patwalia is that the
Offfce Order No. 205/2005, Claused ltern No. 8, mandates
that the approval of the charge sheet has to be granled by

the Finance Minister. This interpretation is fortified by clause
|
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23,

9 of the 2005 office arder. Clause 9 requires that if there hag
to be any dropping/modiiication/amendment of the charges,
after raceiving the Written Submission of Defence, then the
file has to be put up to the Finance Mimster, Learned Senior
Counsel states that if dropplng/modification/amendment of
charges is required o be undertaken by the Finance Minister
then it would necsssarily mean ihat the initial approval of the
charge sheet has o be sanctioned by the said minister only.
It was further submitted that acceptance of the stand of the
appellant that approval granted to initiation of proceedings
includes approval to the charge-mems would lead o the
position where tha charge memo would gat approval even

befora it has coma into ex|stence,

hir. Patwalia further submitted thal the issue in the

present cese has already been declded by this Court in
ndi

V. Presiding Officar, Eabour Court at Bokaro Steel City.

Dhanbad & Anr." It was also submitled lhat since the law

laid down in the aforesakd casa 5 b the favour of the present

" 17HY [} SOC T34
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Respondents, the present appeals are liable 1o be

dismissed.

24, Mr. Patwalia has also submitted that the appeilants,
in the application for condonation of delay In fiing of the
present appeals, contended that the ASG recornmended that
this s not a fit case for fiing the SLP. Thus, the Civil Appeals
are liable to be dismissed on this ground as well. The
learmed senior counsel also submitted that the Appellants
have already accepted the judgment of CAT and tha High
Court since the Flnance Minister is now approving the
charge-sheets, Further, it was submitted thal after recelving
informafion upon a RT! quary, it was disclosed that Lhe
Finance Minisler approved the fresh charge sheet in the
case of the Respondeni in SLP Mo,
6348/2001. Thus, flling of the presant appeals is nothing bul

an ‘academic exorgise.

23, Mr. Patwalia countered the submission of the
learned ASG that it will not be in the interest of good

administration to drop the inquiries which are already goaing
I

Poge 18



on if tha charge-sheets issued In such inquiries are required
to be approved by the Finance Minister. In this context, il
was submitted that such a contention has already been
rejacted by this court in Coal India Lid, & Ors. Vs Sarof
Kumar Mishra ¥ Our altention was also drawn to the

following excerpt frem the sald case:

“the floodgate argument alzo does not appeal to
us.The same appears (0 be an argument of
desperation. Only because, there |5 a possibiliby of
fMoodgate litigation, a valuable right of a citizen
canngt be permitied to be taken away, This court is
bound o determine the respective nghts of lhe
partias,”

Thus, it was submitted that the Civil Appeals

are required to be dismissed.

26,

Similar submissions were also reiterated by Mr.
Brijender Chahar, learned senigr advocate. Besides, leamed
senior counsel submitted that the fact that respondent n
SLP (Cial) No. 26939 of 2011 belongs to Indian Ravenue
Service would aoncomilantly mean that the President of
India is the appointing authority and thersby, Disciplinary

Authority in his case. However, the said power of the

20T (9 300 625
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President has been delegated under Aricle 77 (3) of lhe
Constitution and by the order of the Prasideni dated 14"
January, 1981 under lhe Government of India (Allocation of
Business) Rulas, ta the Finance Minister. Thus, the Finance
tinister acts as the Disciplinary authorily for the purposes of
Article 311 of the Constitution and Rule 14 of CC3 {CCA)
Rujes. Therefore, the Finance Minister, himself, has to apply
hiz mind and give approval fnfer alfa to the charge sheat, 1t
was furlher submitted that matters periaining to any such
discipfinary action cannct be further delegated or sub-
delegaied to any other authority as the President has

delegated this autherliy only 10 the Finance Minisler.

27, Ralying on Rule 14 of CCS (CCA) Rules, karned
senior counsel submitted thal the rmle contemplaies a
detalled procedure, conslsting of four stages, which has o
he campleted before any punishment can be imposed on a
public servant. These sleps are ;

(i}  Imitlation of Disciplinary proceedings for major
penalties;

(il  drawing up of charges of misconduct;
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(i} appointment of [nguiry Oficer & Presenting
Officer and to supervise falr conducting of
inquiry by the Inguiry Officer;

{Iv} impaosition of panalty, if any.

All tha above procedurss have been slaboratad In
provisions of Rulg 14 of Central Civil Services (Clasaification,
Control & Appesl) Rules, 1965, which reguire an Independent &
unblased application of mind and approval, directly by the

Finance Minister and not by any ather subordinate Aulhoriby.

28. Learned senior counsel also submitted that the
drawing up charges of misconduct and issuancedservice of
charge memoe is a crucial function for conducting an inguiry,
which require the independent & unbiased application of
mind and approval, directly and solely by the Finance

Minister and not by any other subordinate Authoriby.

29, According to the leamad sanfor counsel, the most
important issue lo be declded by this Court Iz that whether
tha stage of initiating Disciplinary Proceedings is the same

as issuing a charge sheetcharge memao? A plain reading of
2
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Rule 14{2) and Rule 14{3} of the Central Civil Services
(Classification, Contrel & appeal) Rules, 1965 makes it
amply clear and the only interpretation possible is that the
stage of imtiating the disciplinary proceedings U/Rule 14(2}
|z dietinct and separate from issulng a charge memo U/Rula
14{3) and it i5s not a continuing acl because it 13 not
necassary that every disciplinary proceeding initiated would
definitely result in issulng a charge memo because after
iniiating disciplinary proceedings it may be found from the
material on record that, the memo of charge need not be
served because the charges may not be made out or a
lesser charge could be made out. Mind has to be applied to
the avidence and material on record pursuant to initiation of
disciplinary proceedings to again come to a fresh dacision as
to whather now, a charge memo deserves to be issued.
Thus, the materlal before the Disciplinary authorily is
differeni at bath the stages of Rule 14{2) and Rule 14(3) of
the Cenitral Givil Services (Classification, Control & Appeal]

Rules, 1965,
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30. Learnad senior counsel submitted that the appellant
has not denied and In fact accepted that the Charge Memo
dated 1% April, 2008 waes nol approved by the Financa
Minister and as such, thare was ng applicatian of ming by
the Finance Minister. Therefore, CAT has rightly quashsed
the said charge memo.

31. It was further submited that under the relevant
rules, anly anclllary actions relating to the issue of charge
shest may be underaken by a subordinats authority, but the
framing of charge sheet requires Independsntiunbiased
application of mind and therefors, Finance Minister has to

give approval t2 1he charge memo.

32. Leamed senior caunsel reiterated that once the
disciplinary powers have been delegated by the Prasident of
India under Aficle 77 {3) aof the Conslitution to the Finance
Minister, then such delegated authority cannot be re-
delegaled/sub-delegated by the Disciplinary Authority,
unlass statutal constitution provides for lhe zame. In this

contex!, reliance was placed on Sahni Sjlk Mills (P) Ltd. &
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Apr. Vs. E.S.), Corporation' and Director Ganeral, ES) &
Anr. Vs. LAbdul Razak.™

33. Leamed senior Counsel further submitled that the
provisions of Rule 14 (2} of CCS (CCA) Rules are separate
provisions. In case, the approval of the Finance Minister is
taken only for provision of Rule 14 (2) and no approval is
taken for acting under Rule 14{32), ther the provision of Rule
14{3} would be rendered redundant and cbsolele. Such a
pogition, he submits, would mean as if no charges were ever

framed by the Disciplinary Authorily.

34, It was further submitled that the charges wers
framed only on the basis of the recommendations of CBI,
which is not the recommending authority as par (he GGS

(CCA) Rules.

33. Mr. Shekhar Kumar, leared counsel, submitted that
the contention of the leamed ASG that no prejudice walkd

be cauzed to the Respondent is premised on an incorrecl

1804 (2 800 344
LS9ty 4 SO0 M
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36.

notion. Learned counsel further submitted that since the
interntion of the Governmeant |s manifest in the office order
Mo. 205 of 205, the said order has to be complied with
strictly, irrespective of the fact whether prejudice is shown to

be causad o the Government Sarvant or not.

It was also submitted that the charge memo drawn by an
officer gther than the specified authority was wholly without
jurisdiction and henca, vitiated the whola disciplinany
gnquiry. Rellance was placed on Govermment of Andhra

Pradesh Vs M.A. Majeed S Anr.™ It was also submiltad
ihat where & statutory autherily is required do something b a

particular manner, the same must be done in thai manner
only. The Hate and ather authonties, while acting under the
sfalute, are lhe creatures of the statue and they must act

with in lhe four cormers of the statute. 1 earned counsel rellad

on Bhavnagar University Vs. Palitana_Sugar Mill (P} Ltd,
E DE L

T 20ia | ALD BX3: C2ieta) 1 ALT /B
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37, Lastly, it was submitted that a charge sheet can be
subjected to judicial resew on the ground that it has been
izgued by an incompetent authority, Ld. Counsel relied on
Samaraditya Pal, Law Relaling to Public Service: A treatise
an the law applicabla to OGovernment and Public

Undertaking, third Ediion (2011} Pgs. 761, 767.

A5 We have considered the elaborate submisslons

madg by the learnad counsel for [he paries.

39, Article 311(1}) of the Constitulion of Indla ensures
that no person who is a member of a civil service of the
Union or an all India service can be dismissed or removed
by an authority subordinate to that by which he was
appointed. The averwhelming importance and value of
Article 311(1) for ihe civil administralicn as well as the public
servant has been consldered staled and re-stated, by this
Court in numerous judgments, since the Constitution cama
nt effect on 19" January, 1950, Arlicie 311(2)
ensures that na ¢ivil servant is dismissed or raduced in rank

except after an inguiry held in agcordance with the rules of
2
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natural justice. To effecluate the guarantes contained in
Article 311{1) and to ensurs compliance with the mandatory
requirements of Article 311(2), The Government of India has

promulgated CCS (CCA) Rules, 1965,

Dlzclplinary proceedings against the respondent
hergin wera Initiated In terms of Rule 14 of the aforesaid
Rules. Rule 14{3} cleary lays down that where it is proposed
to hald an inquiry against a govemment servani under Rule
14 or Rule 15, the disciplinary authority shalf draw up or
cause (o be drawn vp the charge shest. Rule 14{4) again
mandates thal the disciplinary authorty shall defiver or
cause lo be delfvered to the government servant, a copy of
the adicles of chargs, the statement of the imputations of
misconduct or mishehaviour and the supporting decuments
including a list of witnesses by which each article of charge
[s proposed 1o be proved. We are unable o interpret this
provision as suggested by the Additional Solicitor General,
that once the disciplinary authorlty approves the initiafion of
the disciplinary proceedings, the charga sheet can be drawn

up by an authority olher than the disciplinary authority. This
2
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would destray the underiying protactlon guarantged under
Arlicle 311(1} of the Conslitullon of India. Such procedure
would also do viglence to the protective provisions contained
undar Article 311(2) which ensuras that ng publlc servant is
dismissed, removed or suspended without fellowing a fair
procedure in which hafshe has been given a reasonable
gpportunity to meet the allegalions contained in the charge
sheet Such a charge sheet can only be [ssued upan

approval by the appainting autharity i.e. Finance Min/ster.

41, In fact, issuance of lhe office order No.205
dated 197 July, 2005 makes it evident that ihe respondents
were aware of the legal pesition. The office order clearly sets
put the levels of the declsion making authorities depending
on the gravity of the consequences that weuld have 1o be
faced by a delinquent public servanl in ¢ase the decision is
iaken to proceed against the public servant. Clause {1} deals
with closura af complaints which are
anonymeous/pseudonymous; if the decision is taken to close
the complaint it can be taken by the CVO. But in case of

veriflable facts, the complaints have lo be referred to the

2
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naxt level of hisrarchy CWVB (Central Vigilance Bureau). Far
placing an officer under suspension, the decision has to be
taken by the Finance Minister himself. Even review of
suspension at quarterdy/hzlf yeary interval rests with the
Finance Minister. This is s0, as suspension during
conternplation/pendency of enguiry, though may not be
panal In nature per sa, still has very serious adverse
consequences on the professional as well as the personal
life of the officer suspendead. The office order recognizing the
gravity of the conseguances ensures that the decision in
relation to suspension/review of suspension shall be taken
by the highest aulhodty in the depariment i.e. the Financa
Minlsler. In matters refated to referenca to CVC for first
stage advice, the competent authority is tha Secretary
(Revenus}, Similarly, for recansideration of CVC's first stage
advica, again the compstent authonty is the Secretary
(Revenue}, but in case of disagreement with CVC's first
stage advice on approval for referring the case to
Department of Personal and Training, the compelent

authority is the Finance Minister,
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42 Clause (B) of the Circular makes it abundantly clear
that it relates to approval for issuing charge mamofzanction
of prosecution. A plain reading of the aforasaid clause shows
thal it relates to a decision to be taken by the disciplinary
authority as to whether the departmental proceedings are {o
ba iniliated or proseculion is (o be sanctionad or both are o
commence simulianecusl, The compelent authority for
approval of the charge mema is cleary the Finance Minister.
Thers iz no second aulhority specified in the order. We do
not agrae with Ms_ Indira Jaising, learned Additional Solicilor
Generzl that the usa of the word "approval of is not an
expression distinct from “approval for” initiating major penalty
proceedings. Under Clause (8), the department firstly puts
up the file before the Finance Minister seeking “approval far
issuing charge memofsanction of prosecuflion.” The
department iz seeking an order as to whether the officer is to
be proceseded eBgainst deparimentally  or  criminal
procaeadings ars lo be iniliated ar both proceedings are to be
commencad simublanecusky, When the decision is taken by
the Fimance Minister that the daparimental proceedings are

to be held {infiation), only then the guestion of approval of
3
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charge mema arises, The depariment weuld therzafter
complete the necessary formalitles and then place the filg
before the Finance Minster, for “approval of” charge memo.,
This provision is in hammgny with the mandate conialned
under Articles 311{1} and (2} that no civil servant shall be
dismissed or removed by an authonty subordinating ta that
by which he was appointed, Tha secand limk of the same
direcltion is that punishment on a public servant of dlsmissal,
removal or reduction in rank can only be imposed when the
charges have been proved against him in & departmental
anguiry held in accordance with the rules of natural justice.
Rula 14 of the CCS (CCA) Rules provides for holding a
deparmmental enquiry in accordance with the provisions
contained in Arlicle 311{Z} of the Constilution of India.
Clause {(B) also makes it clear that when the Finance
Minister is approached for approval of charge memo,
approval for laking ancillary action such as appainting an
inquiry officer/presiding officer should alse be taken. Clauss
(9} In fact relnforces tha provisions in clause {8} to the effect
that It is the Finance Minster, who is required to approve the

charge memo. Clause (9} relates to 8 stage after the
3
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issuance of charge sheet and when the charge sheetad
officer has submitted the statement of defence. It provides
that in case the charge shesled officer simply dentes the
chargas, CVO will appoint an inquiry officerpresiding officer.
In casa of denial accompanied by representation, the
Chalriran is to considar the written statement of defence. In
case the Chairman comes io B tentative conclusion that
wtitten statement of defence has pointed out certain issues
which may require modification/amendment of charges then
the file has to be pui up to the Finance Minster. 5o tha
intertion |s clearly mantfest that all decisions with regard o
the approval of charge memo, dropping of the charge memo,
modificationfamendment of charges have to be taken by the
Finance Minister,

43. Accapting the submission of Ms. Indira Jaising
would run counler to the well known maxim defegalus non
protast delegare {or delegar). The principle is summed up
in “udicial Review of Adminiskrative Action” Da Smith, Wooll
and Jowsll (Fifth Edition) as follows.-

“The rule against delegation
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A discretionary power must, in general, be
exerclsed only by the authority to which it has been
commitied. [f |5 a wel-known principle of law that

when

a powal has besen confided to & person In

circumstances indlcating that trusl is belng placed in
his individual Judgment and discrelion, he must
exercise that power parsonally unless he has bean
axpressly empowered to delegate il ta another.”

The same prnciple has been described In “Administrative

Law” HW.R. Wade & C_F. Forsyth {(Ninth Edition), Chapter 10,

as fallows-

“Inafianable discrefionary power

An element which |s essential to the lawful exercise
of power is that it should be exercised by the
authorlty upen whom it is conferred, and by no ane

The principle is siictly applied, even where It

causes administrative Inconvenience, except in
cases whera it may raasonably be infarrad thal the
power was intended to be delegable. Normally the
courts are rigorous in requiting the power to be
exercised by the precise person or body slated |n
ihe statte, and in condemning as ulira vires actlon

takan

by agents, sub-committees or delegates,

however expressly authorized by the authorily
aendowed with the powsr."

44,

This principle has been given recagnition in Sghni.

Silk Mills {P) Ltd, (supra), wherein it was held as under-

"G. By now it s almost setled that Lhe legislature
can pamil any statutory authonty to delegate its
power to any other autharity, of course, after the
polley has been indicated In the statute itself wilhin

3
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the framewprk of which such delsgales [(5ic) s to
exercise the power, The real problem or the
controversy arises when there s a sub-delegafion. It
iz sald that when Pariament has specifically
appointed  aulhonly lo discharge a function, it
cannat be readily presumed that it had intendead that
ity delegate should be free to empower ancother
parsan of body to act in its place.”

Miuch was sought to be made by Ms. Indira Jalsing
on ¢lause {104 of the order which providas that oneca the
Finance Minister has approved the initiation of departmental
nroceedings, the ancillary action can be Initiated by the
CVO. According to the lsamed Addl. Solicller General, the
decision taken by the Finance Minister woukl also include
the decision for approval of charge memo. She pointed out
the procedurs followed for Inlbation of  penalty
procesdings/disciplinary proceedings. She submitled that the
decision lo iniiate disciplinary proceedings b= based on a
Satisfaction Memo prapared by the CVO. This satlsfaction
mema is submitted ta the Member (P&V}, Central Board of
Diract Taxes, New Delhi who after being satisfied that the
memd 1§ In order, forwards it to the Chairman, CBOT who in

turn, upon his own satisfaction forwards it 1o Secretary
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{Revenue) and finally io the Finance Minlster. Based on the
satisfacion memo, the Finance Ministar, who g the
disciplinary autharity in this case, takes the decislon to
nitiate disciplinary proceedings., Whlle taking the said
decizion, the Finance Minister has before him, the details of
the alleged misconduct with the relevant materal: regarding
the imputation of allegations based on which the charge
mermo was issued. Therefore, approval by the Finance
Ministar for initiation of the departmanial proceedings would
alsa cover the approval of the charge memo. Wa are unakle
lo accept the submission of the |leamed Addl. Solcltor
General. Initially, when the file comes fo the Flnance
Minister, it | only 1o teke a decision in pringiple as to
whelher departmental proceedings cught to be [niliated
against the officer. Clause (11) deals with reference fo CVC
for second slage advice. In case of proposal for major
penalties, the decision is to be laken by the Finance
Minister. Similarly, under Clause (12} reconsideration of
CVC's second stage advice (s 1o ba taken by the Finance
Minisler. All further procesdings including approval for

referring the case to DOP & T, issuance af show cause
5]
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notice in case of disagreement with the snguiry officer
report; tentative decision after CVC's second stage advice
on Imposiion of penalty; final decision of penally, and
revisionireviewimemaorial have o be taken by the Finance
KMinister. In our opinian, the Central Administrative Tribunal
as well as the High Court has correctly interpretad lhe
provisions of the Office Order Na. 2056 of 2005, Factually
also, a perusal of the record would show that the file was pul
up to lhe Finance Minister by the Diractor General of Income
Tax {Vigilance) seeking the approval of the Finance Minister
for sanciioning prosecution against one officer and for
Initfation of major penalty proceeding under Rule 3{1){i} and
{31 (1) {iii} of the Central Civll Services (Canduct) Rules
againsl the officers mentioned in the nole which included the
appellant herein. Ultimaiely, it appsars that the charge
memo was nat put up for approval by the Finance Minister,
Therefare, it would not be possible to accept the submission
of Ms. Indira Jzising that the approval granted by the
Finance Minister for initistion of departmental procesdings

would also amount W approval of the charge memo.
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Ms. Indira Jaising alsc submitted that the purpose
behind Articke 311, Rule 14 and also the Office Order of
2005 is to ensure that only an authorty thal is not
subordinate to the appointing authority takes disciplinary
action and that rulas of natural |ustice are complied with.
According to the leamed Addl. Solicitor General, the
respondent is not caiming that rules of natural justice have
been viclated as the charge memo was not approved by the
disciplinary authority. Therefore, according to the Addl
Solicitor General, the CAT as well as the High Court erred in
guashing the charge sheet &s na prejudice has been caused
o the respandent. In Qur apinion, the submission of he
lsamad Addl. Solicitor General s not factually correct. The
primary submission of the respondent was that the charge
sheet not having been issuad by the disciplinary authority is
without autherity of law and, thersfore, non a5t in the aye of
law. This plea of the respondent has been aceapled by the
CAT as also by the High Court. The action has been taken
against the respondant in Rule 14(3) of the CC3{CCA) Rules
which enjoins the disciplinary authority to draw up or cause

fo be drawn up the subslance of imputztion of misconduct or
3
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misbehavicur into definile and distincl articles of charges.
The term “cause to he drawn up” does nol mean that the
definlte and distinet articles of charges onca drawn up do not
have to be approved by the disciplinary auihority, The term
“cause to be drawn up” mearsly refers 1o a delegation by the
disciplinary authorily t3 a subordinate awthority 1o perform
the taszk of drawing up substance of proposed "definite and
dislinct arlicles of charge sheet”. These proposed arlicles of
charge would only be finalized upon approval by the
disciplinary autharity. Undoubtedly, this Court in the case of
BV Srinlvasa Sastry & Ors, Vs. Comptroller and Auditor
General & Ors." has hald that Artlcle 311{1) does nol say
that even the deparimental procesding must bz initlaled cnly
by the appointing authority. However, at thae same time it is
pointed out that "However, il is opeh o Unlon of India or 2
Steie Government to make any rule prescribing that even
the proceeding against any delinguent officer shall be
iniliated by an officer not subordinate to the appointing
autherliy,” i 1s further held that "Any such rule shail not be

inconsistent with &dicle 311 of the Constitulion because it

W BB3 (1500 419
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will ameunt to providing an additional safeguard or prolection

to the halders af a chvil past.”

47. Further, it appears Ihat during the pendency of
these proceedings, the appellantz hawe, after 2009,
amended the procedure which provides that the charge
memo shall be issued only after the approval is grantad by

{ha Finance Minister.

48 Tharefore, it appears that the appeals in {heze
matters wers filed ard pursued for an authoritative resalution

of the legal Is3ues raizad harein.

49 Alhough  number - of collateral issues had baesn
raised by the leamed counsei for the appellants as well the
respondants, we deam it appropriate not to oplne on the
same in view of the conclusion thal the charge sheat/charge
mema having nol been approved by the disciplinary authaority

was non astin the eve of law,
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50, Far the reasons stated above, we see no merit in
the appea's filed by the Union of india. We may also noiice
here that CAT had granted liberty 1o the appellants to take
appropriate sclion in accordance with jaw, We seg nog

reasong 10 disturb the (lberly 50 granted. The appeals are,

tharefore, dismissed.

[Surinder Singh Nijjar]

" MY Eqbal]
New Delhi;
September 05, 2013,
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Wa: PR-FCH-2/Prov. Pension letter Nu.61272R60/ Dete 7 hUG yire!
Ta, 1
The Eﬁ.ﬂlll:i?e."r_}y. E‘!tﬂlti!'! E.l'lgil'ltﬁ‘, ﬂ ——————eE
Solapur [rrigation Division, TR it
Sinchan Bhavan, Guranpnak Chawk
Stlapar - 413003, LA,

Sub: Exi¢nsion of Frov Fension to Shri Tribteevon Govind Kande, beyonsd pormissible g

Rel: Your affice lettar no, (475 dacd 23-06-2023. W
Sir, i

_ i
With relerence w, the subject ciled, T am to stale as under- o i
TEATE

As seen from your letier referred above, it appears that the pensiom case is withbeld—

by de_pqmmc_m or want of ne objection certificale Fom the Government a5 the court medler is
FE_"'d'“E AgEmst Shri Teibhuvan Govind Kande in the matter of suicide committed by Late Shii
Triblwvan Goving Kange, Sub Divisional Officer.

. In this regard it is slated that She Trbhuvsn Govind Kande, has becn franiled
provisionel pension & Rs.29,137/- for the period from 01/06/2022 to 30/ L2022 by the
deperiment and Junher extenzion from 017122033 to 31005/ 2028 with the approval of this
cffice. The GR dated D705/2021 regarding delegation of powers to grant of provisionat
PEASI0N up {0 30 momths {initially for §2 moaths by the Head of e Office and Forther §2
memths with the appraval of Head of the Depattment ghd further § months with the approval
ol Accountan General) was applicable vnly opre 310572022, Hence, the =ame privisian
eannol be implemented in this cate.

A& per maant Rule 128 of MCS{lensinon) Kules 1982, no extension of provisional
Fﬂl'lﬁfqn_fs adinissible beyand 2 perind of 1 year, oder (han in those cases where departmental
ar Judicial cnquiry is pending. 1f any further extension of provisional pension is desived in
cases where no depenmental / judicial enguicy is pending a5 per Rule 130 ol MCS pension
role 1952, vou may refir tie malicr 10 Finszoe Jepartrical aid oblain special sanction as per
Rule 4 of MUS{Fension) Reles {982 and lerwand the propose! 1o this oifice .

Yours [aithiully,

adi_
Sc. Accounts Officer/PR-7
Copy for infarmation to: ik
No: PR-HCH-2/Prov, Pensian letter Mo.61 272465/ f jﬂ?‘”:'?lg iroas e Crale
e,
Solapur |rrigation DJiE;iI:JEL }"'W

Siechan Bhavan, Gurnienak Chowk, Serfapur — 4130K03. %
S AL [ficer/PR-T
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MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI

BENCH AT AURANGABAT}

ORIGINAL APPLICATION NO.346 OF 2021
(Subject:- Penvion and Penslionety Benefita)

DISTRICT: - Aurangabad.

Dilip 5/o Parbat Patil..
Age: 59 years, Ocou: Pensioner,
R/o. Flat No.6, Suyog Complex,

Taluka and District Aurangabad.

}
5
Deshmukhnagar, ]
}
J

Mok, No. 8805015719,

1.

3.

4.

VERSQH

The Btate of Maharashtra, !
Through its Additonal Chief Secretacy |
Home Department, C.8. Office, ]
Main Bullding Mantralaya, 6% Floor, )
Madamkama Road, )
Hutatma Eajguri Chowlk, ]
Narmaty Point, Mutnbai-400032. ]
Maharashira State. )

]

The DMractor General of Police,

Police Head Quarters, Uld Council Hall,
Shahid Bhagatsingh Marg, Kulabs,
Mumbai 400001 Maharashira State.

Office of Superintendent of Police,

)
!
)
The Superintendeont of Police, }
)
Vazirabad Square, Nanded-431602. )

The Aceountant General [(Accounta & |
Entitlement), }
Office of the Accountant General, )
(Accounts & Entitlements)-, 1
Pension Wing, Old Building, ]
P.B. No.114. GPQ, Civil Lines, !
Nagpur-440001. )

.. RESPONDENTE

e
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APPEARANCE : Shri V.B. Wegh, learned Advocate
for the applicant.

Shr: B.&, Degkar, leamed Presenting
Cificer for the respondentis.

CORAM :  SHRIV.D. DONGRE, MEMEER (J)
DATE r 17.07.2022
QRPER

1. By invoking jurisdiction eof this Tribunal under Section
19 of the Administrative Tribunals Act, 1985 this Original
Application is filed challenging the impugned communication
dated (Q8.06.2041 [Annex, ‘A-2' izsued by the respondent
No2 ie the Superintendent eof Police, Nanded thereby
refiging to release the leave encashment amount of the
applicant and alsa aeekihg directen apgainst the respondent
to prepare pension papers of the applicant and to forward to
the office of respondent No.4 Le. the Accountant General,
Nagpur for sancticn and to release all the retirement beneiiis
i.e. Leave Encashment, Gratuity, Pansion and Commutation
of Pension etc. forthwith which was denied tg the applicant in

view of eriminel proceeding pending apaimet the applicant.
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The facts in brief giving rise to this Criginal Application

can be stated as follows:-

{1}

i3

The applicant was inibally appointed as Police Sub-
Inzpector vide appointment order dated 31.03.1995. He
was promoted wvide order dated 01.01.200% to the post
of Assistant Police Inspector and further promoted to
the post of Pelice [nspector on 18062014 and was
posted under the office of Superintendent of Palice,
Nanded 1.e. respondent No.3 and be retired therefrom
on supcrannuation on 28.02.02021 az reflected 1o

retirement notice dated 26.02.2021 (Annexh. ‘A-17.

It is Rirther contended that after his retirement on
superannuation, the respondent authorizes released
only the amount of G.I.S. and G.P.F, but withhold the
amount of leave encashment citing Rule 68 of
Maharashtra Civi]l Services (Leave) Rules, 1981 by
Issumg lmpugned communication dated 08.06.2021
[Annex ‘A-27% and the said communication is issued by
the respondent No.2 ie. the Superintendent of Police,
Nanded stating that Come No. 42972019 under SBection

379, 337, 304(A) of Indiann Penal Code is registered

21
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0.A NO. 346/303]

against the applivant at Police Station Akhada Balapur,
District Higoli and the criminal case thereof is pending

against the applicant,

It i3 further stated that while he was working on the
post of Police Inspector, he was allotted the election
duty which was scheduled on 21.10.2019. While he
was traveling in respect of that from Nanded io
Hadgaon, incident of vehicular accident took place and
the crime came to be registered againzst him as stated
above. The zaid crime came o be registered at Police
Station Alkhada Balapur, District Hingoli at the
instance of the private person. Upon investigation of
the =aid come, charge sheet iz filed against the
applicant in respect of said vehicular accident az per
Annex. ‘A-3' and criminal case {5 pocnding against the
applicant in the Court of learned Judicial Magistrate

Firzt Class, Kalamun.

However, yet charge is not framed against the applicant
in the said criminal caze and therefore, copnizence is
not talken due to pandemic situation. The said caze did

not proceed further and 1t 1z sdll pending.
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It iz further stated that the applicant submitted his
representation dated 01.03.2021 [Annex. 'A-47 to the
respondent No.3 to release his retirement benefits as
there was no enquiry or oo recovery against him. Even
on preliminary enquiry in respect of the said accident,
minor punishment of Censure is imposed upon the
applicant by the respendent No.3 by order dated
12.11.2020 {Annex. ‘A-5%. 1t was not the caae of
committing miscsnduct while discharging the duties of
the post held by the applicant as a Government Servant.
Due to withholding of pensicn and pensionary benefits,
the applicant has been depnived of his fundamental
right as recognized under Article 300[A] of the

Constitution of I1idia.

The respondent authorddes ought to have considered
that the criminal case in which the applicant is involved
iz not in respect of any misconduct while discharging,
the official duties and the applicant has been punished
departmentally in that respect. Only after cutcome of
ihe criminal case, the respondent authorities at the
most will have right to take necessary steps of

withholding the pension and penzionay benefits, ac the
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applicant has already retired from service on
superannuation. The action of the respondent
authoritics has violated Article 300{A] of the
Constitution of India. The applicant has right to receive
the pension, gratuity amount and other pensionaty
benefitzs on retirement as he has rendered 26 years of
service. The respondent eauthorities said to have
withhold all these benefls by taking recourse to Rule 27
of Pension Rules. However, the said provision would
cotne into picture, if thers is misconduct in discharging
of official duties. I[n view of the same, impugned
communication dated 08.06.202]1 jAnnex. “A-27 issued
by the respondent Wo.3 refusing to releasec the lcave
encashment and not processing the case of the
applicant for pension and pensionary benefits is not
legal and proper and the applicant iz entitled for

necessary directions againzt the respondents.

3. Allhdavit-in-teply is filled on hehalf of the respondent
Nos.1 to 3 by one Birappa Dhondiba Bhusnur working as
Pollce Inspector {Control Room) in the office of the respondant

No.3 ie. the Superintendent of Pobee, Natded., Thereby he
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demied all the advetrse contentions raised in the affidavit-it-

reply and resizted the following specific contentions:-

i) It i admitted that in the year, 2019 there was clection
aof Lok Sabha. In that regard, the applicant was
entrusted an election duty at Hingoli. [t was expected of
the applicant to travel by Government vehicle, but at
ithat timme the applicant travelled in a private Alto Car
bearing No.MH-15-BN-40689, The applicant himszelf was
driving the said car. The appheant caused accident by
driving the said vehicle in rash and negligent manner.
In the said accldent, one girl by name Bhagyshn died on
the zpot. In view of the same, Crime No. 42972019
under Section 279, 337, 304{A] of Indian Penal Code
1862 r/w Section 3/ 181 of Motor Vehicle Act came 1o be
Tegistered against the applicant at Police Station
Akhada Balapur District Hingoli. The trial in respect of
the said erime iz pending against the applicant in the
Court of Judicial Magistrate, First Class at Kalamnuri,

District Hingoli.

il In wview of abovesaid incident of rash and negligent
driving by the applicant resulted into causing death of

one innocent girl, preliminary enquiry was held against
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the applicant in respect of the said misconduct and the
punishment of *Reprimand” [ *Censure” was inflicted
by the Special Inspector Gencral of Police, Nanded
Range, Nanded vide arder dated 12.11.2020 by involing
Rule 25 of Maharashtra Police Act, 1951. Moreover, as
a ¢riminal caze as stated above iz pending against the
applicant, the pension and pensionary benefits are
withhold as stated by the applicant as per provisions of
Rule 26 and 27 of Maharashira Civil Bervices |Pension)
Rulez, 1982, In wiew of said Rules, administratively it is
not peszible to release repular pension to the applicant
and hence, the respondent Ne 3 did not submit pension
proposal of the applicant to the office of the Accountant
General, Nagpur. In view of same, the applicant iz not
entitled for any of the reliefz as claimed in the Origina)

Application and the application is liable to be dismissed.

Affidavit-in-rejoinder {z lled on behalf of the applicant

therehy denying the adverse contentions raised in the

affidavit-in-reply and reiterating the contentions raised in the

Original Application.

4]

[t is specifically submitted that the respondent

authorities lailed to consider that no cognizance of the
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matter is taken by the Judicial Maglstrate, First Class,
Kalamuri in the ecriminal case pending against the
accused as the charge is not framed. In view of same,
the rezpondents ought to have taken inte consideration
the provizions of Rule 27 (6) (a) and [b) of the
Maharashtra Civil Services {Pension) Rules, 1982 which

they have failed to do,

5. [ have heard the arguments advanced by Shri V.B.
Wagh, iearned Advocate for the applicant on one hand and
Shri B.S. Deoltar, leamed Presenting Officer repreaenting the

respondents on the other hand.

6. Considedng the rival pleadings and submissions, it is
evident that this matter revolves around the provisions of
Rule 26 dealing with pension subject {0 good conduct; Rule
27 dealing with right of Government to withhold or withdraw
pension and Rule 130 dealing with provisional penzion, where

departmental or judiefal proceedings may be pending.

7. Learned Advocate for the applicant submitted that Rule
26 dealing with pension subject to good conduct weould
definitely come into picture in ease of future convietion of the

applicant in the pending criminal case, Till then the pension
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and penzionary benefits can be releazed in favour of the
applicant by taking requisite undertaking from the applicant
and by construing Rule 27 dealing with bght of Government
to withhold or withdraw pension and Rule 130 dealing with
provisional pension where the departmental or judicial

proceedings may be pending liberally.

8.  [n the ¢caze in hand, it is an admitted position that the
applicant has been pranted aome of the retivement henefiig
i.e. G.[I.5. and G.P.F. amount. However, pension papers for
regular pension and other retirement benefits =such as
pratity, leave encashment and commutation of pension are
not proceszed by taldng recourse of the provisions of Rule 27
and Rule 130 of M.C.5. [Pension) Bules. More patrtioularly, by
impugned order dated 08.06.2021 {Annex. ‘A-27 issued by the
respondent No.3 Le. the Superintendent of Police, Nanded,
leave encashment iz refuzed in view of the provisions of Rule
68 (5] and (1) of M.C.5. {Leave) Rules, 1981, However, in fact
Rule 68 (5} (a] of M.C.5 (Leawve] Rules, 1981 deals with
withhaolding of leave salary amount pending the disciplinary
atid eriminal proceeditigs.

= In view of above stated position, the learned Advocate

for the applicant strenucusly urged before me that coiminal

L
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procesding which iz pending against the applicant is not
conmected with the discharging of dutes of the applicant of
the post from which he has retired. 1t is not geing to result
into any recovery of amount towards any loss caused to the
Covernment. [n view of the same, according to him, the
provisions of Rule 27 and 130 of ML.C.2. [pension] Rules and
Rule 28 of M.C.5.[Leave] Rules are not applicable strictly and
in such situation the pension and pensionary benelits can be
releaged by taling requisite underteking from the applicant
that in case of his conviction, he will refund the amount. He
further submitted that withholding of pension and pensioaary
benefits due to the applicant by the Govermment are in
contravention of the constitutional right bestowed upon the
Government servant as per Article 300-A, which deals with
the persons not to be deprived of property save by authority of
law and definition as stated in Article 366 (17] of Constitution

of India.

10. To substantate the abovesaid submissions, he placed
reliance on following citation:-
Writ Petition Ne.2630 of 2014 decided by the Hon'ble

High Court of Judicature at Bombay Bench at
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Aurangabad in the matter of Purushottam Kashinath

Hulkarnl & Ory. Va. The State of Mogharaghéra and
Others. decided on 16.04 201 4.

Ifr the zaid citation case by interpreting the provisions of
Article 300-A and 366 (17} of Conetitutionn of India snd by
relying upon the case law of the Hon'ble Apex Court in the
matter of State of Jharkhand and Others reported in 1{2013)
12 S.C.C. 2140, it is held that withholding the amount of
pensicn, gratuity and leavwe encashment cannot be

countenanced,

11.. He further placed reliance on citabon reported in
2017(3) Mh,L.J., page No.251 in case of Naneram S/ Degdu
Beldar Vs. Stote of Mahargshira and Ors. wherein the
Hon'ble High Court has been pleased to observe that
suspension based on the incident unconpnected with the
discharging of the doties of the Government Servant is not

sustainable in the eves of the law and is liable to be set aside,

124. He further placed reliance on the decision of the Co-
ordinate Bench of this Tribunal at Mumbei in ©.A.Ne, 1072 of

2017 in the matter of Sk Racsoheh Chennappa Mone Vs,
The Commissioner of Police, Mumbai & tweo Ors decided

031
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on 07.09.2018. In the case, the respondents therein declined
to release the pensionary benefits to the applicant on account
of criminal case pending against the applicant therein, The
criminal case pending against the applicant thersin was on
the basiz of complaint filed by the private party. The
applicant challenged the criminal case by filing the Wit
Petiticn before the Hon'ble High Court and the Hon'ble High
Court was pleased to stay the said proceedings against the
applicant. The said caze was ngt at all connected with the
oflicial duty of the applicant. In view of same, relief was
granted to the applicant by giving necessary direction to the

competent authority for granting regular pensionary benefits

to the applicant.

13. Leammed Presenting Officer representing the respondents
on the other hand submitted that from the contentions raised
in the affidavit-in-reply, it is =vident that at the material time
of vehicular aceident, the applicant was on election duty and
inatead of travelling by public transport, the applicant
travelled in private Alto Car driven by the applicant hitnself
and dug to rash and negligent driving by the applicant, one
innocent girl died. In view of the same, according to him it

cannot be said te criminal case pending apainst the applicant

d
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is unconnected with the discharging of the duty. Therefore,
according to him withholding the pension and pensionary
benefits i= lagal and proper and is In accordance with the
provisions of Rulea 27, 130 of M.C.5. [Penslon| Rules and

Eule 68 of (Leave] Rules.

14, After having considered rival submissions as above, in
the background of the facts of the present case, it is seen that
prima-facie it is evident that going to the place of election in
private Alto car which met with an accident cannot bre by any
stretch of lmagination can be sald to be connected with
discharging of the official duty by the applicant. From the
nature of procesdings, it can be seen that even if the
applicant is convicted in the trial of the said criminal case, it
is not polng to cause any monetary loss to the Government or
leading to any recovery of money by the Government from the
applicant. Otherwise also in case of conviction of the
applicant, the provisions of Rule 26 [Pension) Rule at the
most would come inte play, but continuation of withhelding
the pension and pensionary benefits till decision of the

Criminal proceedings unconnected with the official duty of

a2y
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the applicant would be detrimental of the statutery right of
the applicant to receive the pension and pensicnary benefits

arizing out of his long standing service and otherwise also
unblemished service rendered by the him. The balance can
be struck by taking requisite undertaking from the applicant
of refund of the amount in casze he is held gailty in the

criminal proceedings in accordance with law,

15. In the facts and circumstances of this casc, the ratio
laid down in the above citation cases relied upon by the
learned Advocate for the applicant would be apphcable. The
contentions raised by the respondents for withheolding the
pension and pensionary benefits for indefinite period till the
decigion in a criminal case is not lsgal, lenable and
acceptable. In such circumstances, Impugned order dated
08.06.202]1 JAnnex. ‘A-27 izsned by the respondent No. 2 ie.
the Superintendent of Police, Manded denving leave
encashment to the applicant 1s liable to be quashed and set
aside and the applicant would be entitled for pepsion and
pensionary benefits in accordance with law in a apecific

peripd subject to giving of requisite undertalzing by him az

(1)
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discuszaed above. | therefors, proceed to pass the following

order:-

CRDER

The Original Application is allowed in following terms:-

(Al

{E]

The impugned comrunication dated 08.06.2021
{Annex. 'A-2Y% issued by the respondent Ne.3 ie.
the Superintendent of Police, Nanded i= hershy

quashed and set aside,

The respondents are directed to process the
pension papers of the applicant and te forward the
same to the office of the respondent No.d i.e. the
Accountant General, Nagpur for sanction and to
releaze all the retirment benefits namely lzave
encashment, gratuity, commutation of pension
and pension and pensionatry  benelita  ets.
immediately in accordance with law upon
furnishing requisite undertalding by the applicant
that Il required, he would refund the amount of
pensionary benefits peid to him within the period
of two months In case, he is held puilty in the

eriminal proceedings pending against him.
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2.ANOD, J96/208]

iC}) The respondent authorities are directad fo
complete the abovesaid endeavor within the period
of four months after receipt of requisite

nodertaking rom the applicant.

(D) Neo order as to costs.

(V.D. DONGEE)

MEMEER |(J}
Flace - Aurangabed
Date = 17.07.2032
ST o A A0 A0
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

WRIT PETTIION NO. 2830 OF 2014

PLIRUISHOTTAM HASHINATH KULKARNI AND JTHERS
VERSLS
THE STATE OF MAHARASHTRA AND OTHERS

Advecales e Petldoners ; Mr, Thoke Dhananjay B.

AGP [or Respondent fState . Mr. 5.0, Ealdale
Adveocate for Respondent no.4 . Mo Rane Girah 5.

CORAM ; 6.8, SHINDE & P.H. BORA, JdJ.
Datad: Fabruary 16, 2015

PER COURT :-
Rule. Rule made returnable lorthwith and heard

finally by consent of the learned counse} appearing lor the

parties,

2. This Pelilion seeks direactions to the Bespondent
Mo.3 1o release the amount of gratulty, pension and group
[nsurance as against the LIC Masier Policy Mo, CGl-20053

and 20286,

3. ‘The leamed counsel appearing for the petitioner
submits that, mercly on the ground that, the criminal case
ig pending against the petitioner. the amonnt of penslon and

gratuity is wilhheld by the Respondents. The =sald aclUon of

T <

&
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the respondenty withholding pension and gratuity amount
on the ground that. the criminal case iz pending against the
petitioner, is contrary to the law lald down by the Hon'ble

Supreme Court in lhe case of State of Jharkhand and ore

V/e Jitendra Eumar Srivastava and anr.! Thereiore, he

submits that, the Petitlon may be allowed.

4. Jn the other hand, the learned A G P, appearing
for the respondent/Siate invited our attention o the
averments in the affidavit in replies fled on behalf of the
Respondent ¥No.5. He submits that. the offlce of the
Liquidator has withheld the amount of DA and also the
other amounts since the crimes are registercd agalnst the

petitioner and cther employees.

&} Wr have given careful consideration ta the
submissions of the learmed counsel appearing lor the
petitioner and the learmed AG.P. appearng for 1he
respotidents. With thelr able assistance, we have perused
the pleadings in the Pettion, annexuress therete and the

Jjudgment in the case of State of Jharkhand and others

1 q2013] 12 5.0.C. 210

» Malepdse! mn - 2A0R201E N Dovwalapfwfor - pROgefed 43 A6 oo
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{aupra} and we are of the upinlon thac, the Petiion deserves

to be allowsd for the reasons set out herelnbelow,

a. In case of State of Jharkhand and others

(supra), the Supreme Court [ormulated the folowing

queslionsa for consideration -

"%  Crlsp and short guestion which arlses lor
consideraton in these ca=ea is as to whether, in
the absence of any provision in thie Fension Rules,
the State Government can withhold a part of
prnsion and/er gratulty during the pendency of
departmental /criminal proceedings 77

7. After talking into consideration, the various
exposilions on the subject, the Supreme Court in paras 16

and 17 of the judgment held thus :-

“16, ‘The fact remoins that there s an Imprmmalur o the
legal principle that the rght to recelve pension 1s recognisel
as # rlght n "property”. Article 300-4 of the Canstitutlon of
India reads ax wwicdler:

“3{1-A. Persgae pot to be deprived of property axve hy
aathocty of law. - Ko perscn shall be deprived ef his
prupecty save by authonliy of law,”

Once we proceed oo thal premlse. the answer to the
questlon pesed by ws i the begloning of this judgment
brcomes oo obvlous. A persen canpel be deprived of this
penslen  without the puthortry of law, whith [ Ihe
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constitional mandate enshrined In Antlcle 300-4 of the
Coostitutkorn. [t follows that attempt of the appslant to take
away a part of pension of gratuily or even Jeave encaahment
wiihout any atatutery prvigion end under the umbrage of
administrathms [netruction cannot be countenanced.

17, I hardly needs o be emphaslsed that the execwtlve
Instructions are oot having stacutory character and,
therefore, cannet e femied as “law” witlin the meaning of
aloresald Artlele J00D-A, Ofv the basls of such a cloowlar.
which (8 oot heving force of law, the appellant cannotb
withhold even 2 parl of penslon or gratuelty. As we noticed
abowve, an far as stacufary Riles are conceroed, there i3 oo
prroviglon for withbidding penslon or gratudty in the ghen
situation. Had thers been any such provision io these Ruleg,
the posltion wauld have Beet different.”
8. Diutring the course of hearing, the learned
counsel appearing for the potidoner submils that, enguiry
initiated under Sectlion 88 of the Mahareshira Co-operative
Socletles Acl, 1960, has been completed and the petitoner
hazs been exoncrated in the sald enquiry, however, the

offences are pending agalnst the petitioner.

9, Keeping in view the expositon of the Supreme
Court in the case of State of Jharkhend and others
{supral, and In partlenlar, the aheervations In pams 14 and

15 thereof, In cur oplnlon, the actlon of the respondents o

ol o - PRI 2 Dapapasricdnnp - A TiwIat 1350079 o
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withholding the amount of pension. graluity and leave
encastunent cannot be counienanced. In the lght of above,
we direct the Respondents to calculaie lhe amount of
peosion, gratuity and leave sneashment and pay the same
to the petlboner, as expeditiously as possible, and

prelerably within four months ftom today.

140. The Petiton 1s allowed in above terma and saume

stands disposed of.

11. The Rule is mads absoluie In the above tetma.

| PR, BORA, J. | [ 8.5. SHINDE, J. |
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I THE MAHARASHTRA ADMIMISTRATIVE TRIBUNAL, MUMBAI

Orlginal Application Ho.1072 of 2017

Shri Rapsaheb Channapgs Mane
Agad 58 ¥ri, Oce. Nil, Retired ps
Azz|stant Sub Inspecior from
Hagpads Police Station, Mumbal,
Ao, B/58, Bandra Police Line,
Bandra, Mumbai-50

Wersus

1. The Commisskoner of Police,
PAurnbail, Having OHlce at
Mumbai Police Commissionarate
LT. Marg.

Opp. Crawdord Murket, Fort,
Mumbal — 440 401,

2, The Additivnal Cormmiesionar of Polica,
Central Region, Bawale Compaund,
Byculla |E), Mumbal - 27.

3. Tha teie of Maharachtra,
Through Princlpal Secetary,
Home Department,

Having Offica at Mantralaya,
Murnbak — 400 022,

}
)
|
I
!
|

-.--Appllcant

— e et et e St

weREspondent &

Shel AW Bandiwadekar, learned Advocate for the Applicant,

Mx, 5 sunyawanshi, the learned PO, far the Respondents,

CORAN : Shrl ).0. Kulkcarmi, Yice-Chalrman

RESERVED ON : 05082018,

PRONCLUNCED OM : 0708, 2018,

ORDER

e e

1. Heard Sirl &Y, Bandiwadekar, the learned Advocate for the Applicent and Ms 5

Suryawanshi, the eamed Presenting Oificer far the Respondeants.

s
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2 The Applleant in this ©.A, [3 dalming that the erder dated 5. 10.2917F which |5 at page
na.na 14, Exh, 'A' of the 0.4, Issuad by Aespordent No.2 whareby the Patltionar | daclinad to
release penslonary benefits an account of criminal case is pending against him be quashed and

sot aslda and ha be granted of consequertial service peneflts presuming of the sald onder.

3, The Patitkaner jcined government seryice ai: Police Constable on 148 18080, In 2001,
CA.noA of 2001 was reglstarad on the basis of raport given by the Applicant ac ogashwari
Police Station against ane 5mt. Shobha P, Jounjal ard Mr. 2.5 lounjal.

4, After due investigation, the charge shaat was filad vide C.CNoS16/P 2002 bafora the
fetropolitan Mapistrate, Raikway Mobile Coort, Andber, Mombai, In 2007, .2 on 13.09.2007

both the accused were acqubited.

5. Ering aggrieved by the arder of acquittal, the Petitioner preferred CAminal Wit Petition
Mo 2507 of 2 hefore the Han'ble High Cowrt and the same was admibtted and the matter is
still pending in Lhe Hon'Ble High court,

5. Crimilnal e Ho 2387 /FN 2002 was fled agalnst the Appllieant on the repart of SmE
Shabha P, Jounjal and the same was Imeskgated by MLD.C Podica Statlon, Andhan, Against
the =aid investgatian, the Petitioner prefemed Criminal Application MolES of H11 under
sacklon 482 and 4631 of Criminal Procedure Code for quashing the zald proceedings. 4n
4,3.2011, tha Hon'ble High Court admitted Ehe Criminal Wrik Petltkan and granted stay to the
praceedings. The mattar is still pernding befare the Han'tHe High Court. 16 the meantime on
21.7.200 7, the petltiomer got retired on superannuation.

. Cn 5.10.2017, tha Respondent No.2 declined to release regular pansionary Beneflts ko
the Appllcant on the grourd that eriminal matter is pending against the Applicant and therefore
this Driginal Appllcatian,

B. The Raspondent Mos.l and 2 have fited reply affidavit and sebmitted that AR vide
ne.440 of 2001 has been filed agzinst the Applicant 3t MIDL Pollce Station, Andheri under
Secthon 420 read with 34 of IPC by ope brs, Shobha launjal end  thus Criminal Case Mo.2387
AN 2002 is panding against the Applicant and thereafter the charge sheet was filad against the
Applicant hefore the Metropolitan Maglstrate's Caurt at Andhen.

g, The Respondents have rebed on the Rule 27} (B {) of M.C5, |Fension] Rules, 1982
and submitted that as ger this rule only provisional penslan is to be paid to the Applicent.



; X0

1. Learned Advcate for the Appleant Shyl A8, Bandiwadakar suba (s that the crlminal
case pending againgt the Applicant = on the basis of private cormplaink flled by Smt. Shobha P-
lowngal. In fact the Applicant sarher filad chminal case against Sme, Shobha P, lounjal and Mr,
leunjal in which they were acquittal and to counter said litigation Mrs. B Mr. Jounjal file a

criminal case against the Applicant.

1l. Learned Advocats For the applicant placed on racard a docamants showing that tha FIR
an the basis af which crimlna! case was registared against the Appficant on the comeplaint of Mr.
& Mrs. Jounjal was challenged before the Hon'ble High Court. The copy of the Criminal
Application Ho. 163 of 2011 is placed an record whidh |s at pape nos.26 o 28 of the paper ook
of C.4. (bath Inclusme),

1. From the said doouments it seems that the proceed Ings of criminal case na 3387 of
2002 before Metropalitan Maglstrate’s Court at andher| against the Applcant was challenged
under ectlon 482 and 483 of erlminal procedure cade and the Han'Be High Court waz pleazed

to issue ad interim relief as per the prayer clause |cp which reads as under:-

“le) Panding the haarkag and final dispasal of the present creminal applicacion,
criminal proceedings paing Criminal Case No23B7 P 2002 panding in the
22" Courr of Metropolltan haglstrate, Andherl, Mubal as against the Applicant
ke stayed.”

|auared Iro gdfe .27 of EFe pREAE B k)

Thurs, admittedky the proceedlngs against the dpplicant hawe been staped by the Hon'ble Hlgh

court.

13, Learned Advocate for the Applicant submits that though the ciminal proceedings
against the Applicant have been fled on the basiz of repart of Mre. lounjat with whom
Apphcant had a grodge, the sald Nithgant was a private complelnant and € was not at all
concerngd with official duty of the Applicant and therefore in this drcumstance, the
Respondent cught to have released regular pensionany benefits (o the Applicant and should be
granted consequential financal benefis,

14. Learned Advocata for tha apglicant has inviad my attentlon o e reporad Judgmant
in 2017 §3) Mh.LL., page no.25%1 in case of Manuram sfo Dagdu Baldar We. State of Maharashira
end Others, In the sald case the petlthorer thereln wes kept under suspension of Beeount of
incldent which did nol relate ta anything dore by him In discharge of his official duties and it
was held that grder of suspension cannat sustaln dn law. Simlar view has been taken In Wl

Petitian No.191 af 2016, judgment dalivered by the Hon'ble High Caurt in case af Hrishikesh
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Vesontrgg Kumbhar Vs, The Zils Forlshad, Sanghl & ovs on 25072018, |t was also megarding
suspensian,  In that case alse 1 was hald that the nature of camplalnt do rot relate b0 anything

done by him In discharge of his duties and the grievance of the complainant is fully privale

I35 pn-akwadn complainant and Petitloner and therefore order af suspension was quashed.

15, Iy Ehe present case |ssueis as regards pension and nat agalnst the suspension but s&ll

the question remains as to whether tha criminal casa was pending against the Applicant,

16. Learn=d P.Q. for the Respondents has placed rellance rale 130 of M.CS, (PEnsion] mile.
Which read as undér:-

i3, Prwsknal pension whene cepartmeniel or Judiclel proceesings mmay Ae
aendimg-

1] (g} i respedt of o Gozetted or Nor-gozeited Griemaient fetvard referced o fn
sirb-rirle {4) of rule 27 the Heed of Office ahalf aedhorire e prowislome! penaion
cqiat bo e foximunt perrsfon witeh wonld fave been admibsibie on Hre bosks of
qualifyg service waom bhe dabe of retirement of e Governmant ssrvanh, or [f e
wis urder suspension or The dote of retirement aple e doi= mmedlotely
preceding the date or which he wos pioesd under suspension

(b} The provizional pension shall be outhoneed by the Head of Oiffce for o peried
of ik months dering the period commendmy from the cdote of retirement iniess
the period s axtended by the Avdit Officer ond such provisional peasion sl e
continued vate and nduding e dote on which, ofter the conclusion of
depormmentdl ar judiciol proceedings, Faol orders ore possed by the competent
authorlty.

fel No gratully sholf be poid bo Hhea Governmand sarvant wundl the conclusian of
the departmented ar jusiclel proceedings and s af fimaf oroers Bhereom.

(2] Popmient of prowisforal pernog aade under sub-roke (1) stall be odfoshed aoclinse
fmal retirament beneflr sonctlioned ta such Gorarnment servent woon foncheslan
af such proceedings bud no recovery dhall be made where the pensipn fTnofty
sonctioned & less than provisional penslon or the pension s reduced or withiheld
elther permonentty or for o specified period

17 Learned P.O. for the Respondants states that the rule 130 alorasald 15 clear that the
Governmment hes eveny rheint to pay only provielonal penslon where departmerntal or judicial
preceeding is perding against the dellnguent and no pratuity should be paid il the Gnal order
of departmertal or Judicial proceedings is passed.

If In the present case, admittedly no departmental anquiry s pending ageinsk the
Applicant and only one eriminal case s pending which is instituted on private complaint of Mrs,
Jounjal.  Admirtedly the Applicart hax akso filed criminal cagse against Mr. and Mrs. Jounjal and

in that case they weare acquitted. Therefors In such dircumabances it is necesiany Lo comsider a2
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to whether it will be proper ko decline release of regular pengionaty benefits to the Applicant
and partlculary when said proceadings are stavad by the Hon'ble High Court.

15 Learned Advocate for the Appllcant relied on Rule 27 of sub—Rule 3 arnd &{h] of vthe MES
[Fenslon] Aule 1980, The sakd relevant rule reads as under:=

=27, Fight of Government to withiiekd ar wi harrw penston:-

{1] COowernment moy, by order In writing, withlbiold or withdrow o pensich or ony
part of it, whether permonenify or for o specifad perfad,. omd oo ander the recovery
Jrom such pansion, ke whale ar pert of anp peconiary Loss cared (o Goverament, I &
ary deportmentol or Judielal proceedings, the pension ’s fourd guilty of grave
aiisconduet or negiigénes during the perfod of bis servee inchuding service rendered
Hperh re-emplopment after relfrement:

Provided thar the Maohoroshern Public Senvice Commyssion shall be sontufbed

before any fnal ordera ore possed In respect of offfcers Rotding posts within Shabr
PV

Provided further thot where o port of pansion & withield or withdrown, the
amcunt of remaoining persfon shal not be redoced below the mimmont ffaed by
OvErmEnt.

{2) 1a)The deportimental proceedings referred to In sub-rule fif, If nsthitated while
the Gavarmment aryant was in sendce whether Before b reblirement o curing B re-
empioyment, shail. ofter the fino) retirement of the Gowsrmment senant, be desnred
to be procesdimgs onder this refe ond shol b condipued ond conchrded by the
outrority by which thay witts conmenced [ £he some manner as if #e Soverrmenrt
servont hod conbinued [ sennte.

() Ths departmental proceedings, if aot institcted while the Govermment Jerveni
wis it service, whebher before s rtfiremiant ar gutring Ris re-employrent,-

il sholl pet ba institeted save with the sanction of the Government,

i) Shol net be in respect of any event which hook ploce more Ao four peors
before such utittiton, and

(10} skall be concucted by soch gquikorlty ond of such pHoce oF the Gaverrunent
moy diract and I accovthance with the proceduore sapficekie to the deparimental
praceedings (n which an order of dismissel from service cowlt e mode in refotion Lo
the Government servanit during his service.

f3] Ma Judlfal proceedings, If not astitated while the Gavernmant senaal wos n
service. whether bafore his ratirement or divring his re-emplopment, shall be
fastituked fn reapect af 0 couse of arplan wiich arose ar in respect of dr st
which took place, more than four years before sech insiifution.

(6] Far the purpase of B rlle,-
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it} judicied proceedings shail D desmed b be attcted-

i1} In the cose of aiming! proceedings, op the dote on which the complolat o
ripovt of o podice officer ofwhich the Meglsirate takes cogroizance s made, ond

¥l in the cove af Chl praceedings, on the dote of presentimg the ploint in tha
Lourt. ™

20, In the presant case, ewen though the FIR was reglstered agalnst the Applkcant, no
cognlzance has been t3ken by the Magistrate and in fact the pracesdings were stayed by the
Hor'ble High Court vide arder dated 4.8.2011. It % stayed Ehat Gll today, ne charges have been
frarmed against the Appllcant by the Maglstrate.

r) B Learmed Advocate for the Applicant also placed reliance on the judgment delbvered by
this Tribunal 1n O.A-Me.283 of 2014 in case of Shr| tichd. Geus Shaikh Vs, The Director of
Yoetional €Education and Traiming on §11.20153. o para nos.3, 17 1o 12 this Tribunal has
ohserved as under:-

Mg, As Far a5 the 1ssue of gratulty |5 concarnad, 0 crcurmstansss such as this one,
trem iggue If Squaraly covered By B judgnseznt of this Tribunal (Single Bepch of the
Her'Me then Chaimman) in QA1109/3010 {Shri Vasamt A, Kadam Yo I
Maharashtra, dated &.20.2011. 1have perused it. That was a matter where the
Applicant was embralled in a ciminal case for which he was also under arrest
for about 374 days, and hence, uhdar dearmed suspension. In tha meanwhils,
he w=s miada o scand a5 an acousad batore the Spoclal Court, Ne charge was
framed against him in that matter and 0 the meanwhils, he retired on 28"
Fabruary, 2002. In that contest, ralisnce wis placed before this Tribunal on
Rube 2% (2] [3] of Maharashira Clvll Services (Penslon] Rules, 1582 and case law
was lsa cited and discussed. That was Moreshwar Ws. State of Maharashirg,
1958 |1} ML) 490, The issue was as o0 when It can be held that the criminal
proceadings have commenced 11 the context of enabling tha Raspondant to
withhold the post retiral Denelits. 11 was apparently that tha crucial date woukd
be the date on which the cognizance waa faken, which would be when the
judicial mind was applled and framing the chargs was conskdared, Marely
kodging &f the matter before the a3abd cowrt cannot be seld to be
commencernent of orimingl proceedings.

17. I 2o far as the crbminal proceedings are concerned, as already discoszed abowe,
the sald matter has noF even commencad in the sense, it should become
lmlting er disabling event for the Applicant to be denled what is legitimataly
due to him. Most significanthy, the very nabture of the said proceedings is such
that it would detarmine the golt of the Applicant and his co-accused, Bt poing
by the recerd such as it is and the Penal provisions invoked, in the first place,
the said Court of competent oriminal furisdiction will not be I judicial duty
hound to determipe the exact guantum of the amount that the Applicant
committed defalcatlan, etc. One cammot lose sight of the fact that there are
other co-accused, and therafore, even the canviction of the Applicant as indeed
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any accused Tor that matter is in e realm of uncertalnty, The Tect that even at
the highest, the basle ambit of the prosecution is such thak apart fram the fact
that Ir may not be possitde for that Court 13 quantify the amouwnt, it will (o be
in @ position to enforce the payment of that angunt to the Respondent by the
Applicant, Alkhough, it may be pazslble fer that Court 1o even see ta € that the
accused Befory that Court were marched to the prison wera they to be
convicted and senterced. Wo procedding gither judicial or administrative &
pending as on date, which could ensure I the First place the execk
quantificallon of the amount and secondly, the enforcement of the payment of
thar amount, | must repeat that it s not for nothing that this aspect of the
matter that iz being emphasized. 1 have alrsady Indicatad above that ic was
open to the Respondent to, apart from |nltlatlng prosecution proceedings
against the Applicant to proceed against him departmentally, iF aot under any
other provition, at least under Rule 27 aof the M.CS (Pernsion) Rules.  The
Respondent has not been able to demonstrate as ta in what way in whichewer
manner, the criminal prosecutlon culminstes In lutare, they would ba able ta
recover any ameunt from the Appllsant. The Rules relevart herets, Including
the one thak has been repmoduced abowe, i my view, proceed on the basls that
there i an amount determined or at least determinable which is surehy
somathing mare than high sounding all=gations and 3 mere chance withhalding
of the amount of gratuity and encaahrment of lemnge,

13, The showe discwislon would, therefore, make it very cfear that it is not
at all possible for the Trlbunel to uphald the impugned orders, and therebore,

the Applimant would ke entitled 1o get back the heldup gretuity and leave
ancashment amaurt, But sdll In rmy wiawr, it will be in the interest of justice o
direct the Applicant ta submit an undertaking as indicated herelnbelow, so that
he wall be ablg to gat his dues immedialely and in the srent, he was to be found
ltabde to pay a certaln anount, there would be sursly lor the Respondents to
get the same for, afer-all it is 2 public money,

19, In wew of Ihe loregoirg, the orders hermin impugned stand hersby
guashed and zel aside subject to the Appllcant Aling an undertaking in this OA
befare this Tribunal, even after this ardar within three weeks from today that n
the eveat in future, a particular amount would be found payable by him to the
Respondent, he shall subject to his rights to challenge the same jn acgordance
with law, pay the same to the Respondent within eight weeks of the final
datermination thereol”

23 The criminal case |5 on the basis of privare cormplainl against Applicant may be due to
rivalry batwesn Applicant and complainant and admittedhy allegations i said ciminal case are

nek at all related bo discharge of any dutles of the Spplicant a% public serant.

23, Admittedly there I3 no allagation that some financlal less has been camead by the
Applicant or anything is ks be recavered from him and therefare there 15 ng pelol In declining

penslon and gratulcy 1o the Applicant anly bacause some criminal case has been fled against

hirm.
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4, There i1 nothing on the recard to show that the cognizance has been taken by the

Metropolitan Magistrate ar charge has been framead in the criminal case agaknst ihe Appllcant.

a5, Learned P.0. for the Respondents submitbed that the grant of pensicn (s ahsays sublecl
to good conduct and therefore since the criminal case 13 pending, repaler pension cannot be
granted,  In this regard 1k s material to note that if in case the Applicant I3 conviceed, the
Competent suthorkty will always be at lberty to take actlon 2= per the rules.  Criminal case
against the Applicant = pending since 2002 and till taday the competent court has nat keen
taken cognizance and on the contrary the proceedings are stayed by the Hon'bi High Court
Aule 27 of MCS [Pension) rule dearly shows that the Sovernment may withhald or withdraw
the persian which means that Gavernment has discretion whether to withhaold or withdraw tha

penzlon or not.  Therelore these drcumstances as already stated should have baen consldered,

26 Learned Advocata for the Applicant ako placed rellance on the judegment in DLACND. 343

of 2015 |n case of Shef Shokont Shekor Rokote Ve, The Depoty Comvlssfoner of Sgles Tay
galivered by thic Tribunal on 11.3.2016. Against this, the amed F.O. for the Respondents

relied on the udgmant In caze of Laithnonder Sirgh Srpr Wy, Lintan of fola & Ovs_ delivered by
the Hon"hle Deihi High Court on 1E9.52010. The poitts ralzed In both the judgments are

almepdy distussed In above mentlored paregraphs.

27 Cons|dering the discwstion a3 already stabad, | arm of the opinkon that the Applicant
should be granted regular penslonary benefits and gratuity and ather consequential bepefles

since he has been allowed Lo retirs honourably, Hence the foltowing ordar:-
(&b Original Appleation b3 allewed bn terms of praver clause Hal.

k] Nacessary directions be |ssued by the Competent Authority granting regular
pensionary benefts to the Applicant within three months from the dabe of this
orisr,

{c] Mo arder as to costs.

sdf-
(1.0 Kulkarnl }

Viea Chairman

Sha
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,

ORIGINAL APPLICATION NO.Z200 GF 2021

Shri Suhas Ramachandra Bagde,

Ape 59 yrs., Oceupation: Retired Gowvt. Qfficer,
R/o. Flat No. 701, Angelika, Building No. 1%,
Hiphland Residency, Kolsheth Road, Dhokali,
Thane (W), 400607,

Shr Nandkumar Jagannath Mahajan,

Ape S8 yrs, Oceupation: Retired Govt. Officer,
Rfo. L4 14, Sector 15, Kharghar, Navl Mumbai
410 2 1¢

Shri Sureshkumar Ramachandra Nalavade,
Age 58 yrs, Ocrupation: Retired Govt. Officer,
R/o. Plot No.18, Balaji. Sagar Park, Lanc No.2
Behind Hotel Sarvodaya, Nagar Koad,
Yadgaon Sheri, Pune 411 014.

Yereua

The State af Maharashtra,

Through its, Principal Secretary,

Department of [ndustries, Energy and Laboat
Mantralaya, Mumbai-32.

The Chicf Elcctrical Inapectar,

Department of Industries, Energy and Labour
Cflice at: 3@ Flpor, Administrative Building
Ramlkrishana Chemburkar Marg, Chembur [E]
Mumbai-400 07 1.

The Superintending Engineer,

Depariment of Industries, Energy and Labour
Ofice at: A0 Floor, Adminiatrative Building
Eamknshana Chemburkear Marg, Chembur (E)
Mumbai-400 071,

R
j

DISTRICT: THARE

]
]
|
}
)

_—r e e —

T el et ' wart —r wemr

—r mr e e e

.. Applicvant
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4] The Accountant General (A&E]-1, |
Maharashtre State, 101, Mahershi Karve Road, )
Mumbai - 400 020, |...Respondants

Shri B, D. Patil, learned Advacate for the Applicatits,
Siirt Al WJ. Cheugule, leamed Presenting Officer for the Respondents.

CORAM : A.P. Kurhelear, Mamber [J]

DATE y 07.03.2022,

1" This Orlginal Application is filed by the Applicants for direction to
release withheld retiral benefits with interest.

3. Shortly steted facts giving rise to present Original Application are

&3 under:-

Applicant No.1- Shri Suhas Bagade standa retired from the post of
Superintendent Engineer on 31.05.2019. Applicant Np,2 —Shrn
Nandkurnar Mahajan atands retired from the post of Electrical [Inspector
on 310520020, Whereas, Applicant No.3 - Shri Sureshiumar Natavade
atands retired a5 Superintendent Engineer on 30.11.2020. On the date
of retirement, there was no legal hordle in the nafire of pendency of
departmental enquity [DE) or coiminal prosecution against them.
Deapite thiz position, the retiral benefits were not paid within tme, and
therelore, they have approached this Tribunal for directions to release
withheld retiral benefits along with interest.

3. Claim of Applicant No.1- Shri Suhas Bagade.

Hiz retiral benefits were paid but belatedly, Themfor=, he i
cleuming interest on belated payment of Leave Encashment, Grahity,
{roup Insurance Scheme smeunt, Pension and Commutalon of
penzion. Beside, and Luggages Allowance.
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4. Claim of Applicant No.2- 8hn Neandkumer Mahajan.

He is claiming direction for releasing Gratoity, Commutation of
Pension, Lugesge Allowance wath interest and alsn claims interest on
Leave Encashment, 15 {or belated payment.

5. Claim of Applicent Ne.3 —Shri Sureshlkumaer Nalawade

The Applicant is claiming Grataity, Cominutation of Pension and
Lupggapgs Allowance with Interest and also claims Interest oo belatad

payment of Leave Encashinent, GIS amount for the belated period.

&, Heard 2hri B3.D. Patil, learned Counsel for the Applicants and Bhrl
A Chougule, ieanred Persenting Officer for the Respondents,

7. Insolar as the claim made by Applicant No.1- Shri Suhzs Bagde is
concerned, in Affidavit in Reply all that it is stated that payment has
been delayed due to some procedural formality and due to Covid-19
pacdemiac sitllation. Admittedly, there was no legal hurdle in the nature
of pendesncy of DLE. or criminal prosecution against him on the dote of
retirement. He retired on 31.058.2019 when there was no emergence ol
Covid-10 situation, therefore, it is explicit that the Applicant is deprived
of retiral benefits far leng petiod due to sheer laxity and lapaes on the
part of department.

B. As regard Appheanl No 2 Sho Nandkumar Mahajan, in Affidevit in
Keply, it @ stated that there was eome move for registretion of crime
under Section 170 of IPC against the Applicant in view of the ozrdes
passed by learned JM.F.C, Chandwad, Dist. Nashik in Criminal Caac
Mo 3133014 on 08.06.2017. It appears that learnad Magisitate has
directed ito lodpe complaint apainst Shri Mahajan after oblaining
sanction In terms of Secton 197 of the Caode of Criminal Procedure,
1973. However, edmittedly no such sanction v=as accorded. Indeed, the
Law and Judiciary department by its letter dated 20.05. 3020 informed
the department that there 1% no sullicient evidence of grant of sanction
for offence under Section 176 of IPC as proposed by the deparbment.
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This being the positen, there was no legal hurdle apainst him ta
withhold the retiral benchits gs no FIR or criminal prosecution or [LE.
wasg initiated or pending at the date of retirement. Deapite, this position,
he was not paid Gratity, Commutation of Pension and Luggape
Allowance. He was pald Leave Encashment, (IS5 amount belatedly, and
therefors, claima interest on the s2id amoeunt.

3.  Whereas in respect of Applicant No.3 - B3hn  Nalawade,
perusal of Affidavit in Reply reveals that one open enquiry proposal of
ACP was pending before the Government, and therefore, no objection
certifivals was nnt issued by the department. Shi A. J. Chouguls,
learned PO submitted that the proposal wes forwarded to Law and
Judiciary department but nathing happened thereafter. As such, in the
matter of Shri Nalawade also on the date of retiremnent neither there was
any D.E. nor any criminal prosecution initiated against ham it the court
of law 30 a3 to withhold the retiral benefits,. Mere pendency of some
proposel cannot be the ground to withhold the retiral benefits. Shn 3.
D. Padl, learned Counsel lor the Applirant submita that &= per
instriicton, the Government has alrcady closed the propogsal af open

enqllity.

10. HMeedlezs to mention, the retital benehts namely Gratuity and
Fegular pension can be withheld only in the case whete [LE. or criminal
proscoution is pending on the date of retirement as specifically provided

under Section 13041)(c) of Pension Bule'.

11. At this juncture, it would be apposite to refer Rule 120, 121 and
122 of Maharashtro Civil Services (Pension) Eules, 1982 which are as

under :-
TI20. Preparation of pension papers

fit  Ruery Heod of Office shall underiake the work of preporation of
pencion papers in Form & in respect of Non-goxetted Govermment
servant as well as Gazetted Government servent, whose pay ot
oilmponces ore droum by him o gstablishment bills, Gwo pears
before the date on which they are due o rebire on superannuation |
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or on e dale on whch they proceed on lecve preparatory bo
retirement Wwhichaver is earlier.

f2 The Apncdi Gﬂin:er shall Underiake the work of preparation of
pENsioN popers in Form 6, tuw yeors before the date on which o
CoxeHed Government seruant, other (han dientioned in sub-rule |1}
aheve wha is due o retire on superannuaiton or on the dete o
tfbel he procesds on lpate preporatory 0 redremant, whichewer iy

earlier.

(1) The time schedute and procedure prasorihed in these nules sholl be
Jollowwed by the Audi Cfficer on whom e resporsidiny  for
preparafion of pension papers it respec! of Gosatied Covernment
seranis under sub-rule (2] has bean entusted.

&) In the case of a1 Gowernment senant holding @ Len, or o suspendad
tien on o Non-goretted post and hoiding a Gazetted post in a
temporary or pffisiobng capociy at the bome of retirement arnd
whose pey and alfeances arg not drewwen by the Heod of Office on
estoblishiimand blis, the Head of Office shall zsend the service book
of the Governmeni servanl roncerned ta the Awdil Officer fio Yeors
in advance af the date of refiramen? of such Covarroment servand or
25 S0an as possifle if such Gouernment servand g promoted (g
officicie in g Goreled post orly during the lest year of his serice
after verifuing that the cerificais of werificatinn relating & non-
gazetted service Aot been recorded oand that the sendce book i
complate in ail respacts.

121, Stages for the completion of pension papers

ii) The Head of Office shol! divide the period of preparatory woerk of
fwo years raferred to tn e 120 in the followdng threa stages:-

fo) First Stoge - Verificalion of service - fij Tha Heed of Office shall go
g the sennce ook of the Government servant and safisfyy hiimseff g

o wihether the certdfirotes of venificotion for the entire sefnice are recorded
therein

fif In respect of the pnvenfied portion or perhons of service, he sholl
arrange o ey the pordon or portons of such service, ag the caze maoy
L, with reference to pay bills, a quidance rolls or other relevant records,
and record the necessary certificates in e service book

il f the service for any period s Aol capuble of being verfied in the
manner specified in sub-olause (i) and sub-clause (i, that peried af service
teaving been rendered by the Covermment seruant fn ancrther Cffice or
Depaniment, o réference shall be mode o the Heod of Office in wihkich the
Gotrerntetant servant is showm &0 hove served during thal perind for e
Furpose af verificatiarn,

firl If any porton gf service rendered by o Govermment servard = anod
copuble of being verdfted in the manner specifiod in sub.clause (i, or sub-
clouze (i, or subclanse fid,the Govemmend servarnt shall be oshed ta file
Q Ltten — siadement on plain poper stafing that he had in fact readered
that period of service, and shall |, of the fool of the statement, make ard
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subscribe o @ decloretion ns o the futh of that stotement, and shall m
suppart of such declorotion, produce ofl documendory auvidence and
Jurnish all nfermnatton which 5 in his pawer to produce or fumish.

fw] The Head of Qffice shall, affer faking to consideration the facts i (he
wiitten-shotertenl and the evidence produced and the information
Jumished by that Government serugat in suppord of the satd period of
Servie, ca it thol  portion af  servica as Aaving
been rendered for the purpose of coleulating the pension of that
Cravermmernt serpont

fb) Second Stage - Maoking pood omussion in the service book -
fi} The Head of Office while scrifinizing the cerfificates of verfication of
gervica, shall alza identify if there are any other omissiong, imperfections
ar deficiencies which haove a direrd hearing on the derenninaton af
‘Persiortable Pey' and the service qualifying far pensinn

fif} Every affort shell be made to complete the verifieation of service, as in
clause (g arnd o make good omissions, mperfections or deficlencies
raferred to in sufrclause i) of this clevse. Any omissions, imperfections or
defictencies including the portion of service shown as unierifiad in the
service book wiich it hos not heen passible o vedfy in accordance with
the provedure lnid doum in clouse fa) shell be ignored ond sentcs
gualifying for pension shall be delermined on the basis gf the enites m
the service ook,

filil Calculotion of Pensionoble Poy - For the purpose  of
colorlgtion of pensiorable pay, the Head of Gffice shall verify from the
senvice book the cormeciness of the pay droum or o be droum dunng the
lost ten months of 3erdce. It order to ensure that the pay during the Last
lar mordhs ar service has baan carrectly showst or the sardice book, the
Hread of Offtce may verifiy the correctness of pay fo 7 the period of twenty-
Sfour months onfy, preceding the dafe of retirement of a CGorermmend
senmnt, ad not for ary perind prior to that date.

{C] Third Stage — Cbinining Form 5 by the Head of Office ;- Eight mornths
prior o the date of refiremant of the Goverament serant, the Heod of
Office shall obtain Form 5 from the Covernment sarmard, duly completed,

2] Action under clauses fa) fb) and fof of sub-rule (1) shall be completed
gight month prior &z the dole of retiramerndt of the Golernnenl Senank

132, Complstion of prension papars

The Head of Qffice shall complete Poart ' 2 fand Part-I] of Ferm & nol
Iater than sic months before the date of retirement of the Gouverrmeant
servant.”

As such, the respeonsibility has been lixed upon the Head of Office
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ag to submit the same to the concamned Authority so that pension and
ather retiral benefits are paid to a Government servant within prescribed
period. Howewver, in the present ¢ase, no such steps are taken. It clearly
exhibita lapses and negllgence on the part of concerned which deprived
the Applicants feom utilizing their retiral benefits,

13. Thc Applicant No.1 Shri Bagde's claim is rastricted ta interesl on
belated payment. H# claims interest on lLeave Frncagshment being paid
after 14 months. He retied on 31.05.2019 and in terms of Rule 68 of
Maharashtra Civil Services |Lcave) Rules, he was entitled for Leave
Encashrnent within one month in terms of G.R. dated 20.06. 1996 issued
by Finance Department. However, it was paid belatedly an 31.07.2020.
Whereas, Gratuity amount was required to be paid within three months
fcoms the date of retirernent in terms of Rule 129 {g) of Fenzsion Rules’.
Howerer it was helatedly peid on 01.09.2019, Whercas, IS amount
which was required to be paid within three monpths from the date of
retirement in terms of G.R. dated 27.05,1992, it was paid belatedly on
02.12.2020. As regard Pension and Commutation of Pension which was
required to be paid within six menths, it was also paid belatedly.
Therefore, in temms of Sectinn 129 (b of Pension Rules’, the Applicant’s
claim for interest for belated payment beyond slx months at the rate
applicable ta GPF cannol be denicd.

14, As regard claim of Applicant No.2 Shri Mahajan, he was not paid
Gratuity which was required to be paid within three months from the
date of retirement. Besides, he was not paid Commutation of Pensiot,
gnd he is deprived of using the amoant of Commukation of Pension for &
jong time. Thetefore, his claim for interest on helated payment of
Gratuity and Cermutation of Pension cannat be denied. Insofar as
amount of GIS, it was also paid belatedly which was required to be paid
within 3 manths from the date of retirement but paid on 19.02.2021.

15, Now coming to the claim of Applicant Ne.3 — Shri Malawade, in his
matter alsg the Gratuity, Pension and Commutation of Pensioty is not

paid till date, and therefore, the Respondents cannot aveid liahility to
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pay interest for belated period till the date of payment, Insofar as Leave
Encashinent i concerned, it was required to be paid within 2 menth
fram the date of retirement in terms of G.R. dated 20.06.1994 but paid
belatedly.

16.  The totality of the aforesaid discussion leads me to sum up that
the Applicants are deprived of retiral benefitz discussed above dus ta
sheer lapses and negligence an the part of department. There was nao
legal hurdle for withhalding the said benefits. Original Application i3,
therefore, deserves to be allowad with suitable directions. Hence the

following order :-
ORDER
(Al  Orginal Application iz partly allowed.

(B} The Respondents are directed to pay interest on belated payment
of retiral benefics of Leave Encashment, Gratuity, (HS, Pension and
Commutation ta the Applicant No.l at the tate applicable to GPF and
shall calculate the period for which the payment i3 delaycd and
aceordingly, shall pay interest within a month from today.

(C]  The Respondents are further dirccted ta refease Gratuity, Regular
Pension and Commutaten of Pension to the Applicant No.2 and shall
pay interest thereon for the period for which it is belated at the rate
applicable to GEF within a month from today.

(] The Respondents are further directed to pay Grarity, Pension and
Commutation of Pension to the Application No.3 along with interest at
the ratc applicable to GPF {or which it is belated within a month form
today.

(El  Insofar ap Luggage Allowance is concermned, the Applicant No.1 -
Shrl Pagde has already received the same during pendency of this DA,
However, the Luggepe Allowance of Applicant No.2 Shri Mahajan and
Applicant No.3 Shri Nalawade is not paid. It be processed and paid a=
per their sntittement within a month from toeday.
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[F) The Respondents are at liberty to fix the responsibility fnr the said
lapacs for delaylng payment ond may recover the same from the
concermned.

G} Mo order as to costs,

Sd/f-
|A.F. Rurhekar|
Muember [J)
Flace- Mumhai
Dave: 08.02.20°2)
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