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BEFORE THE MAHARASHTRA STATE ADMINISTRATIVE
TRIBUNAL, MUMBAIT BENCH
ORIGINAL APPLICATION NO. OF 2024
BETWEEN
SHRI SHANKAR NAGNATH SURVASE.

) APPLICANT

VIS,

STATE OF MAHARASHTRA AND OTHERS
RESPONDENTS

SYNOPSIS AND LIST OF DATES

The Applicant is aggrieved by the order dated 05/08/2022
issued by Respondent No.3 regarding recovery for alleged excess
payment of salary amounting to Rs. 10.99.689/- and order dated
22/11/2022 issued by the Respondent No.6 by the withheld the

DCRG amount of Bs.10.99 689/,

(5/07/1963 - The Applicant's date of birth,



29/07/1992 -

22/07/2011 -

04/06/2012 -

01/07/2012 -

20/02/2016 -

| VO5/2016 -

The Applicant was appointed as a Higher Grade
Stenographer at Government Medical College,

MNanded.

Respondent No.2 submitted a proposal 1o
Respondent No.l regarding the Applicant's

request for ransfer to Pune with pay protection.

Respondent No.l sanctioned the transfer of the
Applicant from Higher Grade Stenographer to
Lower Grade Stenographer at B.J. Medical

College. Pune with pay protection.

Pay fixation of the Applicant in the new

position commenced.

Respondent No.l informed Respondent No.2
about the pay fixation of the Applicant,

adhering 1o specific rules,

Respondent No.d4 finalized the pay fixation of

the Applicant.



31072021

31/08/2021-

31/03/2022-

03/08/2022-

ZEI'II IIIIZEZZ‘

| 8/08/2022

The Applicant retired as Lower Grade

Stenographer from B.J. Medical College, Pune.

Respondent No.5 raised an objection to the
Applicant’s pay fixation, suggesting immediate

recovery of excess payments.

Respondent No.4 refixed the Applicant's pay as

per Respondent No.5"s directions.

Respondent No.4 issued a recovery order for
Rs.10,99,689/- due to alleged excess salary

pavments.

Respondent No.6 withheld the DCRG amount

of Rs.10,99,689/-,

The Applicant submitted a representation 1o
Respondent No.4 and copied Respondent No.2
and 3, requesting a stay on the recovery action

pending a decision on the representation.



06/01/2023 -

02/05/2023-

24/05/2023-

27/06/2023-

04/10/2023-

30/11/2023-

Respondent No.2 directed Respondent Nod 1w
take action as per the rules and submit the

Applicant's service book for pay venfication.

Respondent No.d fixed the Applicant’s pav as

per the directives of Respondent No.2.

Respondent No.5 raised an objection regarding

the pay fixation.

The Applicant submitted another representation
requesting approval of the pay fixation done on

02/05/2023,

Respondent Nod submutted a proposal  for
guidance to Respondent MNo.3 regarding the

Applicant's pay fixation.

Respondent  No3  sought  guidance from
Respondent No.l on the Applicant's pay
fixation, presenting an alternative pay fixation

as per relevant rules.



01/04/2009 and 17/09/2019-

30772021 -

10712/2021-

22/10/2021-

Respondent No.4 certified that the Applicant’s
Annual Confidential Reports (ACRs) from
1997-1998 to 2018-2019 were outstanding

(A+).

Due date for various pavments (GIS, Leave

Encashment, GPF, Gratuity, 7th Pay Arrears).

Actual date GIS amount received,

Actual date  Leave Encashment amount

received.

28/09/2021 and 291 1/2021-

21122022 -

Actual dates GPF amounts received.

Actual date for part of the Gratuity amount

received.



July 2022 and July 2023 -

Actual dates for Tth Pav arrears received.

Grave injustice and prejudice has been caused to the
Applicant,

Hence this Petition.

Yo

(ADVOCATE THE APPLICANT)
(PUNAM MAHAJAN)
PUNE
DATED : 16/04/2024



. THE MAHARASHTRA STATE ADMINISTRATIVE
TRIBUNAL, MUMBAI BENCH
ORIGINAL APPLICATION NO. OF 2024

BETWEEN

SHRI SHANKAR NAGNATH SURVASE
APPLICANT
VIS,

STATE OF MAHARASHTRA AND OTHERS
RESPONDENTS
1) DETAILS OF THE APPLICATION:
PARTICULARS OF THE APPLICANT

Shri Shankar Magnath Survase

Age — 60 Years

Retired as Lower Grade Stenographer

from the Office of the B. J. Govt. Medical

College, Pune

Residing at — Rajgruh, 5r.No.122/1

Near Sayali Complex, Dattanagar Colony

No.d, Walhekarwadi Chinchwad

Pune- 411 033,

Maob No BR063 19544

E-mail- shankarnsurvase(@'gmail.com
APPLICANT




2)  PARTICULARS OF THE RESPONDENTS

1)

3)

State of Maharashtra

Through Principal Secretary

Medical Education and Drugs Department,
9" floor, New Mantralava,

(i. T. Hospital Premises, [.okmanya Tilak Roead
Mumbai — 400 001.

The Director

Medical Education and Research, Mumbai
Gowvt. Dental College building,

4" Floor, Saint Jorjesh Hospital

P. Demello Road, Fort,

Mumbai — 400 009,

The Commissioner

Medical Education and Research. Mumbai,
Govt. Dental College building,

4" Floor, Saint Jorjesh Hospital

P. Demello Road. Fort,

Mumbai — 400 009,

Ao g i el Tt 1)



4)  The Dean
B.). Government Medical College
and Sassoon General Hospitals
Jaiprakashnarayvan Road
Near Pune Raily Station
Pune-411 001.

Email Id- deanbjmcpunef@gmail.com

5)  The Accounts Officer
Pay Verification Unit
Office of the Pune Treasury
Pune-411 )] .

6)  The Accountant General-1 (A &E)
Prathistha Bhawan,Church Gate
Maharshi Karve Road,Dhobi Talao
Maharashira
Mumbai-400 020,

Address for service of novice

Same as above
RESPONDENTS



3) PARTICULARS OF THE ORDER AGAINST WHICH
THE APPLICATION IS MADE :

DATE

Ll

05/08/2022 and 22/11/2022
ORDER NO. :
SUBJECT IN BRIEF : RECOVERY.

The Applicant is aggrieved by the order dated 05/08/2022
issued by Respondent No.3 regarding recovery for alleged excess
payment of salary amounting to Rs. 1099689/~ and order dated
22/11/2022 1ssued by the Respondent No.6 by which the DCRG
amount of Rs.10,99,689/- is withheld,

4)  JURISDICTION OF THE TRIBUNAL

The Applicants declares that the subject matter of the order
against which they wants the redressal 1s within the jurisdiction of
the Tribunal,

5) LIMITATION :

The Applicants further declares that the application is within
the limitation period prescribed in section 21 of the Administrative

I'ribunal Act. 1985. After 1ssuance of the impugned order the




matter was still under consideration and the order di 02/05/2023
was issued retiring the pay of the applicant.

6) FACTS OF THE CASE :

The Applicant is retired State Government employee retired

as Lower Grade Stenographer in B, ). Medical College, Pune in
Medical Education and Drugs Department. The date of birth of the
Applicant is 05/07/1963. The Applicant belongs 1o the SC
Category. The Applicant retired on 31/07/2021 as Lower Grade
Stenographer from B.J. Medical College, Pune,
6.1. The Applicant submits that, Respondent No.4 by the order
dated 05/08/2022 informed to the applicant that an amount of
Rs 10,99,68% - recovery lor alleged excess payment of salary from
01/09/2008 should be recovered. The Respondent No.6 by order
dated 22/1 1/2022 withheld the DCRG amount of Rs. 10,99 689/-,

Copy of the impugned recovery order 05/08/2022 and
DCRG with held order dated 22/11/2022 are collectively annexed
and marked asAnnexurc-Al.

6.2. The Applicant was appointed as Higher Grade
Stenographer in Government Medical College, Nanded by order

dated 29/07/1992,
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Copy of appointment order dated 29/07/1992 is annexed a

marked as Annexure A2,

The Applicant submits that the Respondent No.2 had

submitted a proposal to the Respondent No.l by letter dated

22072011 wheremn it 15 mentioned that-

- The applicant has requested for transfer to Pune on
account of old aged parents and children’s education at
Pune. The Applicant sought reversion from the post of
Higher Grade Stenographer to Lower Grade Stenographer
and protection of his present Pay.

= As per the applicant’s request, there was no Higher
Grade Stenographer’s post at Pune therefore the request lor
transfer to Pune was not considered.

= Considering the family problems of the applicant, the
Applicant be transferred by protecting his pay at Pune. but
the powers are not with the Directorate.

- Theretore, Respondent No. 2 wrote to Respondent
No.l to revert the applicant from the post of Higher Grade
Stenographer to Lower Grade Stenographer and transfer to

Pune by protecting the present pay of the Applicant.



Copy of letter dated 22/07/2011 by which Respondent No.2
sent proposal to Respondent No.l for transfer to Pune by
protecting present pay is annexed and marked as Annexure A3,
6.4. The Applicant submits that the Respondent No.1 had given
A& sanction to revert and transfer the applicant from the post of
Higher Grade Stenographer pay Scale Rs. 9,300 -34,800 Grade
Pay Rs.4, 400/- to Lower Grade Stenographer pay Scale Rs.9, 300-
34, 200 Grade Pay Rsd4. 300/-at B.l.Medical College, Pune
(Respondent No4) and transfer to Pune by order dated
04/06/2012.

Copy of order dated 04/06/2012 by which Respondent No. |
had given and sanction to transfer the applicant reverting from the
post of Higher Grade Stenographer to Lower Grade Stenographer
post at B.J.Medical College, Pune is annexed and marked as
Annexure Ad.

6.5.  The Applicant submits that the Respondent No.l by letter
dated 29/02/2016 informed the Respondent No.2 on the pay
fixation of applicant wherein it is mentioned that-

- I'he conditions mentioned in para-8 regarding benefits

of previous service and pay fixation will be applicable as per



the GR GAD dated 03/06/2011. Accordingly as per l.q
applicant’s request. Applicant is reverted from higher post 1
lower.
- the applicant was transferred as per conditions laid-down
in GR dated 03/06/2011 and the pay should be fix as per the
MCS{General Condition) Rules 1981 Rules 27 and
MSC(Pay) Rules 1981 Rule 11(3) and report compliance.
Copy of letter dated 29/02/2016 by which Respondent No. 1
informed the Respondenmt No.l regarding the pay fixation of
applicant is annexed and marked as Annexure AS.
6.6. The Applicant submits that the Respondent No.d by order
dated 29/02/2016, the pay has been fixed in the Lower Grade
Stenographer pay Scale Rs.9, 300-34, 800 Grade Pay Rs.d4, 3000-

from 01/07/2012 and increments given accordingly . the details are

as under:
'Sr. | Month Band | Pay Total | Grade |Total
No. | /date | Pay increased | Pay _

] 01/07/2012 | 22470 | 10 23280 | 4300 27580

2 | o1/0772013 [ 23780 | 830 124110 4300 [28410

'3 [ 01/07/2014 | 24110 | 960 24970 | 4300 | 29270
‘1' 01/07/2015 | 24970 | 880 25850 | 4300 | 30150 |
| | Bl E— — . .
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Copy of letter dated 10/05/2016 by which Respondent No.4

has done pay fixation of applicant is annexed and marked as
Annexure Ab.
6.7. The Applicant submits that the Respondent No.4 by order
dated 31/07/2021 informed the applicant and concerned branches
and with copy to Respondent No.2 and 6 that no Departmental
Enquiry is pending or proposed against the applicant.  The
applicant is entitled for all the benefits as per rules, the applicant is
retiring on 31/07/2021,

Copy of the retirement order 31/07/2021 is annexed and

marked as Annexure-A7.
6.8. The Applicant submits that the Respondent No.5 by order
dated 31/08/2021 raised the objection on the pay lixation that, due
to wrong pay fixation, excess payment recovery should be made
immediatelv and the entry in the service book of the applicant.

Copy of the order 31/08/2021 by which objection raised on
the pay fixation is annexed and marked as Annexure-AS.

6.9, The Applicant submits that the Respondent No.d by order
dated 31/03/2022 the pay has been fixed as per the Respondem

Mo.3's directions in the Lower Grade Stenographer from
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01/07/2012 and increments were given accordingly, the details

as under:
Date of | Band Pay Pay Total Grade
Increment increased Pay
14/06/2012 | 20020 00 20020 4400
01/07/2012 | 20020 740 20760 4400 |
01/07/2013 | 20760 760 21520 4400
01/07/2014 | 21520 780 22300 4400
01/07/2015 | 22300 810 23110 4400
01/07/2016 | 23110 830 23940 | 4400
01/07/2017 | 23940 iESI} 24790) 4400 Jl
01/07/2018 | 24790 880 35670 | 4400 |
|

And accordingly 7" pay fixation in the revised pay matrix to

the post of Lower Grade Stenographer in the Pay matrix §-14,

38600-122800 of the applicant’s existing pay 23110/~ Grade Pay

4400/- as on 01/01/2016 15 as under:

The applicant’s existing pay 231 10/~ Grade Pay 4400/- 1o1al

Pay Rs.27.510/- as on 01701 /2006, Pay Matrix 515

27510 x 2,.57=70700.70 r.e. Rs, 70,701/-

Pay as on 01/01/.2016

- Rs. 71.2000/-
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01/07/2016 - Rs.73.300/-
01/07/2017 - Rs,75,500/-
01/07/2018 - Rs.77.800/-
01/07/2019 - Rs. 80, 100/-
01/07/2020 - Rs.82,500/-
01/07/2021 - Rs.85,000/-
31/07/2021] - Retired on superannuation.

Copy of revised pay fixation order dated 31/03/2022 is
annexed and marked as Annexure-9.
6.10. The Applicant submits that, Respondent No.4 by the order
dated 05/08/2022 informed the applicant that an amount of
Rs. [0.99.689/- recovery for alleged excess payment of salary
from 01/09/2008 should be recovered, The Respondent No.6 by
order dated 22/11/2022 withheld the DCRG amount of
Rs. 10,99 689/~

Copy of the impugned recovery order 05/08/2022 and
DCRG  with  withholding of order dated 22/11/2022 are
collectively annexed alongwith this Original Application and

marked as Annexure-Al.
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6.11. The Applicant submitted representation to the Respond ﬂ' ot
C

No.d with copy to Respondent No2 and 3 by letter dated
| 8/08/2022 wherein it is mentioned that, the applicant had
submitted representation o Respondent No2 and the case is
pending with him, requested that, till the decision on the
representation the action regarding recovery should be staved.
Copy of representation letter dated 18/08/2022 is annexed
and marked as Annexure Al10.
0.12, The Applicant submits that the Respondent No.2 by letter
dated 06/01/2023 ordered 1o the Respondent No.4 that-
- The self-explanatory report received from the
Respondent No.3,
- The proposal was submitied to Respondent No.l on
20/08/201 5 wherein it is mentioned that, the applicant was
reverted from the post of Higher Grade Stenographer to
Lowe Grade Stenographer and transferred to Pune by
protecting of present pay. And accordingly Respondent No. |
gave direction to fix the pay as per the MCS (General
Condition) Rules 1981 Rules 27 and MSC (Pav) Rules 1981

Rule 11(3).



[3

St
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6&{?_*.--4;:_[:‘ } The Respondent No.3 to take action as per the MCS

EX !

MR / {General Condition) Rules 1981 Rules 27 and MSC(Pay)

FENT -

— Rules 1981 Rule 11{3) and submit service book for Pay
verification to the Respondent No.4 and all the facts to

bring to the notice of the Accounts Officer, Pay Verification
Unit ,Pune (Respondent No.4)and submit pension case Lo

the Accountant General-1 Mumbai and report compliance.

Copy of letter dated 06/01/2023 by which Respondent No.2
ordered 10 the Respondent Nod4 to take action as per MCS
{General Condition) Rules 1981 Rules 27 and MSC {Pay) Rules

1981 Rule 11{3) 1s annexed and marked as Annexure Al

6.13. The Applicant submits that the Respondemt No.d by order
dated 02/05/2023. has fixed the pay as per orders of the
Respondent No.2 as per MCS (General Condition) Rules 1981

Rules 27 and MSC (Pay) Rules 1981 Rule 11(3)
From the Higher Grade Stenographer pay Scale Rs.9,300-

34,800 Grade Pay Rs4400/- to Lower Grade Stenographer pay

Scale Rs.9.300 - 34,800 Grade Pav Rs.4.300~ from 01/07/2012

the details are as under
| Tonal

' Band Pay | Pay
increased |

Total Cirade
[Pay |

| Month
Mdate |
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14/06/2012 | 22460 | 00 22460 | 4300 267

01/07/2012 | 22460 | 810 23270 | 4300 27570
01/07/2013 | 23270 | 830 24100 | 4300 28400
01/07/2014 | 24100 | 86D 24960 | 4300 29260
01/07/2015 | 24960 | 880 25840 4300 30140

And accordingly 7" pay fixation in the revised pﬁy matrix

to the post of Lower Grade Stenographer in the Pay matrix 5-14,

3B600-122800 of the applicant’s existing pay 253840/~ Grade Pay

4300/~ as on 01/01/2016 15 as under:

Level | Date of increment Pay Band Basic pay
1 |ploi2ole | (S14) 3R600-122800 | TETO0

2 014072016 (S14) &1100

3 0172017 (S14) 3500

r 010772018 (814 86000

5 1072014 (S14) BH600

é 01072020 | (814 01300

7 01/07:2021 |r st G200

310772021 Retired

It is pertinent to note that this order is according to the rules

and pay fixed as per rule is correct.

Copy of order dated 02/05/2023 by which Respondent No.4

fixed the pay of the applicant as per MCS (General Condition)
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Rules 1981 Rules 27 and MSC (Pay) Rules 1981 Rule 11(3) is
annexed and marked as Annexure Al12.

6.14. The Applicant submitted representation to the Respondemt
MNo.5 with copy to the Respondent No.2 and 4 by letter dated
27/06/2023 and requested to approve the pay fixation done by the
Respondent No.4 by order dated 02/05/2023,

Copy of representation letter dated 27/06/2023 by which the

applicant requested to Respondent No.3 for approval of pay
fixation done vide order dated 02/03/2023 by the Respondent No.4
is annexed and marked as Annexure A13.
6.15. The Applicant submits that the Respondent No.5 by letter
dated 02/05/2023 informed the applicant that, the Respondent
No.2 directed the Respondent Nod4  that the pay verification
should be subject to the approval of the Respondent No.5 and the
Pay Venfication Unit given facility of *Tab Rest”, and directed the
applicant to take follow-up with Respondent No.4,

Copy of letter dated 02/05/2023 by which the Respondent
No.5 had directed the applicant to take follow-up with Respondent

Mo.d 1= annexed and marked as Annexure Al4.
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6.16. The Applicant submits that the Respondent No.4 by let

dated 04/10/2023 submitted a proposal for guidance to the

Respondent No.3 on the pay fixation of applicant wherein it is

mentioned that-
- As per the direction the pay fixation of applicant is
done and the service book of the applicant sent to
Respondent No.5 for Pay verification.
- The Respondent No.5 raised the Objection {Objection
No.55 dated 24/05/2023) and mentioned that, as per the
MUS{General Condition) Rules 1981 Rules 27 and
MSC(Pay) Rules 1981 Rule 11(3), the applicant had himself
requesied for transfer and posted on other post and the pay
15 less than the old pay scale. Once the pay verification was
carried-out, it is not known that why the service book was
sent for verification. Also that the pay of the applicant was
not protected as per as per the MSC (Pay) Rules 1981 Rule
| 1{3) and it 1s protected as per GR GAD dated 03/06/201 1

and therefore the pay protection is not admissible.
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Copy of letter dated 04/10/2023 by which Respondent No.4

submitted proposal 10 the Respondent NoJ3 for guidance is
annexed and marked as Annexure AlS.
6.17. The Applicant submits that the Respondent No.3 by letter
dated 30/11/2023 submitted proposal for guidance to the
Respondent No. | with copy to Respondent No.4. The Respondent
MNo.3 submitted proposal for guidance and further order on - the
pay fixation of applicant which was done on reversion post and
pay fixed on 14/06/2012 as per MSC(Payv) Rules 1981 Rule 12 Or
to be fixed as per MCS (General Condition) Rules 1981 Rules 27
and MSC (Pay) Rules 1981 Rule 11(3).

Copy of letter dated 30/11/2023 by which Respondent No.3
submitted proposal to the Respondent No.l for guidance is

annexed and marked as Annexure AlG.

6.18. The Applicants submit that, the Government of
Maharashtra General Administration Department had fixed the
policy for on request transfer out of cadre by GR dated

03/06/201 1. In this GR m Para-3(8) it is mentioned 15 as under:
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8. After the transfer of the concerned Emplovee,
seniority will be fixed on the date of joining of that post. Al
the benefit of the previous service will be admissible as per the
provisions of the relevant rules of the Finance Department for

pay fixation, leave, and pension,

Copy of the GR GAD dated 03/06/201 1 is annexed and marked

as Annexure Al7.

6.19. The Applicant eraves the leave of this Hon'ble Tribunal to
refer to the MCS (General Condition) Rules 1981 Rules 27 and MSC
(Pay) Rules 1981 Rule 11(3).

MUOS (General Condition) Rules 1981 Rules 27-

27.  When transfer 10 a post carrying less pay is permissible(1)
A Government servant may be transferred from one post 1o
another, provided that, except-

{(a) on account of inefficiency or misbehaviour, or
(b} on his written request, or

(¢) in anticipation of the abolition of the post on which he

holds a lien, or

{d) where the medical certificate granted under Maharashtra

Civil Services (Pension) Rules, certifies the person to be fit for
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service of a less laborious character than that which he has

been performing.

a Government servant shall not be transferred substantively to,
or except in a case covered by rule 36 of Maharashtra Civil Services
(Pay) Rules. 1981, appointed to officiate in a post carrying less pay
than the pay of the permanent post on which he holds a lien, or would

hold a lien, had his lien not been suspended under Rule 23,

(2} Nothing contained in sub-rule (1) of this rule or in sub-
rule (30) of Rule 9 shall operate to prevent the re-transfer of a
Grovernment servant to the post on which he would hold a lien, had 1t
not been suspended in accordance with the provision of sub-rule (1)

of Rule 23.

MSC (Pay) Rules 1951 Rule 11(3)-

| 1. Fixation of pay on appointment to another post. Save as
provided in Rules 12, 13, 14, 17 and 20 where a Government servant
holding a post in a substantive, temporary or officiating capacity, is
promoted or appointed in a substantive, temporary or ofliciating
capacity. to another post including an ex-cadre post, his initial pay

shall be regulated as follows :-
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LT
i "'.\_ iEﬁl

Services (General Conditions of Services) Rules, 1981, or

(k) on account of discharge of a Government servant owing to
the abolition of his permanent post or owing to change in the
nature of the duties of that post, and il he opts for acceptance
of another appointment or transfer to another establishment
even on a lower pay, if offered; and if the maximum of the
ime-scale of that post (1o which he is appointed or
transferred) is less than his pay in respect of the old post, he

will draw that maximum as initial pay,

6.20. The Applicant submits that the Respondent No.4 informed the
applicant hy certificate dated 01/04/2009 and dated 17/09/2019 that

the Annual Conhidential Report (ACR) from [997-1998 10 20185-

2019 are Out-Standing (A+).

Copy of certificate dated 01/04/2009 and dated 17/09/2019
by which the applicant’s service records are Out-Standing ( A+) are

collectively annexed and marked as Annexure AIS.
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ol
g 6.21. The Applicant submits the applicant had received the
following amount delayed by the Respondent No.5, the details are
as under:
sr. .]"nrﬂn:uln h;nuni I.'l_ue date .Ael..'un-l lrl-ll.t Delaved by | Interest Amount
Mo, | s Hx, as per | of amount due @ 12%p.a.
rules received (Approximately)
1.  GIS [ 186976 | 310072021 | 1071272021 | 04 months | 7.479/-
i & 10 days
2. | Leave 10.77.004/~ | 31072021 | 22102021 | 02 months | 32.334/-
enenshme | & 22 days
it
3. |GPF | (1) 8B.288- | 31072021 | 280092021 | Olmonths | 1,765
| & 28 days
(i) { 31072021 | 2991202 | 02months G-
20651/ | & 29 days
4. | Gratity. | (i} 31072021 | 21122022 | Olyr 05 47080/~
| 261,561/ month’s
| and2 1 days.
(il 12021 | - 02yrs. And | 62.897)-
100,595 GEY - 09 months
| |
5 [m Fay | 3™ | July 2022 | — 01y, And | 19.033/-
ArTenrs '
W67

A" ag0.637/-

| Judy 2023

(1% months, |

| 09 months | 8157

Total approx. interest

6.22. The Applicant crave the leave of this Hon'ble Tribunal 1o

refer to the orders passed by the Nagpur Bench of this Hon’ble
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Tribunal in O.A. No. 950/2018, 745/2020. as well the interim ord

staving the recovery in O.A. no. 1023,1024 and 1049 of 2022 Dr.:!_J.

MNarlawar & Ors v. State of Maharashtra and Ors, dt 21/10/2022,
Copy of the orders dated 07/12/2018, 05/11/2020, 21/10/2022

are collectively annexed and marked as  Annexure-Al9.

6.23. The Applicant is aggrieved by recovery of the alleged excess

payment and i5 approaching this Hon’ble Tribunal on the following

amongst other grounds which are taken without prejudice to one

another —

6.23.1. The Applicant asserts that no misrepresentation or fraud
was invelved in the alleged excess payment. According to the
Supreme Court's decision in Civil Appeal No, 71 15/2010 (Thomas
Daniel v. State of Kerala and Others) dated 02/05/2022, if the
excess payment was not due to any misrepresentation or fraud by
the employee, but was made by the emplover due to incorrect
principles or interpretation of rules/orders, such payments are not
recoverable. Therefore, the impugned order is illegal. bad in law,

and should be quashed on this ground alone.
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6.23.2.  The recovery from the applicant is iniquitous, harsh and
arbitrary.

6.23.3.  The impugned orders adversely affects the rights of the
Applicant. However, the same is passed without any notice or
affording opportunity of hearing to the Applicant, The impugned
order visits the Applicant with adverse civil consequences without
giving appropriate notice and opportunity of hearing. The impugned
orders is thus passed in uotter disregard to the principles of natural
justice. The impugned orders if recovery is, therefore liable to be

quashed and set aside,

6.23.4. The Pay Venfication Unit has raised an objection that the
Applicant has received excess pay and allowances, without
considering the circumstances and administrative decisions that

led to this situation:

6.23.5. The impugned orders adversely atfect the Applicant's
rights, including the right to receive retirement benefits without
unlawful deductions. and infringe upon principles of natural

justice and fair play.
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6.23.6. As per the Maharashtra Civil Services (General Condition) §)
Rules, 1981 and MSC (Pay) Rules, 1981, the applicant’s pay wﬁs y
to be protected upon reversion and transfer. The applicant’s pay
was fixed in accordance with these rules, and thus, the recovery
order is in direct contravention of the established pay protection

rules.

6.23.7. The applicant relied on the pay fixation done by the
Respondents in good faith, The principle of equitable estoppel
prevents the Respondents from now claiming that the fixation was

incorrect and recovering the alleged excess pavments.

6.23.8. The applicant. being a retired government servant, falls
within the category of employees from whom recovery ol excess
pavments is not permissible as per the wvarious judicial

pronouncements including those by the Hon'ble Supreme Court.
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6.23.9. The recovery of such a significant amount from a retired
employee imposes undue financial hardship, which is contrary to

the humane approach adopted by courts in similar cases,

6.23.10. The recovery pertains to alleged excess pavments made
since 2008, and the recovery order was issued in 2022, indicating a
substantial delay. Such delay in raising ohjections and ordering

recovery is unjust and inequitable,

6.23.11. The applicant’s pay fixation was approved by the
competent authorities and any alleged error should have been

rectified at that time. not after retirement.

6.23.12, The Government of Maharashtra's policy for transfer and
pay protection, as outlined in the GR dated 03/06/2011, was

followed. The recovery order is mconsistent with this policy.
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6.23.13. The applicant has an unblemished and outstanding ,r,en.;i_-
record, as reflected in the Annual Confidential Reports (ACRs). A

which should be considered favourably in this matter.

6.23.14. There is no allegation or evidence of fraudulent conduct
or misrepresentation by the applicant, which further strengthens

the case against recovery,

6.23.15, The orders passed by the MNagpur Bench of this Hon'ble
Tribunal in similar cases (O.A. No. 950/2018, 745/2020. and
interim orders in O.A. No, 1023, 1024, and 1049 of 2022) have
staved such recoveries, which should be applied in the present

o 11

6.25.16. Any alleged excess payment resulied from administrative
oversight and not due to any fault of the applicant, and therefore,
the applicant should not be penalized for errors made bv the

administrative authorities.
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6.23.17. The Applicant, having been transferred and reappointed
with pay protection as per administrative orders and government

rules, has a legitimate expectation of not being subject to such

harsh recoveries post-retirement.

6.23.18. The impugned orders violate the Applicant's fundamental
of the Constitution of India, which

rights under Article 21
guarantees the right to life and personal liberty, including the right
to live with dignity.
6.23.19. The Applicant refers to similar cases where the Hon'ble

Tribunal has quashed the recovery proceedings., emphasizing

consistency in judicial decisions and equitable relief,

6.23.20), The pay fixation and protection were carried out with prior
approval and compliance with the relevant rules and orders by the

competent authorities, which nullifies the grounds for recovery.
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should not be penalized for the same.

6.23.22. The Respondents have wviolated the Government
Resolutions and relevant rules regarding pay protection and

tixation, making the recovery order invalid.

6.23.23. The objections regarding pay fxation were not
communicated timely to the Applicant, denying the Applicant an

opportunity to respond or rectify any alleged discrepancies.

6.23.24. The Applicant is entitled to interest on delayed payments of
retirement benefits, adding to the financial strain and injustice caused
by the impugned recovery orders. The Respondenmts have also
delaved various payments due to the Applicant, as detailed in the
facts, further necessitating a thorough review and redressal of the

Applicant’s grievances.
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6.23.25, The impugned recovery adversely impacts the Applicant’s
future entitlements, including pension, gratuity, and other
retirement benefits, which are crucial for the Applicant’s post-

i'E‘ﬂ!'EI'I'IE‘]'It sustenance.
Grave injustice and prejudice has been caused to the Applicant.

Hence this petition.

7y DETAILS OF THE REMEDIES EXHAUSTED :

Ihe Applicant =avs that there 15 no statutory remedy available
to the Applicants, under the Service Rules. Therefore, except this
application, there 15 no other alternative and efficacious remedy

available to the Applicants herein.

8)  MATTER NOT PREVIOUSLY FILED OR PENDING

WITH ANY OTHER COURT :

The Applicant further declares that he has not previously filed

any applicaton  regarding the matter except those which are
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mentioned in this original application in respect of this applica
been made before any Court of law or any other authoritv or an

bench of Tribunal.

9y  RELIEF SOUGHT :

In view of the facts mentioned in paragraph (6) above

Applicants pray for the following relief :

a) That this Hon'ble Tribunal be pleased to quash and set aside
the orders dated 05/08/2022 issued by Respondem No.3
regarding recovery for alleged excess payvment of salary
amounting to Rs. 10,99.68%/- and order dated 22/11/2022
issued by the Respondent No.6 withholding the DCRG
amount of Rs.10.99689/-. And be pleased to direct the
Respondents to released the amount of Rs 10, 99, 689/- with
interesi from the date of retirement and pay interest on
delaved payvment of GPF, GIS, Leave encashment, GPF,
gratuity and 7" pay arrears due to Applicant from the date of

retirement i.e. 31/07/2021, with interest rate of 12% p.a. till
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A, the date of actual payment with all the other conseguential
el
P service benefits.

b} That this Hon'ble Tribunal be pleased to hold and declare that
pay fixation of the applicant done by the Respondent Nod by
order dated 02/05/2023 been rightly fixed under the MCS
(General Condition) Rules 1981 Rules 27 and MSC {Pay) Rules

1981 Rule 11{3) and no recovery is permissible in law.

¢) That the cost of the application be awarded in favour of the

Applicant.

d) That such orders as justice and convenience may demand from

time to time be passed in favour of the Applicant.

1y INTERIM RELIEF:

That this Hon’ble Tribunal be pleased to stay the impugned
orders  dated 05/08/2022 and 22/11/2022 and restrain  the
Respondents from making any recovery from the Applicant during

the pendency of this Original Application.
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PARTICULARS OF THE POSTAL ORDER :

1y Number of the Postal Order

21 Amount of the Postal Order

3} Name of the Post Office

4} Date of the Postal Order.
12)

INDEXABOVE.

LIST OF ENCLOSURES :

Rs. 3V-

Pune

AS

PER

{AD\*’U(W E APPLICANT)
PUNE

DATED: \Gjoy |nan,

AM MAHAJAN)

# VEER
® JSHREER

ERAML
PUMNE=
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VERIFICATION

I. Shri Shankar Magnath Survase, Age — 60 Years, Retired as Lower
Grade Stenographer from the Office of the B. J. Govt. Medical
College, Pune, Residing at — Rajgruh. Sr.No.122/1 Near Sayali
Complex.Dattanagar Colony No.4, Walhekarwadi Chinchwad Pune-
411 D33.Applicant as stated in the title of the Original application,
do hereby verify that the contents of paragraph nos. | to 6. of the
original application are true to my personal knowledge and that the
contents of paragraph nos. 7, 10, 11, 12 being grounds and prayers

are believed to be true on legal advice and that | have not suppressed

y

any material facts.

L L'g ﬁ §ua\rﬁ£\

SIGNATURE OF THE APPLIGANT

PUNE :
DATE . 16/04/2024
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ANNEXVRE - A 19 ¢9

1 0.5 No.950/ 2018

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO. 950/2018(D.B.)

Dr. Vaishali w/o Chandrashekhar Shelgaonkar,
Aged about 49 years,

Occu: Service as Associate Professor,

In Anaesthesia at Indira Gandhi,

Government Medical College and Hospital,
Nagpur, R/o: 166, Era Apartment,

Sahakar Nagar, Nagpur - 25.

7.4 Dr. Leena w/o Ajay Dhande,

Aged 47 years, Ocou: Service,

as Associate Prolessor In Paediatrics,

at Indira Gandhi Government Medical College and
Hospital, Nagpur.

R/o: MA 15, Laxmi Nagar, Nagpur.
Dr.Sushama w/o Subhash Thakre,

Aged about 53 years,

Occupation: Service, as Associate Professorin
Community Medicine, at Indira Gandhi Government
Medical College and Hospital, Nagpur.

R /o: Plot no.9, Swami Swarupanand Society,
Narendra Nagar, Nagpur.

Dr. |yotsana Rajay Bharshanlkar,

Aged about 46 years,

Oceu: Service as Associate

Professor in Physiolosy
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At Indira Gandhi Government Medical College and
Hospital, Nagpur, R/o: Plot No. 21, Old Subhedar
Ext.Manewada Road, Nagpur,

5.  Dr.]yotsna d/o Sukhdeo Deshmukh,
Now [yotsna w /o Vijay Nitnaware,
Aged about 51 years, Occupation: Service as Associate
Professor in Preventive & Social Medicine at Indira
Gandhi Government Medical College and Hospital,
Nagpur, R/o: 47, Income Tax Coloney,

Pratap Nagar, Nagpur.

Versus

| state of Maharashtra,
Through its Secretary,
Department of Medical Education & Research,

Mantralaya Mumbai 32.

2. The Director of Medical Education and Research,
Mhee at Directorate of Medical Education & Research,
Mumbai 1.

3.  The Dean,
Indira Gandhi Government Medical College and Hospital,

Nagpur.

Respondents

Shri 5.5.Chate, L, Counsel for the applicants.
shri 5.A.5ainis, Ld. P.O. for the respondents.
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Coram:- Hon'ble Shri Justice M.G.Giratkar, Vice Chairman.
Dated: - 037 May, 2024.

JUDGMENT

Heard Shri 5.5.Ghate, learned counsel for the applicants
and Shri §.A.5ainis, learned P.O. for the Respondents.
2. The regular Division Bench is not available. The Hon'ble
Chairperson, MAT, Principal Bench, Mumbai issued Circular
No.MAT/MUM/JUD/469/2023, dated 24/04/2023. As per the
direction of Hon'ble Chairperson, if both the parties have consented
tor final disposal and if the 0O.A. is covered by the Judgment of the
Hon'ble High Court and another Court, then regular matter pending
before the Division Bench can be disposed off finally,
3. As per the submission of learned counsel for the
applicants, this 0.A. is covered by the Judgment of this Tribunal in
OAN0.1023/2022 with the connected 0.As, decided on 12.12.2023.
Hence, the 0.A. is decided with the consent of both parties,
4, The applicants were appointed on the post of Associate
Professors. The applicants were granted three advance increments
as per GR dated 10.11.2009. It is submitted that the respondents
have wrongly interpreted Clause - B{xix) of the GR. and wrongly
issued recovery notice dated 24.10.2018. Therefore, the applicants

approached to this Tribunal for the following reliefs-
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i} To hold and declare that the impugned show couse notice
dated 24.10.2018 (Annexure A-21)), Communication/ letter
dated 20.11.2018 (Annexure A-22) and the communication
issued by the respondent mo.1 doted 29.3. 2010 (Annexura A-
23) are bad in law and accordingly quashed and set aside.
fi} 1o allow the application by granting ony other reliefs
deemed fit and proper in the facts and circumstances of the
case in favour of the applicants.
10, Inderim reliefs sought for:

By way of ad interim ex parte relief to stay the recovery
sought Jor in view of the communication / letter dated
20,1 1.2018 (Annexure A-22) pending rearing and pendency of

the thrigimal Application i the interest of justice.

5 The 0.A. is strongly opposed by the respondents. Reply
is not filed by the respondents.

B, During the course of submission, learned counsel for the
applicants has pointed out G.R. dated 10.11.2009. As per Clause no.8,
the incentives for MD/MS5/DNB/DM/MCh/Ph.D. and other higher

qualifications are given. Clause -8 is reproduced below-

(8) Incentives for MD/MS/DNB/DM/MCh/PhD.  And Other

fi) Three non-compounded advance increments shall be
irdmizsible af the entry level of recruftmend os Assistont
Professor to persons  possessing the  degree  of
MD/M5/DNB/Ph.D. awarded in the relevant discipline by the

Urniversity following the process of admission, registrotion,
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course work and external evaluation as prescribed by the UGC
in its Regulation.

(i} Those possessing DM/MCh degree recognized by the
Medical Councl of Indio/Dental Council of IndiasCentral
Council of Indin Medicine System shall be entitled to 5 non
compounded advance increments at the entry level,

fiii) Teachers whe are in service possessing
MD/ME/DNE/PRhD, degree recognized by the Medical Council of
India/Dental Council of Indio / Central Council of India
Medicine System shall be entitled e 3 non compounded
increments. Teachers who are in service possessing DM/MCh
degree recognized by the Medical Council of India/Dental
Council of India/Central Council of India Medicine System shall
be entitled to 5 pon compounded increments. Provided such
degree is in the relevant discipline and has been awarded by o
Wniversity complyving with the process prescribed by the UGE for
enrolment, course work and evaluation, ete. in its Regulation,

fiv] However, teachers in service who have been
awarded Ph.D, at the time of coming into force of this Scheme or
fraving been enrolled for Ph.D, have already undergone course-
wark, if any. as well ox evalvation, and anly notification in
regard to the award of Ph.D. is owaited, shall alsa be entitled to
the award of three non-compounded increments even if the
university awarding such Ph.D. has not vet been notified by the
UGE as having compiled with the process prescribed by the
Coummission

v} In respect of every other cuse, o teacher who is
already enrolled for PhO, shall avail the benefit of three non-
compounded increments only §f the university awarding the
FPh.i) has been notified by the UGEC to have compiled with the
process prescribed by the Commvlesion for the award of PhD, in
respect of either couwrse-work or evaluation or both, as the case
may be,
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(vi) Teachers in service who have not vet enrolled for
Ph.D. shall therefore derive the benefit of three non-
compounded increments on oward of PhD, while in service
anly if such enrolment is with o university which compiles with
the entire process, including that of enrolment as prescribed by
the UGE in its Regolation.

(vii} Five non-compounded advance increments shall be
admissible to Assistant Librovian/College Librarian whe are
recruited at entry level with PhD. degree in the discipline of
library science from a university complying with the process
preseribed by the UGC in its Regulation, in respect of enrolment,
course-work and evaluation process for the award of PhD. in
Library Science,

(viti] Assistant Librarian / College Librariomn acguiring
the degree of PiLD. o any Bime while in service, in the discipline
af library science from a university complyving with the process
prescribed by the UGC in its Regulation, in respect of enrofment,
conrse-wark and evalvation shall he enditled to threee pon-
componded odvance increments.

(ix} However, persons in posts of Assistant Librorian /
College Librarion or higher positions who have been awarded
FPh.D. in library science at the time of coming into force of this
Scheme or having olready undergone course-work, if any, as
well as evaluation, ond only notification (n regord to the oward
of Fh.D. is awaited, shall afso be entitled to the award of three
non-compounded increments even if the university awarding
such PhA. has ot yet been notified by the DGC as having
compiled with the process prescribed by the Commission.

{x} In respect af every ather cose af persons in the posts
of Assistant Liborion/College Lilbrarian or higher pasitions
whe are already enrolled for PhLD. shall aveil the henefit of
three non-compounded increments only 0f the university
awwairding the PhD. has been potified by the UGEC to have
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compiled with the process prescribed by the Commission for the
award af PhuD. in respect of efther course-work or evaluation or
Bath, os the cose may bhe.

(i) Asxistant Librarian / College Librarian and others in
higher Library positions in service who have not yet enrolled
for Ph. D. shall therefore derive the benefit of three non-
compounded increments on award of Ph.D, while in service only
if such enrolment is with university which compiles with the
entire process, including that of enrolment as prescribed by the
Lt fts Regulation.

{xii] Two non-compounded advance increments shall he
admissible for Assistont Librarian/College Librarian with
M.Phil, degree in Library Science at the entry level, Assistant
Librarian / College Librarian and those in higher positions
acguiring M.Fhil. degree in Library Sclence af any time during
the course of their service shall be entitled to one advance
increment.

{xiii) Five non-compounded advance increments shall be
admissible to Assistant Director of Physical Education, College
Director of Physical Education who are recruited al entry level
with Ph.D. degree in the discipline of Physical Education from o
university complving with the process prescribed by the UGC in
its Regulotion, in respect of enrolment, course work and
evialuation process for the award of PhuD. in Physical Education.

{xiv) Persons in posts of Assistont Divector of Physical
Education / College DPE or higher positions acquiring the
degree of PhD, in the discipline of physical Education, af any
e while in service from o university complyving with the
process prescribed by the UGE in its Regulation, in respect af
enrolment, course-work and evoloation shall be entitled [o
three non-compounded advance ineremaents,

{xv] However, persons in posts of Assistant Mrector of

Physical Education Colfege DPE or figher positions who hoave
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been awarded P (n Physical Education ot the time of coming
into force of this Scheme or having been enrolled for Ph.D. in
Physical Education have already undergone course-work, if
any, as well as evaluation, amnd only netiffcadien in regord co dhe
oward of Ph.D. is awaited. shall also be entitled to the oward of
three non-compounded increments even if the university
awarding such PhD. has not vet been notified by the UGE as
having compiled with the process prescribed by the
Commission.

{xwi] In respect of every other case of parsons in the posts
of Assistant Director of Physical Edvcation / College DPE or
higher positions whoe are already enrolled for P, in Physical
Education shall aveil the benefit of three non-compounded
increments only if the university awarding the Ph.D. has been
notified by the UGC to  haove i:nmpﬂ.ed with the process
prescribed by the Commission for the award of PhD. in respect
of either course-work or evaluation or both, as the case may be,

(xvii) Assistant Director of Phosical Education / College
DPE and others in higher Physical Education positions in
service who have not yet enrolled for Ph.D. shall therefore
derive the benefit of three non-compounded increments on
award of Ph.D. while in service only. if such enrolment is with o
university which compiles with the entire process, inchding
that of enrolment as prescribed by the UGE

{xvill] Two non-compownded odvance increments shall
be  admissible  for  Assistant  Divector  of  Physical
Education/College  DPE  with MPhil degree in  Physicol
Edueation at the entry level Assistant Director of Physical
Education / College DPE and those in Mgher positions aequlring
M.Phil degree in Physical Education at any time during the
course of their service, shall be entitled to one wdvance

fncrement.
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{xix) Not withstanding anything in the foregoing clouses,
those who have already availed the benefits of advance
increments for possessing Ph.D./ M.Phil. at the entry level under
the earlier scheme shall not be entitled to the benefit of advance
increments under this Scheme.

{xx) In addition to this the teachers in Governmment
Medical / Dental/Ayurvedic Colleges are also eligible to get the
Medical Study Allowance, Extra Teaching Allowance and Post
Graduate Allowance admissible to them under the provisions of
the Government Resolution, Medical Edwcaotion & Drugs
Department No.MMN-2008/C.R.44/08/Vaiseva-Z, Dated 27th
March, 2008, The Director & [oint Director are aiso eligible to
get the Medical Study Allowance and Post Graduate Allowance
as earlier under the provisions of the aforesaid Government
Rexolutiomn

{xxi) The sanction of higher pay scale of Professor after
fulfilling the conditions mentioned in the Government
Resolution, Medical Education & Drugs Department No MMN-
2008/CR.44/08/Vaiseva-2, Dated 27th March, 2008 are
admissible to  Associoie  Professors  in  the Govermment
Medical/Demtal/AAvurvedic Colleges.

7. Clause-8(xix) is wrongly interpreted by the respondents.

Itis reproduced below-

“(8)fxix} Not withstending anything in the foregoing clatses,
those who hove already availed the benefits of advance
increments for possessing Ph.D./ M.Phil. at the entry level under
the earlier scheme shall not be entitled to the benefit of advance

incremenits wnder this Scheme.”
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8. As per Clause noB [xix). the Professors those who are
having the qualification of Ph.D./ M.Phil. shall not be entitled to the
benefit of advance increment under the Scheme (G.R.). Applicants
are teaching in the Medical Colleges, having qualification of
MD/MS/DNB/DM etc.. They are not Lecturers, Professors teaching in
the Arts, Commerce and Science Colleges etc. Therefore, the advance
increments were granted to Doctors/Professors who are having
gqualification of MD/MS/DNB/DM etc. Clause no.B(xix) is not
applicable to Associate Professors/Doctors who are teaching in the
Medical College. Itis applicable to the Professors who are teaching in

the Arts, Commerce and Science Colleges having qualification

Ph.D./M_Phil. This Tribunal has recorded its findings in
0ANe. 1023 /2022 with other connected 0.As, para nos.17, 18, 19,
200 and 21 are reproduced below-

17. Clause 2 {ii) of the G.R. dated 10/11/2009 is
applicalile for appointment ond preomolion on the post of
Professor those who were having the qualification of
MD/ME/DNE ete. they are qualificd for the post of Professor,

I8, As per the submission of learned counsel for
applicants Shri R Joshi, the respondents wanted to recover the
advance increments as per clouse-8 (xix) of the said GR.
Clouse-8 (xix} of the soid G.R, is reproduced below -

“f8) (xix) Not withstanding anything in the foregoing clauses,
those who have olready ovailed the benefits of advance

fncrements for possessing P, /2 MPID ot the entry level

OAND.S50Y
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under the earlier scheme shall not be entitled to the benefit of

advance increments under this Scheme.”

19, As per this Clouse-8 [xix), the Professors those
who were having qualification of PhD. / M.Phil shall not be

entitled to the benefit of odvance increment under this scheme.

21, The applicants are teachimg to the Mediaol
Students. They are having qualification of MD/M5/DNB etc.
They are nof Lecturers/ Professors fn Arts, Science and
Commerce Colleges. Qualification of FPhD. 7 MPhil are
required for the Professors / Lecturers who are teaching in the
Arts, Science and Commerce Colleges. The applicants are the
Professors in the Government Medical Colleges, they are
having degrees of MD/MS/DNE e, Therefore, it connot be soid
that they are also covered under Clause-8 (xix) of the said G.R.
Clause-8 (xix] of the G.R. is very clear. It is applicable only to
the Professors who are having Ph.D. / MPhil degree. The
Prafessars leaching in the Medical Colleges are not required to
get degrees of Pha), / M.Phil, therefore, (lause-8 (xix] is not
applicable to the opplicants. The respondents wanted to
recover the amount of odvance increments as per the Clause-8
(xix) of this G.R. It is stated in the recovery notice that they
were granted 3/5 advance increments and they are not
enfitled for the same, Clause 8 {i) and [i§i} of the said G.R. are
very clear. As per these Clauses those who are possessing
MD/MS/DNB/PH.D/DM/MCh degree recognized by the Medical
Couneil af Indio / Bental Council of India/ Central Council of
Indin Medicine System shall be entitled te 3/5 non-
compounded advance increments at the entry level. As per
Clause 8 (iii) "Teachers who ore in service possessing
MD/M5/DNB/PhD, degree recognized by the Medical Council
af India/Dentad Council of India / Central Council of Indio
Medicine Svstem shall be entitled to 3 non compoanded

increments. Teachers who are in service possessing DM/MCh

0. A MNo. 250/
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degree recognized by the Medical Council of India/Dental
Conncil of India / Contral Council of India Medicine System
shall be entitled to 5 non compounded increments. Provided
such degree is in the refevant discipline and has been aworded
by o University complying with the process prescribed by the
UGC for enrolment, course work and evaluation, elc in its

Regulation.”

21. The applicants are qualified Doctors. They are
having degrees as mentioned in Clouse 8 {i) and [iii} of G.R.,
therefore, they were granted advance imerements. The
respondents are taking the benefits that in Clause 8 fix) where
the Ph.D. and M. Phil are mentioned and therefore they are
getting the benefit of Clouse-8 [xix) of the G.R. The applicants
are not required o get the degree of PRD. or M.Phil aos
mentioned in Clause-8 (xix] of the G.R. The applicants are the
Doctors. They are teaching in the Government Medical
Colleges.

8. This Tribunal has relied on the Clause-8 of the G.R. dated
10.11.2009 and quashed and set aside the recovery notice issued
against the Associate Professors who are / were teaching in the
Government Medical Colleges,

g, All five applicants are working in the Govermment
Medical College who are having qualification of MD/MS/DNE /DM
etc, They are granted advance increments as per Clause no.8 of the
G.R. dated 10.11.2009.  Clause - B[xix) is in respect of the Professors
having qualification of Ph.D. and M.Phil. As per this Clause, the

amount of advance increment is o be recovered from those

0.8 No,950/
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Professors who are having qualification of Ph.D. and M.Phil, This
Clause is not applicable to the Associate Professors who are working
in the Government Medical College having qualification of
MD/MS/DNB/DM etc. Therefore, notices issued by the respondents
dated 24.10.2018 and 20.11.2018 are liable to be quashed and set
aside. Hence, the following order-
DRDER

1. The QA is allowed.

2, Impugned show cause notices dated 24.10.2018

and letter dated 20.11.2018 and communication issued

by the respondents dated 29.03.2010 are hereby

guashed and set aside.

3. Mo order as to costs.

(Justice M.G.Giratkar)
Vice Chairman
Dated - 03/05/2024

(1118

0.4, No. 950y
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| affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno
Court Name
Judgment signed on

Uploaded on

¥ 3

Raksha Shashikant Mankawde.
Court of Hon'ble Vice Chairman.
03/05/2024.

09/05/2024,

LA Na 250/
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0.A.N05.1023,1024&1049/2022 (5.B.)
Dr.U.Narlawar & Ors. Vs, State of Ors.
Coram: Hon'ble Shri M.A.Lovekar, Member (])

Dated : 21/10/2022,

Heard Shri R.Joshi, Id. counsel for the applicants and Shri A.M.Ghogre,
ld. P.O. for the respondents.

2. By the impugned communications the respondents seek to withdraw
benefit of three non compounded advance increments granted to the
applicants as per Clause B (iii) of G.R. dated 10.11.2009 by relying on para
no. 8 (xix) of the said G.R..

Clause 8 (iii) reads as under:-

"Incentives for MD/MS/DNB/DM/MCh/Ph.D & Other Higher:
Qualification:

(ifi) Teachers who are in service possessing MD/MS/DNB/FPh.D
degree recognized by the Medical Council of India/Dental Council of
India/ Central Council of India Medicine System shall be entitled to
3 non compounded increments. Teachers who are in service
possessing DM/MCh degree recognised by the Medical Council of
India/Dental Council of India/ Central Council of India Medicine
System shall be entitled to 5 non compounded increments. Provided

such degree is in the relevant discipline and has been awarded by a
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University complying with the process prescribed by the UGC for

enralment, course work and evaluation, etc in its regulation.”
Clause 8 (xix) of the G.R. reads as under :-

“(xix) Notwithstanding anvthing in the foregoing clauses, those
who have already availed the benefits of advance increments for
possessing Ph.D./M.Phil at the entry level under the earlier scheme
shall not be entitled to the henefit of advance increments under this

scheme.”

3. Itis notin dispute that because of their higher educational qualification
higher start of Rs. 2,500/- was given to the applicants as per 4 Pay
Commission. Thereafter, by resorting to aforequoted Clause 8 (iii) of G.R.
dated 10.11.2009, three advance increments were given to them. This

benefit is sought to be withdrawn by the impugned communications.

4. A query was made to the ld. P.O. whether benefit of three advance
increments has been extended to the applicants once or twice. Granting such
benefit twice is not permissible under the G.R. dated 10.11.2009. The
applicants maintain that they have received this benefit only once. On the
other hand it is the contention of the respondents that such benefit has been

extended to the applicants not ance but twice.

5. It is submitted on behalf of the applicants that the prohibition

stipulated in Clause 8 (xix) will not be attracted in the instant case since it
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applies to higher education in the form of Ph.D./M.Phil at the entry level

only.

6. On behalf of the applicants reliance is placed on orders dated
07.12.2018 and 05.11.2020 passed by this Tribunal in 0.A. Nos. 950/2018 &
745/2020, respectively in support of their prayer for grant of interim relief.
The interim relief which the applicants are seeking is to stay the effect and

implementation of the impugned communications proposing recovery.

7. As mentioned above it is the contention of the respondents that three

advance increments have been given to the applicants twice and hence

proposed recovery by the impugned communications should go ahead.

B. The respondents have also relied on the Judement dated 22.03.2021
passed in 0.A. No. 1172/2019 by the Principal Bench of this Tribunal. It is
submitted that by this Judgment recovery on account of erroneous extension
of non compoundable increments was held to be proper. While
distinguishing this Judgment dated 22.03.2021 it is submitted by the Id.
Counsel for the applicants, that in the said 0.A. there was no contention that
the applicant was entitled to get the benefits flowing from the impugned

extension of advance increments.

9. Having considered rival submissions | have come to the conclusion that
effect and implementation of the impugned communications/orders of

proposed recovery is required to be stayed but only till the returnable date
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so that the respondents will get an opportunity of filing reply and the matter

can be heard at length and decided on merits.

10. The proposed recovery under the impugned communications is stayed

but only till the returnable date i.e. 15.11.2022.

11. 5.0.15.11.2022,

12, Put up this matter along with O.A. No. 1025/2022,

Date:-21/10/2022 Member
(].
APS



