MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO. 854/2022(S.B.)

Shri Dildar s/o Baldar Tadavi,

Aged about 60 years, Occu. : Retired,
R/o Shivashankar Nagar, Chikhali Road,
Near SBI, Oppo. Dr.Khedekar, Buldana,
Tahsil and District Buldana.

Applicant.

Versus

1. The State of Maharashtra,
through its Secretary,
HomeDepartment,

Mantralaya, Mumbai - 400032.

2. The Director General of Police,
State of Maharashtra,

Near Regal Talkies, Culaba, Mumbai.

3. Superintendent of Police,
Buldana, Opposite Collector Office,
Buldana, Tahsil and District Buldana
443001.

4.  Accounts and General A & E (II) Office,
Maharashtra, Civil Lines, Nagpur 440001.
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5. District Treasury Office, Buldana,
Near District Collector Office Tahsil and
District Buldana 443001.

Respondents

Shri A.P.Sadavarte, Ld. counsel for the applicant.
Shri V.A.Kulkarni, Ld. P.O. for the respondents.

Coram:-Hon’ble Shri Justice M.G.Giratkar, Vice Chairman.
Dated: - 21stAugust, 2023.

JUDGMENT
Judgment is reserved on 08% August, 2023.

Judgment is pronounced on 21st August, 2023.

Heard Shri A.P.Sadavarte, learned counsel for the applicant and
Shri V.A.Kulkarni, learned P.O. for the Respondents.
2. Case of the applicant in short is as under.

The applicant was initially appointed on the post of Police Sub
Inspector. He was promoted on the post of Police Inspector and thereafter
on the post of Deputy Superintendent of Police. He was transferred from
Buldana on the same post as Sub Divisional Police Officer, Malkapur,
District Buldana. On 31.05.2021 the applicant was retired as Sub Divisional
Police Officer, Malkapur, District Buldana. On 08.04.2021 revised pay

fixation was made by the office of respondent no.3. It was found that there
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is a over payment of Rs.4,23,761/-. Respondent no.3 has issued
communication on 23.08.2021 thereby directed to deduct the said over
payment from gratuity amount of the applicant. Accordingly, respondent
no.4 (A.G.) has adjusted the same. The respondents have recovered the
amount of Rs.4,23,766/- from the amount of gratuity.

3. Respondent no.2 has issued a Circular on 05.09.2018 and
thereby directed not to recover the pay and allowances, additional
increment amount, time bound promotion amount, revised pay fixation
amount from the retiral benefits of the Government servant in view of the

Judgment of the Hon’ble Apex Court in the case of the State of Punjab and

Others Vs. Rafiq Masih (White Washer). Therefore, the applicant

approached to this Tribunal for the following reliefs-
(1) quash and set aside the impugned communication dated
24.12.2021 (Annexure-A-5) issued by respondent no.3
whereby the respondent has declared that the overpayment of
pay and allowances amount of Rs.4,23,761/- was deducted
and recovered from the gratuity of applicant and the same is
directly been paid in the account of Treasury Office,

Buldana/respondent no.5;
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(ii) direct the respondents to refund the said deducted excess
amount of Rs.4,23,761/- to the applicant along with the
interest @ 10% p.a.; NOT A. 8.
(iii) held that the respondents are not entitled for deduction of
any excess amount from the gratuity made applicable to the
applicant on the verge of his retirement.
4. The 0.A. is opposed by the respondent nos.3 and 4. The
respondent no.3 has submitted that in the revised pay it was found that
amount of Rs.4,23,761/- was found as excess payment paid to the applicant
and therefore the said amount was recovered from the amount of gratuity.
The respondent no.4 has submitted that as per the recommendation of the
respondent no.3, the said amount was recovered from the amount of
gratuity. Hence, the O.A. is liable to be dismissed.
5. The learned Advocate Shri A.P.Sadavarte has pointed out the
decision of this Tribunal in 0.A.N0.878/2022. He has pointed out the
Judgment of the Hon’ble Apex Court in the case of State of Punjab and

Others Vs. Rafiq Masih (White Washer) and submitted that excess

payment cannot be recovered from the employees who are due to retire
within one year or of the order of recovery. The applicant was not at fault.
The learned counsel for the applicant has pointed out the Judgment of the

Hon’ble Bombay High Court in the case of Prasad Vinayvak Sohoni Vs. the
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Treasury Officer, Thane & Another in W.P.N0.1192/2022 decided on

12.01.2022. At last submitted that the respondents be directed to refund
the amount of Rs.4,23,761/- along with interest @ 10% p.a..

6. Heard P.O. Shri V.A.Kulkarni, for the respondents. He has
submitted that excess amount was paid to the applicant and therefore the
said amount was recovered from the gratuity. There was a mistake at the
time of pay fixation and revised pay, therefore, the said amount was
recovered. Atlast submitted that the O.A. is liable to be dismissed.

7. There is no dispute that the applicant was retired on
31.05.2021. Revised pay fixation was made on 08.04.2021 and it was
found that the Rs.4,23,761/- was wrongfully paid to the applicant.
Therefore, the respondent no.3 issued recovery order/notice dated
08.04.2021 directing to recover of Rs.4,23,761/- from the pensionary
benefits. Thereafter, the said amount was recovered from the amount of
gratuity.

8. The applicant was not at fault for the over payment. The
applicant was retired within one year from the date of re-fixation dated
08.04.2021.

9. The Hon’ble Apex Court in the case of the State of Punjab &

Ors. Vs. Rafig Masih (White Washer) decided on 18 December, 2014 in
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Civil Appeal No.11527 of 2014 (Arising out of SLP(C) No.11684 of 2012).

In para no.12 following guidelines are given as-
12. It is not possible to postulate all situations of hardship, which
would govern employees on the issue of recovery, where
payments have mistakenly been made by the employer, in excess
of their entitlement. Be that as it may, based on the decisions
referred to herein above, we may, as a ready reference,
summarise the following few situations, wherein recoveries by
the employers, would be impermissible in law:
(1) Recovery from employees belonging to Class-1ll and Class-1V
service (or Group 'C' and Group 'D’ service).
(1) Recovery from retired employees, or employees who are due
to retire within one year, of the order of recovery.
(H) Recovery from employees, when the excess payment has been
made for a period in excess of five years, before the order of
recovery is issued.
(iv) Recovery in cases where an employee has wrongfully been
required to discharge duties of a higher post, and has been paid
accordingly, even though he should have rightfully been required

to work against an inferior post.
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(v) In any other case, where the Court arrives at the conclusion,
that recovery if made from the employee, would be iniquitous or
harsh or arbitrary to such an extent, as would for outweigh the
equitable balance of the employer's right to recover.

10. After the Judgment of the Hon’ble Apex Court in the case of

State of Punjab and Others Vs. Rafiq Masih (White Washer), the Special

Director General of Police, Mumbai(M.S.) Maharashtra has issued Circular

dated 05.09.2018. In the said Circular, it is reproduced as below-

gRg3+ -

TS GTeld GATHEY GTelrd S =Ii=T GraAT. / 9rgar. / gar3.fa. ar
UEIay Ugleoldl. Slolats Ualeeddl, AP ddeldlel, Al dRid@ 3.
feeariat aae AfRadr sHIvaid AQ. I dae ysdreul gUwe 3T
hedTeAcR T Silelell JoFehal &1 Texg haTal Had il fohar

GaTfeigcd SR cAdehgel a&el HIvTd Ad.

IrdcHTd HET N FITR AT 3TT AT, AT, HERISE
TRITHRIY =ITATTAHOT (HE) AL ATTIRT STl HIAT. T AHART FeaT
raTad ARG gIoN Al arE drerd. AL 3T ST, WsUe
3RFTETE A Re arfaer H.ec9/0te ALY eledn AR ad@w
AMEATe FeaT fafer a =g fqeamame AT FHe hodlTar, AT gaied

FITATeIATe Appellate Jurisdiction Civil Appeal No. 11527 of 2014 (Arising

out of SPL (C) No. 11684 of 2012) State of Punjab and others etc-

Appellants Vs Rafiq Masih (White Washer) etc Respondents TIT
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AT TR ¢ (i d v) AL feeledT JMEATTAR 3ifaverT sreiear
TFhAE GGl AT YUIR FAHATS Shoddelel 31Tg. AU T TCh FHETAT
IITAR 3T eh ol HIAETE! .

11. There is no dispute about the recovery of Rs.4,23,761/- from
the amount of gratuity of the applicant. As per the Government Circular and
the Judgment of the Hon’ble Apex Court in the case of State of Punjab and

Others Vs. RafigqMasih (White Washer), the recovery is not permissible.

The Hon’ble Bombay High Court in the case of Prasad Vinayak Sohoni Vs.
Treasury Officer, Thane and another in W.P.N0.1191/2021 has held that for
wrongfully recover of pensionary benefits the employees is entitled to get
interest @ Rs.6% from the rate of recovery till the actual refund is made. It
is clear that the respondent no.3 has wrongly recovered excess amount of
Rs.4,23,761/- from the amount of gratuity. Therefore, the applicant is
entitled for interest @ 6% from the date of recovery till the actual refund is
made. Hence, the following order.

ORDER

1. The O.A. is allowed.
2. The impugned order of recovery of Rs.4,23,761/- is hereby

quashed and set aside.
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3. The respondents are directed to refund the excess amount of
Rs.4,23,761/- along with interest @ 6% from the date of recovery
till the actual refund is made.

4. The respondents are directed to complete the exercise of refund
of the said amount within a period of three months from the date
of receipt of this order.

5. No order as to costs.

(Justice M.G.Giratkar)
Vice Chairman
Dated - 21/08/2023
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Raksha Shashikant Mankawde
Court Name : Court of Hon’ble Vice Chairman .
Judgment signed on : 21/08/2023.

Uploaded on : 22/08/2023.
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