MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO. 47/2022(S.B.)

Bhagwat s/o Ananda Tupkar,

Aged about 60 years, Occupation Retired,
R/o. Teachers Colony, Dongaon Road,
Mehakar, Ta. Mehakar, Dist. Buldana-301.

Applicant.

Versus

1. The State of Maharashtra,
Through its Principal Secretary,
Water Resources Department,
Mantralaya, Mumbai-400032.

2. The Superintending Engineer,
Data Collection,
Planning & Hydrology Circle,
Jal Vidnyan Bhawan, Dinori Road,.
Nashik - 422 004.

3. The Executive Engineer,
Hydrology Project Division,
Commissioner Office Premises,
Amravati - 444 602.

Respondents

Shri R.M.Fating, Ld. Counsel for the applicant.
Shri V.A.Kulkarni, Ld. P.O. for the respondents.

Coram:-Hon’ble Shri Justice M.G.Giratkar, Vice Chairman.
Dated: - 12th October, 2023.
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JUDGMENT

Heard Shri R.M.Fating, learned counsel for the applicant
and Shri V.A.Kulkarni, learned P.O. for the Respondents.
2. The applicant was initially appointed as Technical
Assistant on Work Charge Basis, as per appointment order dated
20.02.1983. Thereafter, the applicant was absorbed on the post of
Civil Engineering Assistant, as per order dated 14.12.1990 w.e.f.
01.01.1989. Thereafter, the respondent no.1 the Government of
Maharashtra issued one Circular dated 18.06.1998, directing Head of
the Department of applicant to calculate the 12 years service for the
purpose of first time bound promotion from the date of initial
appointment as Technical Assistant. On the basis of this Circular, the
respondents have granted first time bound promotion as per order
dated 06.07.1998. Thereafter, the applicant was granted second time
bound promotion as per order dated 13.12.2012.
3. The applicant was due for third time bound promotion.
At the time of granting third time bound promotion, the respondents
have noticed that they have wrongly granted first and second time
bound promotion to the applicant. In fact, the applicant was entitled
for first time bound promotion on 02.03.2000, second time bound

promotion on 02.03.2012 and third time bound promotion on
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02.03.2018. Therefore, the respondents have re-fixed the pay of the

applicant and issued order of recovery of Rs.11,17,581/- as per order

dated 24.06.2021. Therefore, the applicant approached to this

Tribunal for the following reliefs-
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(i) Hold and declare that the applicant is entitled for
getting benefit of First, Second and Third Time Bound
Promotion w.e.f. 01.03.1995, 01.03.2007 and 01.01.2016
respectively.

(ii) Quash and set aside the impugned order dated
10.03.2021 (Annexure A-16) issued by respondent no.2,
thereby down grading pay and pension and also quash
and set aside order of recovery dated 24.06.2021
(Annexure A-19) issued by respondent no.3. Further,
quash and set aside the Govt. letter dated 19.01.2021
(Annexure A-17) and 19.05.2014 (Annexure A-18) issued
by respondent no.1 on the basis of which the impugned
action has been taken by the respondents, in the interest
of justice;

(iii) Direct the respondents to issue revise order of Third
Time Bound Promotion, correcting effects of benefits of

First, Second & Third Time Bound Promotion w.e.f.



01.03.1995, 01.03.2007 & 01.01.2016 respectively and
further direct the respondents to release all consequent
benefits along with interest thereon, by way of re-fixation;
(iii)(a) Direct the Respondents to revise the benefits of
First, Second and Third Time Bound Promotion, by
correcting the effect of First time bound promotion on the
post of Junior Engineer w.e.f. 01.03.1995, Second time
bound promotion on the post of Sub Divisional Engineer
w.ef. 01.03.2007 and Third time bound promotion on the
post of Executive Engineer w.ef. 01.01.2016, in the
interest of justice.
(iii) Direct the respondents to refund the amount of Rs.
11,17,581/- forthwith, which has illegally recovered from
the amount of pensionary benefits of the applicant, along
with interest thereon @ 18% per annum, in the interest of
justice.

4, On 25.07.2023, the learned counsel for the applicant

made statement not to press relief Clause no.-(i), (iii) and (iii)(a),

following order was passed on 25.07.2023-

Ld. Counsel for the applicant submits that he is
not pressing Relief Clause Nos. I, IIl & III (a). He is
only pressing Relief Clause Nos. Il & III (b). Relief
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Clause No.Il only to the extent to quash and Set aside
order of recovery dated 24.06.2021 and Relief Clause
No. I1I (b).

5. Now the applicant only wants to press, relief for in
respect of the recovery and refund of amount along with interest.

6. The O.A. is strongly opposed by the respondents. It is
submitted that as per Judgment of the Hon’ble Supreme Court in Civil

Appeal N0.1985 of 2022 in the case of the State of Maharashtra and

Another Vs. Madhukar Antu Patil and Another decided on
21.03.2022 has held that temporary service on Work Charge Basis
cannot be counted for the purpose of time bound promotion. It is
submitted by the respondents that the benefit of first and second
time bound promotion was wrongly granted to the applicant.
Therefore, the respondents have re-fixed the pay and recovered the
excess amount which was wrongly paid to the applicant by granting
first and second time bound promotion. Hence, the O.A. is without
any merit and liable to be dismissed.

7. During the course of arguments the learned counsel for
the applicant has filed G.R. dated 18.10.2022. It is marked Exhibit-X

for the purpose of identification.
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8. The learned counsel for the applicant submits that
whatever amount is paid by the respondents by granting first and
second time bound promotions cannot be recovered because the
applicant was not at fault. The Hon’ble Supreme Court in the case of

State Of Punjab & Ors vs. Rafig Masih (White Washer) decided on

18 December, 2014 has held that the recovery after retirement is

not permissible.
9. The learned counsel for the applicant has pointed out the
Judgment which is relied by the respondents in the case of the State

of Maharashtra and Another Vs. Madhukar Antu Patil and

Another. In Para no.5 the Hon’ble Supreme court has held that the
amount which was received by the employee, who was initially
appointed on Work Charge Basis had not received those amount by
misrepresentation and therefore, that amount cannot be recovered
from the employee. The Hon’ble Supreme Court has held in para 5 as
under-

5. However, at the same time, as the grant of first TBP
considering his initial period of appointment of 1982 was
not due to any misrepresentation by the contesting
respondent and on the contrary, the same was granted on
the approval of the Government and the Finance
Department and since the downward revision of the pay

scale was after the retirement of the respondent, we are of
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the opinion that there shall not be any recovery on re-
fixation of the pay scale. However, the respondent shall be
entitled to the pension on the basis of the re-fixation of the
pay scale on grant of first TBP from the year 1989, i.e.,
from the date of his absorption as Civil Engineering

Assistant.

10. After the Judgment of the Hon’ble Supreme Court in the
State of Maharashtra and Another Vs. Madhukar Antu Patil and

Another, the Government of Maharashtra has issued the G.R. dated

18.10.2022. In the said G.R. the Government of Maharashtra has
taken the following decision-

QT ooy -
s A waaraen fafga @afdd aadar g

FIATAT HTATEG Yaledd! / HATdId 3MA@d Y9Tcd Jiotelr
AT HAGTAHT TG HIA 9] LA AT Hafed
FTATATET SWRIehel =41 TAUTATTER éTel YHTOT ShRIaTeT hrdy -
(?) AT Fafcd FAOGEAAT AU HGESTao
FLOATT TSN STerIeT AT Tamey AfRAIfAHr
TEdh  HAAdlel ®Aal A7 Yeralidl  HATALATAT
TEATehTATEET €2 AW HTeTael qoT hedrax TigedT Hlelats
JeleeTd! Aol o 8Ugrg 919 el AT Fdfed

SATRITAATEAT HeX #ATATAUTATEAT HTSATIONATST 37O AT,
SATe], 3Renmae WsWe AT qEd HD  3e
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11.

.6209/0¢8 AT G A& U3, TeHTeN o=t 13, fe.
2¢.03.93R¢, . 2¢.08.2%¢ T 1¢. ?R.04.20¢% ATGAN HTAHTAT

HIUGTT Ad ATed.

() #AL Hafed RTEEAT el ~ARfAuERaR
3RMyR GUIRd ddel d fAgec dael ARed dearsiay
AT agell FoATT I3 13,

(3) TUYT IAIEFRT TEIHRET Frelaes Tgleddr [/
LTI JTRATH T FsTeraT ST STl ATYS AT, Fafed
Tl HeX #A1 [AUREER. $eshRaol quroft
FE, J8T ATAYSTT VIR ATE AT G&TdT egrd). qad

FTITEE, Yelealal / ATt 3MRATTAd WordT AreTaiarad facd
s d@ad AT Forel arae v Sder ey
g,

The learned P.O. submits that the excess amount was

recovered from the applicant as per the earlier Government

Resolution.

12.

After the Judgment of the Hon’ble Supreme Court in the

case of the State of Maharashtra and Another Vs. Madhukar Antu

Patil and Another, the Government of Maharashtra has taken
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decision that the excess payment (wrongly paid) shall not be
recovered from the employee after re-fixation of the pay.

13. The G.R. dated 18.10.2022 is very clear. This decision is
taken by the Government of Maharashtra. The Hon’ble Supreme

Court in the case of the State of Maharashtra and Another Vs.

Madhukar Antu Patil and Another in para 5 of the Judgment has

held that “re-fixation can be made in case of the Work Charge
Employees. They are not entitled to get first time bound promotion
by calculating 12 years service from the date of their initial
appointments on Work Charge Basis. Therefore, respondent
authority can re-fix the pay, but it is specifically held by the Hon’ble
Supreme Court that amount which was earlier paid before
re-fixation, cannot be recovered. The G.R. is in the line of Judgment of
the Hon’ble Supreme Court in the case of the State of Maharashtra

and Another Vs. Madhukar Antu Patil and Another. The State

Government has decided not to recover the amount which was paid
inadvertently by counting service of Technical Assistant on Work
Charge Basis.

14. The applicant was initially appointed on Work Charge
Basis on 20.02.1983. The respondents have granted first time bound

promotion after calculating 12 years service from 20.02.1983 and the
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second time bound promotion was given in the year 2007 after
completion of 12 years of service. But, at the time of granting third
time bound promotion, the respondents noticed that in view of
Judgment of the Hon’ble Supreme Court in the case of the State of

Maharashtra and Another Vs. Madhukar Antu Patil and Another,

the applicant was not entitled to get first time bound promotion and
second time bound promotion granted to him by counting his service
from the date of his initial appointment as Technical Assistant on
Work Charge Basis. Therefore, the pay fixation of the applicant was
revised and the pay of the applicant was re-fixed. After his retirement
an amount of Rs.11,17,581/- is recovered from the applicant from his
pensionary benefits.

15. In view of the Judgment of the Hon’ble Supreme Court in

para 5 in the case of the State of Maharashtra and Another Vs.

Madhukar Antu Patil and Another and in view of the Government

G.R. dated 18.10.2022, the said recovery itself is illegal. The
respondents should not have recovered the amount as per the G.R.
dated 18.10.2022. Hence, the applicant is entitled for the refund of
the amount of Rs.11,17,581/-. The learned counsel for the applicant

has pointed out the decision of this Tribunal in which the
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respondents were directed to refund the said amount along with
interest at the rate of 6%.
17. This Tribunal relying on the Judgment of the Hon'ble

Bombay High Court in the case of Prasad Vinayvak Sohoni Vs.

Treasury Officer, Thane & Another in Writ Petition 1192/2022

decided on 12.01.2022, directed to pay the interest at the rate of 6%

from the date of recovery till the actual payment. Hence, the
following order is passed.

ORDER

1. The 0.A. is partly allowed.

2. The Impugned order of recovery dated 24.06.2021
is hereby quashed and set aside.

3. The respondents are directed to refund the amount
of Rs.11,17,581/- along with interest at the rate of
6% from the date of recovery till the actual refund
is made to the applicant within a period of three
months from the date of receipt of this order.

4, No order as to costs.

(Justice M.G.Giratkar)
Vice Chairman
Dated - 12/10/2023

rsm.
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Raksha Shashikant Mankawde
Court Name : Court of Hon’ble Vice Chairman .
Judgment signed on : 12/10/2023.

Uploaded on : 18/10/2023.
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