IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
ORIGINAL APPLICATION NO.67 OF 2018

DISTRICT : MUMBAI

Shri Datta Mahadev Shelke, )
Senior Clerk, Irrigation Project, Construction Division, )
Kuwarbav, Ratnagiri, R/at Room No.6, Building No.8, )

Irrigation Colony, Kuwarbav, Ratnagiri )..Applicant

Versus

1. The State of Maharashtra,

Through the Chief Engineer,
Konkan Irrigation Region, Hong Kong Building,

~— e

Hutatma Chowk, Fort, Mumbai

2. The Superintending Engineer, )

Ratnagiri Irrigation Circle, Kuwarbav, Ratnagiri )

3. The Executive Engineer, Sindhudurg,
Irrigation Project, Construction Division,
Charate, Sawantwadi, Sindhudurg
(formerly known as Tilari, Head Work Division

No.1, Konalkatta)

~— e N N

4. The Executive Engineer, )
Irrigation Project Construction Division, )

Kuwarbav, Ratnagiri )..Respondents
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Shri D.B. Khaire — Advocate for the Applicant
Shri K.B. Bhise — Presenting Officer for the Respondents

CORAM : Shri P.N. Dixit, Member (A)
RESERVED ON : 10th August, 2018
PRONOUNCED ON : 13th August, 2018

JUDGMENT

1. Heard Shri D.B. Khaire, the learned Advocate for the Applicant and
Shri K.B. Bhise, the learned Presenting Officer for the Respondents.

Facts of the case:

2. The Applicant joined as Senior Clerk on 19.4.2010 in the office of
Respondent No.3. After joining within few days, he was given charge of the
accounts branch. While holding this charge, the revenue amount of
Rs.20,23,770/- was retained by him for three years till it was discovered
by the department. For this default DE was initiated against the
Applicant. The applicant admitted the default and followed the directive to
refund the said amount. The disciplinary authority imposed punishment
of stoppage of three increments with permanent effect. It further charged
him interest on the amount kept by him in his personal capacity for a

prolonged period.

3. By the present OA, the Applicant is praying to quash and set aside
order dated 30.6.2015 (Exhibit A-3) issued by Respondent No.3 to recover
the interest amount from the salary of the Applicant. Regarding stoppage
of increments, he proposes to file separate appeal and hence has sought

permission not to press for other reliefs.
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4. The Executive Engineer has informed the Applicant vide letter dated
30.06.2015, page 21 at paragraph 2 & 3 as under:-

“2. @ty = Remonzn A, AS s 3uf Huslt JidFHA FeteeR 3ideta AERR
3EACAHER MADBIA IBARAT UEREE a A IeRfHAddTEd S@EeR  3RIce=
Jafaicnss d5ali aRE AT StaeeR fivad R @ ageiaEd BRIAE! By 311
Jae el 3a AREHED HRICRIE JaHA AT Ahles Gl HOEEd Al AHETR
Jaen Eete=n 3uga.

3. f&. 98.0%.2099 @ ¢.99.2093 =; HAE@eNFENA 5.20,23,0000/- IBAAINA IC
TID AFA S5 RE 5.8,32,%29/- 3ad! G IFBA ld 3P Al AUATDSA
FHAWDBR YA A A@EA AR 3R HHEEd #Ases HRICRIA did AFWHSH

BRICHIRT HHATIA et g, dfd Fss BRAlAHss e A &L T e
TR MU RN TTESTor uRant 9/3 ITBA FgUat 3.9,89,300/ - (ARDY) RS ITkbH
A FHRAERA [8.39.00.209% gdl R wdt 8 fEdt. feten éla fadta awa srm
HAA AGR IHA AMNAD AdaGe/ F1g-dt AIdAI WA FHOEA YA B At 2
FHUAT Al HoArd A’

(Quoted from page 21 of OA)

Grounds for challenge:

S. Learned Advocate for the Applicant contends in paragraph 7(2), 7(3)
and 7(4) of the OA as under:-

“2. The disciplinary authority did not impose the punishment of
recovery of interest from the salary of the Applicant. Therefore the
action of Respondent Nos.3 and 4 is per se illegal. The applicant
further submits that the punishment imposed upon the applicant was
permanently withholding three increments. Therefore, the
Respondent Nos.3 and 4 have not authority to amend or modify and
add to the punishment already imposed by the disciplinary authority.
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3. The applicant has been subjected to Doubled jeopardy. The
applicant is already undergoing a punishment after holding the
enquiry by the competent authority on the charge of misappropriation
of funds. Thus, by way of punishment three increments of the
applicant have been permanently withheld. Therefore, the recovery of
interest on the misappropriated funds amounts to second penalty
based on the same cause of action and the charges. Thus, when the
applicant was already awarded a punishment no further punishment
of recovery of interest can be awarded against the applicant. Thus,
such action on the part of the Respondents is contrary to the
provisions of law. A copy of the charge sheet issued to the applicant
and the reply submitted by the applicant is annexed hereto and
marked as Exhibit-G.

4. The Applicant submits that before the recovery of the interest
from his salary no show cause notice was issued to him. Thus, itis a
clear cut case of violation of principles of natural justice. The order of
recovery has been issued ex parte without hearing the applicant on
the said issued.”

(Quoted from page 9-10 of OA)

6. The Ld. Advocate for the Applicant relies on para 6 the judgment of
the Hon’ble Bombay High Court at Goa in Writ Petition No.179 of 2015
Shri Vinod Vasudev Malvankar Vs. State of Goa & Ors., which reads as

under:

“6. We have given our thoughtful considerations to the rival
contentions. On perusal of the Award passed by the learned
Tribunal, there is no direction to the Petitioner to pay any specific
amount as contended by the learned Addl. Government Advocate
appearing for the Respondents. The fact that no show cause notice
was issued to the Petitioners before affecting such deduction has also
not been disputed by the learned Addl Government Advocate. it is
also not in dispute that an inquiry which was initiated by the
Respondents on account of misconduct has ended in favour of the
Petitioner and all the charges were accordingly dropped. Even whilst
disposing of such proceedings, there was no direction to the effect
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that any amounts would be recovered from the Petitioners. In such
circumstances, as the disputed deductions have been effected
without any show cause notice nor reflected in the orders referred to
herein above, we find that such recovery by the Respondents by order
dated 23.4.2010, cannot be sustained and deserves to be quashed
and set aside.”

Rebuttal by Learned P.O.:

7. According to learned P.O. when the Applicant has admitted the
charges, issuing separate show cause notice to him is considered futile.
In support of him he relies on the judgment of the Hon’ble Supreme Court
in case of S. Govindaraju Vs. Karnataka SRTC, (1986) 3 SCC 273 : 1986
SCC (L&S) 520, relevant portion of which reads as under :-

“If the criteria required for arriving at an objective satisfaction stand
fulfilled, principles of natural justice may not have to be complied
with, especially when such compliance will be an empty formality.”

8. Learned P.O. also relies on the judgment of the Hon’ble Supreme
Court in the case of Ashok Kumar Sonkar Versus Union of India and

Others, Civil Appeal No0.4761 of 2006, decided on February 23, 2007,

relevant portion of which reads as under :-

“26. This brings us to the question as to whether the principles of
natural justice were required to be complied with. There cannot be
any doubt whatsoever that the audi alteram partem is one of the
basic pillars of natural justice which means no one should be
condemned unheard. However, whenever possible the principal of
natural justice should be followed. Ordinarily in a case of this nature
the same should be complied with. Visitor may be given situation
issued notice to the employee who would be effected by the ultimate
order that may be passed. He may not be given an oral hearing, but
may be allowed to make a representation in writing.
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27. It is also, however, well settled that it cannot put any
straitjacket formula. It may not be applied in a given case unless a
prejudice is shown. It is not necessary where it would be a futile
exercise.

28. A court of law does not insist on compliance with useless
formality. It will not issue any such direction where the result would
remain the same, in view of the fact situation prevailing or in terms of
legal consequences. Furthermore in this case, the selection of the
appellate was illegal. He is not qualified on the cut-off date. Being
ineligible to be considered for appointment, it would have been a futile
exercise to give him an opportunity of being heard.”

9. Ld. PO points out that the judgment of the Hon’ble High Court in
V.V. Malvankar (supra) referred to by the Advocate of the Applicant, is not
relevant because the facts were in favour of the petitioner in that case.
However in the present case penalty was imposed and charge was proved.
He contends that the reason for not issuing notice for recovery of interest
was because of the admission by the Applicant of using amount of more
than twenty lakh rupees for personal use for a period of three years. He

quotes from the admission made by the Applicant which is as under:

“HeTep.q)  HI [T 9%/8/R090 Sl Yo FFgeRiT BOR S 312, TR
SHTATOR Ho3T Brel eaardd RauRyu SWT 3MRda] dRIYR SuATd ST
BIa.

HEIH.]) AT BRITGIN S BIVIR A8l YahH ATSATHS ST Bl
BN, T d39 ATThs [TaR! 2ive™ SUfdurT 6.3 BHISHhel AT
FrATSITAT JAfRaR HRIYR AfAvITd ST, AT BIATaerd ATSH Tt
TR SR B701 3qedr ATl AR IR quiuel Tigsae! g
TOTTETT Bl

gVl ST HRIYR G Yoiid STTSIRYU] UICIUHqI‘:J’OB HaX XdhH

TR SraTeaTd WROT HRUAT 184 ).
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qET$h.3)  Hax MBI IqDhH IS J167T0] 81 8T T8 d I IR
TS AHA! AT AAT SRIET DU THITI D Ul IdhH ATSATTID IIBITh]. Bl
b HISAT MBI Had T FqeATes g 2MNTbI |t guaft @t
AT ST TS,

qEIGT I1 WYY HCAHAME] HIS! dchlose SUIHR JAfIarY/
AT 21T AHIT ATe HASTE! FEHRT TG IR THRTH Al UheT
EEICEINEIES

qETHh.8)  AUAKIS Yl 6.3 TAR HI Gd RY HYS HRA 5. AT
AT Suung el fOdl wRal &I, AT ¥4 ARIY AT AFeARIs AT
ThTSH ST s/ /zmar 1fRiar Ji fauria diesh
THYOITT IS 1.7

(Quoted from page 96 of OA)

The Learned P.O. therefore, contends that the recovery of interest is

legal and there should not be any relief to the Applicant as prayed by him.

Issue for consideration:

10. In view of the foregoing the issues for consideration are:

(1)  Whether recovery of interest on the amount of Rs.20,23,770/-

is illegal?

(2) Whether recovery of interest apart from the non deposited

amount is a case of double jeopardy?

(3) Whether recovery of interest without issuing show cause
notice amounts to violation of the principles of natural justice

of the applicant?
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Discussion and findings with reasons:

11. As per the facts mentioned above the Applicant had kept the
amount of Rs.20,23,770/- with himself and did not deposit the rent
amount as per the procedure. He claims that he was not aware of the
procedure and the rules not to keep the revenue amount in his personal
custody for a long period. Initially after he admitted the lapse the interest
of 18% was levied against him. However, taking a lenient view the
department reduced the same to 11.50%. The interest viz. Rs.92,203 is
being recovered in nineteen monthly installments. First installment of
Rs.2203/- and ten installments of Rs.5000/- have been recovered and

remaining eight installments of Rs.5000/- are ordered to be recovered.

12. It needs to be clarified that the recovery of the interest is not by way
of punishment. It is refunding of the interest which the Applicant would
have been charged by any bank if he had used this amount for the
involved period. The presumption is, he has kept the amount and thus
prevented the government from earning the said interest. It is a case when
the Applicant has been directed to refund this interest already
accumulated and usurped by him. This cannot be construed as
punishment. As emphasized by the judgments of the Hon’ble Supreme
Court in S. Govindaraju (supra) and Ashok Kumar Sonkar (supra), even if
notice was given to him, the outcome would not have changed, since the
Applicant concedes that he had kept the amount with him and used it for
a prolonged period. At the time of starting the DE, the Respondent has
focused on firstly recovering the government revenue amount and
ensuring that such incident does not get repeated. As a result if the notice
did not refer to refund of interest on the same amount, it cannot be
treated as illegal. After the Applicant admitted his default, and refunded

the principal amount, the audit has justifiably underlined the need to
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recover interest on the amount used by the Applicant for a prolonged
period without any valid reasons. It is significant to note that the interest
has been charged from the Applicant as well as two others. For these
reasons, I conclude that recovery of the interest cannot be treated as
illegal. Recovering this interest is not a case of double jeopardy. Recovery
of interest without issuing notice does not amount to violation of natural

justice of the Applicant.

13. Hence, I do not find any illegality in the impugned order and
therefore interference in the same by this Tribunal does not appear to be

necessary. O.A. is, therefore, dismissed without costs.

Sd/-
(P.N. Dixit)
Member (A)
13.8.2018
Dictation taken by: S.G. Jawalkar.
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