IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
ORIGINAL APPLICATION NO.1123 OF 2016
DISTRICT : MUMBAI

Smt. Meena Bhimanand Sonavane,
Professor in the Institute of Nursing Education
situated at within the Campus of Sir J.J. Hospital,

)
)
)
Byculla, Mumbai 400008 and presently residing at )
A/401, Garden Co-op. Housing Society, )

)

Govandi, Mumbai 400043 ..Applicant

Versus

1. The State of Maharashtra,
Through the Principal Secretary,
Medical Education & Drugs Department,
Mantralaya, Mumbai 400032

R e —

2. Deputy Secretary, )
Medical Education & Drugs Department, )
Mantralaya, Mumbai 400032 )

3. The Director of Medical Education & Research, )
Govt. Dental College & Hospital Building, )
St. George Hospital Compound, Mumbai -1 )

4. Smt. Reshma Rafiq Desali, )
Presently appointed as Principal, Institute of )
Nursing Education, Campus of Sir J.J. Hospital, )
Byculla, Mumbai )..Respondents
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Shri Rajendra Sorankar — Advocate for the Applicant
Miss Savita Suryawanshi — Presenting Officer for Respondents No.1 to 3
Shri M.R. Patil — Advocate for Respondent No.4

CORAM : Shri Justice A.H. Joshi, Chairman
Shri P.N. Dixit, Member (A)

RESERVED ON : 19th December, 2018

PRONOUNCED ON : 4th January, 2018

PER : Shri P.N. Dixit, Member (A)

JUDGMENT

1. Heard Shri Rajendra Sorankar, learned Advocate for the Applicant,
Miss Savita Suryawanshi, learned Presenting Officer for Respondents No.1

to 3 and Shri M.R. Patil, learned Advocate for Respondent No.4.

2. The applicant who has been working as Professor in the Institute of
Nursing Education, Mumbai has challenged the appointment of
respondent no.4 as Principal of the Institute of Nursing Education,
Mumbai issued through impugned order dated 18.6.2016 copy whereof is
at page 48 of the OA.

3. According to the applicant as per the recruitment rules the
incumbent should possess the experience of working as a Professor for 4
years at the time of consideration for Principal inter alia other conditions.
The Ld. Advocate for the applicant has relied on the notification issued by
Medical Education and Drugs Department dated 26.6.1990 for this

purpose. Rule 3(iii) of the said notification reads as under:



“(iii)
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Possess at least 10 years teaching experience in a college or in an
Institute of Nursing Education affiliated to a statutory University out
of which four years of experience shall be in the post of Professor and
Head of Department in such college of institute, gained after
acquiring the basic degree in Nursing that is B.Sc. (Nursing).”
(Quoted from page 40-41 of OA)

(underlining is done for emphasis)

4. As per the contentions of the Ld. Advocate for the applicant the

respondent no.4 did not possess the necessary experience as required.

S. Applicant’s pleadings encompassing her eligibility and that of

respondent no.4 as averred in the OA, are as follows:

((I'

This is an application by the Applicant abovenamed against the order
of permanent appointment of Respondent No.4 for the post of
Principal Class I in the Institute of Nursing Education, Mumbai
(hereinafter referred to as “the impugned order/appointment order
dated 18.6.2016) passed by the Respondent No.l and issued by
Respondent No.2.

It is stated that Respondent No.4 was suspended with effect from
3.2.2010 till 6.7.2015 (5 years and 5 months) on the charge of being
arrested in custody in a matter pertaining to Prevention of Corruption
Act. During the suspension period, she did not work as Professor
neither had gained any experience of teaching as Professor. Prior to
the suspension, Respondent No.4 had worked only for 9 months i.e.
having only 9 months experience from 8.5.2009 to 2.2.2010. (That is
during probation period).

Thus for all practical purposes, respondent no.4 had not worked for

minimum required period of experience and/or gained experience i.e.
minimum 4 years required for the appointment to the post of Principal
as_stipulated in the Recruitment Rules of Medical Education and
Drugs Department, Mantralaya dated 20.6.1990. After respondent
no.4’s suspension was revoked, she was reinstated to her original
post from 7.7.2015 to 17.6.2016 i.e. Respondent no.4’s total working
experience as a Professor comes to about 1 year 4 months. Thus,
(shockingly respondent no.4’s probation period was not over),
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Respondent No.4 has an experience as Professor totaling to 1 year 8
months and 15 days and respondents no.1 and 2erred in appointing
respondent no.4 to the post of Principal in clear breach and
contravention of Recruitment Rules, Government Resolution and
Notification as stipulated by the Medical Education and Drugs
Department, Mantralaya, Mumbai which factually states that for
appointment to the post of Principal as per clause 3, the person who
is required to be appointed for the post of Principal needs to have
atleast 10 years teaching experience in college or in any Institute of
Nursing Education affiliation to a statutory University out of which 4
years of experience shall be in the post of Professor and Head of the
Department in College or Institute. Even the Rules of appointment
which are referred to appointment for the post of Principal are also
not at all followed or adhered to while appointing respondent no.4 for
the post of Principal i.e. Recruitment Rules of State of Maharashtra
through the Department of Medical Education and Government
Notification dated 26.6.1990.

(Quoted from page 2-3 of OA

“12(a) Further it is important to note from the facts gathered by the
applicant that the service rule has been breached in the case of
respondent no.4 and the entire system started functioning at
accelerated rate so as to favour respondent no.4.”

(Quoted from page 20-A of OA)

“12(e) It is respectfully submitted that respondent no.4 who was suspended
on 3.2.2010 upon her arrest under the charge of corruption/graft by
the Anti Corruption Bureau, was later on reinstated on 7.6.2015.
Immediately after respondent no.4’s reinstatement as a Professor,
the respondent no.4 filed application to respondents no.1, 2 and 3 to
appoint her as a Principal. Upon the respondent no.4’s application,
the Departmental Promotion Committee (DPC) was constituted on or
about 20.4.2016, who considered the seniority by including
suspension period as “Experience” and on recommendation of DPC,
the Respondent no.4 was appointed on post of Principal on
18.6.2016. To the knowledge of the applicant, the respondent no.4
was appointed by the respondent no.l1, 2 and 3 based on her
representation and upon pulling her political contacts. In column 6 of
Exhibit “O” i.e. DPC recommendation, 6 years and 11 months have
been shown as experience while recommending respondent no.4 for
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the post of Principal, based on General Seniority list dated
1.10.2016. However, in column no.l13, the suspension period of
respondent no.4 was shown as not written in confidential report of
respondent no.4 and there is nothing about consideration of
suspension period. Thus at the time of DPC meeting on 20.4.2016 it
is admittedly clear that the respondent no.4 was not fit or qualified
under the rules for the appointment for the post of Principal.”

(Quoted from page 20-B of OA)

(underlining is done for emphasis)

The applicant has sought the following reliefs:

“(a)

(b)

(¢

(@)

(e)

That this Hon’ble Tribunal be pleased to call for records and
proceedings which led to the passing of the impugned appointment
dated 18.6.2016 and after going through the validity, propriety and
legality thereof, quash and set aside the same.

That this Hon’ble Tribunal be pleased to direct the respondents no. 1
to 3 to consider and/or pass necessary order pertaining to the
appointment of the applicant to the post of Principal of the Institute of
Nursing Education, Mumbai.

That this Hon’ble Tribunal be pleased to call for record and
proceeding relied upon by Departmental Promotion Committee and
Respondent no.1 to 3 while passing appointment order dated
18.6.2016 and after going through legality, propriety and validity of
recommendation of Departmental Promotion Committee be pleased to
set aside the appointment dated18.6.2016.

Pending the hearing and final disposal of the above Original
Application, this Hon’ble Tribunal be pleased to stay operation of the
impugned order of appointment of respondent no.4 to the post of
Principal in the Institute of Nursing Education, Mumbai.

That pending the hearing and final disposal of above application, the
respondent no.1 to 3 be directed to consider applicant’s appointment
to the post of Principal, Institute of Nursing Council, Mumbai.”

(Quoted from page 35-36 of OA)
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7. The respondents no.1 to 3 on one hand and respondent no.4 on

other hand have filed separate affidavit in replies.

8. The reply of respective respondents can be described as full of

generic averments.

9. Specific averments of the applicant are quoted in foregoing para
no.5. The averments contained in para I of OA as well as those contained

in para 12(e) which are underlined are emphasized.

10. Summary of challenge described in OA which are quoted and are

underlined as below:

(i) Respondent No.4 has not actually served as Professor for 4 years.

(ii) Respondent No.4 has actually served as a Professor only for one year
8 months and 15 days.

(iii) Respondent No.4’s period of suspension is for 5 years 5 months out
of her total duration of service as a Professor have not been
answered by the respondents in their reply.

(iv) It would be convenient to quote averments in reply to the paras of OA
quoted in foregoing para no.4. However, it would serve no other
purpose than consuming space and it shall suffice to say that
respondents’ pleading in answer to applicant’s pleadings are evasive
and argumentative and impliedly admitting the facts that respondent
no.4’s tenure as a Professor including period of suspension is more
than 6 years. However, her actual experience of teaching as
Professor is only one year 8 months and 5 days.

11. Record shows that respondent no.4 who was under suspension was
reinstated vide GR dated 6.7.2015 issued by the Government. The
relevant text of the said GR dated 6.7.2015 reads as under:
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“STTCTY 3T Ifeh TS, ThTISH TIedTad, i1 faRiy <ImanfesT Jiares
STacaud gfidgd A9 SEe doedl [RIY @eaT $.94/2093 <1
Heuid A1, raTaare Fofarer sy a8 AWl %.2 Jefie I
fAuraTes uiRess h.¢ Fdies TRQIJAR ST SdTg UIeaTadh Aid e
IE o fRIY WeaT $.94/2093 Tefies =araforarzn fawes sifierar srefi|
RIE, AT 3MFT Jdd YIS HROITT I AR, ISRATA R Tl
FPrgeRtt aR=ral R1eror wwer, Wy a1 Wdies earad A1 UgTaR HRuATd AUd

e, B I3 IThId AT Adied.”
(Quoted from page 106-107 of OA)

12. According to the applicant the process of promotion began after
respondent no.4 was reinstated by revoking the suspension. Accordingly,
the Government has constituted a Departmental Promotion Committee
(DPC) on 28.1.2016. In pursuance of the same the meeting of the
committee was held on 13.6.2016. The committee recommended the
appointment of respondent no.4 and the same was approved by the

Government.

13. The applicant has placed on record along with OA various
documents to demonstrate that when the case of respondent no.4 was
considered for promotion, it was done on the basis of representation of
respondent no.4 and copies of office note. The applicant has placed on
record along with rejoinder the office note indicating that office note dated
16.1.2016 put up by Deputy Secretary thereby proposing consideration of
the representation of respondent no.4 averring that respondent no.4
fulfills the eligibility and her claim for promotion be considered. The
relevant text of recommendation is seen at page 396 of OA which reads as

under:

“9%. @R TG Holelt g uEal aRa uRaat gt Fwn, Hag W FdAsA
=T BlA@EN TRE UER] A1 Uee Jaicid Aat gdel FRITEAR JRes Ade Ui
3ATAR U Bl TRACATE Rerd 3RAciet UG UblEb! 3 AR UG 3TR&
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A FE ARE AR Ue Rad 3Ricaee AR Acwadl e IR0z
TAtstete] HATeHAUATO U AER BI0ATA Ad 3B :-

3) UErE A uEE Adl YaLl TRIATAR AR UEr fw utwms 3 A
G Dt 3.

q) AR GEER W AdE B 3HEAR [Hll sRicaes IR 0 &.
9/2 /2003 tRIA Rad 312,

®) HERES cllepAdl 3NAPMe IR Adel Ul 3HIAR IUcteel gl
AACA™ AL Dol 3RACAHB AMRAR Thl UGG 3TN0
FEONUS 0, SUERIA 20 T Tell RS BHA AFEA SR
Bletaell soEl Al g P Uebl et vas! Jd 0
ATIRY LARABIIGE T RAABR] SIRIARHA TG

3) IR W dH Haga Rad sricaEes aRaat e R, J58
I AT HAcAoeTdl e 3Mett 3B,

3) oA 399 A, WEATUH Aisil SR betett Aeiftes gar (R.ua.
&) A g, UER GRS Adqudl FEAEERr  3naesd
3RCe e uEl gidt weid 3R,

®) UEE 3 UG U AN AR TSR TR0 ] gl add
IR Ue 4 FlaaiuRa Rad swicaees a Raa udt v fadw
T FFA TR STl TR [aHpi TEiEstdl JAAR A6
TBITATH BIbd AL,

R IRAE AR FCAA [AHENI TGlet ARG SauAE! Al 3Me8t
q=M 3R F{BA At (A.191.) et Aot faties a des aat, gt et

3R Ataa (2h.zdn)
3uAtaa (8ht. dsted)

HAL3LH A, (A oE00es)”

(Quoted from page 396 of OA)”

14. Thereafter the matter was processed and the DPC was constituted
in which decision to promote respondent no.4 on temporary basis was
reached which was approved by the Hon’ble Minister, Medical Education
on 18.6.2016 and consequent thereto the impugned order has been

issued.
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15. It is seen that by GR issued by the Government on 23.6.2016 period
of suspension of respondent no.4 has been treated as duty period.

Relevant portion of the GR dated 23.6.2016 reads as under:

“ITI o1 el ST i o jE dod i ded 9.(3) 31 dd
TR $od. el 9IS, WEUS I yodd Moed drera
f3.03/02/3090 T 0§/019/2094 3T 3. AN <ATs, UTATIH Ji=T faoeg
SIS hosed] WAHYT HI. IRATHI aITqdd SRIdedqe Fid eoa
YT oA, 9d, st <918 I f&.03/03/2090 O 08/019/209Y &
M99 BroTae 9.91.9. (ISUgor g, WRIkR JaT 31T e es gsdw! @
A DIg STl Jredl Bialciles TaT) a4, 9Q¢a Aeiles a9 0 (3) 9 (v)
TAR = foba Brorae 81 by Drosae] R SRugRy Ho%) SudTd
I G AT Bl Taediciies AUl e g Al 3TJeld SR

(Quoted from page 347 of OA)

16. The Ld. Advocate for the applicant has urged that on the date of
DPC viz. 13.6.2016 respondent no.4 did not complete required length of
necessary experience (4 years as Professor) for want of actual working due

to her suspension, which was later on regularized by GR dated 23.6.2016.

17. The aspect of malafides need not be gone into since jurisdictional
issue is about eligibility of the respondent no.4 as regards Recruitment

Rules.
18. The issue, therefore, for consideration is whether the respondent
no.4 fulfills the criteria for eligibility viz. having experience of 4 years as

Professor on the date of DPC?

Findings and discussion:

19. The Ld. PO does not challenge the factual position.
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20. We have examined necessary record furnished by the respondents
along with reply. Respondent no.4, who was under suspension was
reinstated and the period of suspension was regularized subsequently to
the date of holding of DPC. As mentioned above the DPC was held on
13.6.2016 and the GR regularizing her suspension was issued on
23.6.2016. Thus, the record shows that respondent no.4 did not possess

the necessary experience on the date of DPC.

21. Due to the order of acquittal and consequent reinstatement of
respondent no.4 her period of suspension is treated as duty which will
mean she will be entitled to all benefits of salary and allowances except for
gaining virtual and actual experience of teaching as a Professor because
admittedly during the period of suspension respondent no.3 had no

occasion or opportunity to engage herself in teaching as a Professor.

22. In view of the facts which are noted namely applicant had actually
engaged herself for teaching as a Professor for 1 year 8months and 15
days respondent no.4 did not possess requisite qualification laid down by
the recruitment rules as on the date of DPC i.e. 13.6.2016, it is duly
proved that the respondent no.4 did not possess eligibility for

consideration being a qualified candidate for the post of Principal.

23. In the result the claim of the applicant that respondent no.4 could
not have been considered because she lacked eligibility has to be accepted

as duly proved.

24. Office notes placed along with rejoinder by the applicant discloses
that while case of respondent no.4 was considered for promotion, it was in
fact examined in isolation. Minutes on record which are at pages 399-400

of OA do not disclose consideration of applicant’s candidature. Hence, it
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is considered necessary that by conducting fresh DPC applicant’s
eligibility as on the date of impugned decision of DPC be considered

afresh.

25. In the result, present Original Application is allowed as follows:

(A) The impugned order of appointment of respondent no.4 dated

18.6.2016 is quashed and set aside.
(B) The respondents are directed to hold fresh DPC to consider
the case of the applicant on merits for issuing appropriate

orders.

(C) Parties are directed to bear own costs.

Sd/- Sd/-
(P.N. Dixit) (A.H. Joshi, J.)
Member (A) Chairman

4.1.2019 4.1.2019

Dictation taken by: S.G. Jawalkar.
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