
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 

MUMBAI 

ORIGINAL APPLICATION NO.1051 OF 2017 

DISTRICT : NAGPUR  

 

Shri Rajendra Dashrath Chopkar,    ) 

Age 56 years, Assistant Conservator of Forest,  ) 

E.G.S. and Wild Life, Bhandara Division,    ) 

R/o Kamgar Nagar, Takli, Nagpur    )..Applicant 

 

  Versus 

 

The State of Maharashtra,     ) 

Through the Secretary (Forest),     ) 

Revenue & Forest Department,    ) 

Mantralaya, Mumbai      )..Respondent 

  

Shri A.V. Bandiwadekar – Advocate for the Applicant 

Shri A.J. Chougule – Presenting Officer holding for  

Miss S.P. Manchekar – Chief Presenting Officer for the Respondent 

  

CORAM    : Shri Justice A.H. Joshi, Chairman 

      Shri P.N. Dixit, Member (A)   

RESERVED ON  : 13th December, 2018 

PRONOUNCED ON : 19th December, 2018 

PER    : Shri P.N. Dixit, Member (A) 

 

J U D G M E N T 

 

1. Heard Shri A.V. Bandiwadekar, learned Advocate for the Applicant 

and Shri A.J. Chougule, learned Presenting Officer holding for Miss S.P. 
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Manchekar, learned Chief Presenting Officer for the Respondent.  Shri Anil 

Nivrutti Dhas, Section Officer, Revenue & Forest Department, Mantralaya, 

Mumbai was present in the Court at the time of final hearing. 

 

Admitted facts of the case: 

 

2. The applicant is working as Assistant Conservator of Forest.  On 

23.11.2016 meeting of Departmental Promotion Committee (DPC) was 

held for considering the promotions (Exhibit C page 40 of OA).  The name 

of the applicant is at Sr. No.31 and in view of his ACRs he has been 

mentioned as fit for promotion (page 48 of OA).  In pursuance of the 

recommendations of the DPC the promotion order was issued on 

11.8.2017. The same did not contain the name of the applicant.  Aggrieved 

by the same, the applicant has made the following prayers: 

 

“9(a) By a suitable order/direction, this Hon’ble Tribunal may be pleased 

to direct the respondent to incorporate the name of the petitioner at Sr. No. 

(blank) of the order dated 11.8.2017 and promote him with the deemed 

date to the post of the Divisional Forest Officer and accordingly the 

petitioner be granted all the consequential service benefits.” 

(Quoted from page 22-23 of OA) 

 

3. Meanwhile on 2.8.2017 the respondent served charge sheet against 

the applicant under Section 10 of the MCS (Discipline & Appeal) Rules, 

1979 (Exhibit K page 84 of OA).  On 11.8.2017 the respondent issued a 

memo to the applicant.  The relevant portion of the same reads as under: 

 

^^2-00 lanfHkZ; dzekad &2 ps ‘kklu i=kUo;s dGfoY;kuqlkj lnj izdj.kh Jh-vkj-Mh-pksidj] rRdk-

ouifj{ks= vf/kdkjh [kkik] ukxiwj ou foHkkx ukxiwj l/;k lgk;d oulaj{kd] HkaMkjk ou foHkkx] HkaMkjk ;kaP;k 

fo:/n egkjk”Vª ukxjh lsok (f’kLr o vihy) fu;e&1979 P;k fu;e &10 vUo;s ctko.;kr vkysys 

nks”kkjksii=krhy vkjksikps xkafHk;Z y{kkr ?ksrk R;kauk lnj izdj.kh R;k fu;ekaps fu;e&10 ,soth fu;e&8 
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varxZr dkjokbZ dj.;kl ek-ea=h ous ;kauh ekU;rk fnyh vlY;kua lanfHkZ; dzekad&1 ps Kkiuk vUo;s 

ctko.;kr vkysys nks”kkjksii= rkRdkG jn~n dj.;kal dGfoys vkgs- lnj ‘kklu funsZ’kkuqlkj lanHkZ dzekad&1 ps 

KkiukUo;s Jh-vkj-Mh-pksidj] rRdk-ouifj{ks= vf/kdkjh [kkik] ukxiwj ou foHkkx l/;k lgk;d oulaj{kd] 

HkaMkjk ou foHkkx] HkaMkjk ;kaP;kfo:/n egkjk”Vª ukxjh lsok ( f’kLr o vihy ) fu;e &1979 P;k fu;e&10 

vUo;s ctko.;kr vkysys nks”kkjksii= ;kOnkjs jn~n dj.;kar ;sr vkgs-**  

 (Quoted from page 104 of OA) 

 

4.  On 16.8.2017 the respondent issued fresh charge sheet under 

Section 8 of MCS (Discipline & Appeal) Rules, 1979 (Exhibit O page 107 of 

OA).  The applicant has, therefore, made the prayer in para 9(c) as under: 

 

“9(c) By a suitable order/direction, this Hon’ble Tribunal may be pleased 

to hold and declare that at the time of consideration of the case of the 

petitioner for promotion to the post of Divisional Forest Officer in the meeting 

of the Establishment Board held on 23.11.2016, that there was no initiation 

of the Departmental Enquiry by the respondent either under Rule 10 or 

under Rule 8 of the MCS (Discipline & Appeal) Rules, 1979, against the 

petitioner for any alleged misconduct and therefore, the petitioner was 

was/is being entitled for being promoted to the said post in view of he being 

found fit for promotion to the said post and accordingly the petitioner be 

granted all the consequential service benefits.” 

(Quoted from page 23-24 of OA) 

 

5. The Ld. Advocate for the applicant contended that no Departmental 

Enquiry was under consideration against him on the date of issue of the 

promotion order viz. 11.8.2017.   

 

6. The Ld. Advocate for the applicant has cited following judgments in 

support of his contention that when there is no Departmental Enquiry or 

Criminal Proceedings pending against the employee he should not be 

deprived of his promotion: 
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(i) Union of India & Ors. Vs. K.V. Jankiraman & Ors. AIR 1991 
SC 2010. 

 
(ii) Bank of India & Anr. Vs. Degala Suryanarayana, AIR 1999 SC 

2407. 
 

(iii) Union of India & Ors. Vs. Anil Kumar Sarkar (2013) 2 SCC 
(L&S) 220 : (2013) 4 SCC 161. 

 

7. The respondent has rebutted the contention of the applicant. The 

Ld. PO pointed out that the judgments cited are not relevant as the facts 

are different since subsequent developments after completing the DPC 

have resulted in initiation of DE against the applicant.  In view of the 

gravity of the charges against the applicant the proposal for initiating the 

DE under Section 10 of the MCS (Discipline & Appeal) Rules, 1979 

mentioning ‘minor punishment’ has been modified as DE under Section 8 

which states ‘major punishment’.  He, therefore, pointed out that the 

existence of misconduct necessitating the DE prevents promotion of the 

applicant.  He has relied on the circular issued by the Government dated 

2.4.1976 (Exhibit R-3 page 215), GR dated 22.4.1996 issued by the GAD 

(Exhibit R-4 page 217) and GR dated 15.12.2017 issued by the GAD 

(Exhibit R-5 page 218 of OA).  The relevant portion of GR dated 

15.12.2017 reads as under: 

 

^^5. foHkkxh; inksUurh lferhP;k cSBdhP;k fnukadkyk tjh ,[kknk vf/kdkjh @ deZpkjh fuyachr ulsy 

vFkok R;kP;kfo:/n f’kLrHkaxfo”k;d @U;k;ky;hu  dk;Zokgh lq: >kyh ulsy ek=] laca/khr vf/kdkjh 

@deZpk&;kps izR;{k inksUurhps vkns’k fuxZehr gks.;kiqohZ laca/khr vf/kdkjh @ deZpkjh fuyachr >kY;kl ok 

R;kP;kfo:/n f’kLrHkaxfo”k;d @ U;k;ky;hu dk;Zokgh lq: >kY;kl] fu;qDrh izkf/kdkjh laca/khr vf/kdkjh 

@deZpk&;kps inksUurhps izdj.k miifjPNsn (1) e/khy lwpusuqlkj eksgksjcan ikdhVkr Bsosy-** 

 (Quoted from page 220-221 of OA) 

 

8. The issue to be considered by this Tribunal is as to whether: 
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“Is it legitimate for the Government to consider material which has 

reached at the hands of the Government or was brought to the 

notice of the Government after decision to promote the applicant 

was taken?”  

 

9. Though the facts have been referred hereinbefore it would be useful 

to advert to those once again as follows: 

 

Date Events 

23.11.2016 Date of DPC meeting. 

2.8.2017 Charge sheet for action under Rule 10 was issued. 

11.8.2017  Charge sheet under Rule 10 was withdrawn in 

contemplation of enquiry under Rule 8 for the same 

matter which was considered serious. 

16.8.2017 Charge sheet has been issued. 

15.12.2017 The decision of DPC is taken. 

 

10. In the aforesaid situation this Tribunal considers that it would be 

open for the Government to consider any material against any candidate 

such as a fact that a DE is in contemplation towards a charge which if 

proved may eventually attract major penalty, and the Government shall be 

entitled to take conscious decision as to whether candidate concerned is 

fit to be promoted in view of such DE in contemplation.   

 

11. The Original Application is, therefore, dismissed without costs. 

  

     Sd/-     Sd/- 
(P.N. Dixit)     (A.H. Joshi, J.) 
Member (A)         Chairman 

    19.12.2018               19.12.2018 
Dictation taken by: S.G. Jawalkar. 
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