1

MAHARASHTRA ADMINISTRATIVE TRIBUNAL

NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO. 96/2023(S.B.)

1) Smt. Sunita Wd/o Vijay Bode,
Aged 48 yrs. Occupation : Nil.
2) Pankaj S/o Vijay Bode,
Aged 26 yrs. Occupation : Nil.
Both R/o Rahul Nagar, Bicchu Tekadi,

Near Kanchan Londry, Amravati.

Applicant.

Versus

1) State of Maharashtra,
Through its Additional Chief Secretary,
Home Department,

Mantralaya, Mumbai-32.

2) Director General of Police,
Government of Maharashtra,
Shahid Bhagat Singh Marg,
Colaba, Mumbai-01.

3) Commissioner of Police,

Amravati City, Head Quarter, Amravati.

Respondents
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Shri N.D.Thombre, Ld. Counsel for the applicant.
Shri A.M.Khadatkar, Ld. P.O. for the respondents.

Coram:-Hon’ble Shri M.A.Lovekar, Member (J).
Dated: - 17'" October, 2023.

JUDGMENT

Judgment is reserved on 13t October, 2023.

Judgment is pronounced on 17t October, 2023.

Heard Shri N.D.Thombre, learned counsel for the applicant
and Shri A.M.Khadatkar, learned P.O. for the respondents.
2. Case of the applicants is as follows. Vijay Bode was working
as Police Constable. He died in harness on 24.02.2001. His wife,
applicant no.1 applied for appointment on compassionate ground. On
02.01.2009 applicant no.1 filed an application (Annexure A-2) that her
son, applicant no.2 who was then minor, be considered in her place for
appointment on compassionate ground, on attaining majority. Reply to
this application for substitution was received by applicant no.1 which
stated that for want of provision name of her minor son, applicant no.2
could not be entered in waiting list. On 19.12.2013 applicant no.1 had
submitted an application (Annexure R-1) to include name of applicant
no.2 in her place for appointment on compassionate ground. By

communication dated 21.01.2014 (at P.27) she was informed that her
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request could not be granted because on attaining age of 40 years her
name was deleted from the waiting list, and there was no provision for
substitution. On 15.04.2014 (Annexure A-3) application dated
14.03.2014 made by the applicant no.1 was forwarded to respondent
no.2 with following endorsement-

gfd,

Tl HETEeTeleh, H.I. HIS
/- A giAr o §iS I g yo a¥ qot st A

oATd HHT HITATT AT AT SRR T FHelam Gehol
fasrar &g g fAgedr I8 SAreara AT FRuAEET
3791 AN AT HRATET AT A SiIgeT FTe 3Te.

3. On 16.06.2014 respondent no.2 wrote to respondent no.1

as follows (Annexure A-4)-

IRFd AT 3TEEA AT FIeX HI0AT Ad F,
qeld AT, AT TreaT TA9=radrer afRr. fasr st ar
f&.2¥.03.300¢ S 3TETCT AT S0l 814, =T [T R e
AT TS FTelt ITeTehdT cecarar Akl GBI dholedT fdaldiaes
et AT Yo A qUT ool A ATATTAR el H geFeiial
AT oATd efehdT fAgeFciear TRt i o¥.¢.k00¢ =T
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TG Tl ShedTdel Glet. HTAT ciY FeTa ¢¢ T FTell AT

AN &S AN HelF Ighdl decalal Al [ABUITETE
fe.2¢.02.20¢¢ ASHT UM IMYFT AT fa=icll 31T e dhell
3.

. YN MY, IETACA AT . IMITITAT/IRIT-3/a S /HATT
[36¢E/R0%Y. f&eAleh o.o8.R0t¥ T UF AT &is AT TaATeh
?¥.03.30¢% TAT fAeich 3raig Had SAIsel 3. AHGGLwT
AU TG AMHATAT Flfold 9RO dd@el ol safdies
oATd TRl decarallel A& QU 3TURR LAMEHATH
3Ted. d IETEd MEATT JUTATT 37TET Idehd UTed shded T
FRATTATY Thovarad, 3720 f3=idT 38

4, On 09.08.2022 applicant no.2 applied (Annexure A-6) for

giving him appointment on compassionate ground. By the impugned
communication (Annexure A-7) applicant no.2 was informed as follows-

3WeFd Hel 7 fowead sefauad Ia &

qIfY/:ye fasrar sis Jrar e 2w..:00¢ AS IrAETdr FHeg STel.

AT Hcg A A AT &ifs, farerar deadt are fasicl srstiaee

AT ST AT Afafivard e, e aardy yo o qof
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el g Yo qIdd g o fAarear e foiy, amaey
RITE fHTET fEatieh :2.¢.2008 HHNS R () ALCIEITAR FiT&Tg
HY oATd el AT AT o AT HRATCIATS I 7&.¥.¢.00¢ 3

HIAT HAUT-ITET Helall ¢¢ guEl SATedledcR el
3THIT Acala] ARIHE FATISE oA faeicll dell 31T, TR
AH AT, FTATT G fasmeT fastieh :2.¢.:008 HEA FAG
HTOT AT, Haifed AR fEeedT [HUTATaR HeJehT dearalie
fArgeFcit T hatar-Trear Fgarar "aRAT gFh" It ATEY. T A
oot A gRmaeT faemeT fgame 29.8.20¢0 Fele s 3 (:9)

(RY) THR TTAGTRI HLYT AT FeelvATdl A TLITIT GROMT
SATer. a9 ATe 3 (6) 3aY 3T SATelell el &THTIT $or
3nfor A1 SAfARTT HIOTITEY e fALST AT ey ATHAThS
TEUTR ATEY 318 TSIV 713G 3T

ATHSS 37oeR AN, Uehol faorar &S AT fasiel arde
RAGHED THA ATITHS el AT FI0ATT A 3T

Hence, this O.A..

5. Stand of respondent no.3 is that G.Rs. dated 22.08.2005,
20.05.2015 and 21.09.2017 (Annexure R-4) do not provide for
substitution and hence the impugned order cannot be faulted.

6. | have referred to the facts of the case about which there is

no dispute.
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In support of their case the applicants have relied on the

Judgments of this Bench dated 27.04.2022 (in 0.A.N0.181/2020 decided

on 27.04.2023 and in 0.A.n0.1141/2022 decided on 20.06.2023).

8.

The issue involved in this O.A. can be decided in light of

what is held in the following rulings of Hon’ble Bombay High Court -

(i)

(i)

0.A.N0.96/2023

Dnyaneshwar Ramkishan Musane V//s State of

Maharashtra and others 2020 (5), Mh.L.J. In this case, it is

held-

“We hold that the restriction imposed by the G.R. dated
20.05.2015 that if name one legal representative of
deceased employee is in the waiting list of persons
seeking appointment on compassionate ground, then
that person cannot request for substitution of name of
another legal representative of that deceased
employee, is unjustified and it is directed that it be

deleted.”

Smt.Vandanawd/o Shankar Nikure and one another V/s

State of Maharashtra and two others (Judgment dated

24.8.2021 delivered by Division Bench of Bombay High

Court in W.P. No.3251/2020). |n this case it is held-

"

Though the respondents have been submitting that
the policy of the State regarding prohibition of

substitution of names of the persons in the waiting list
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made for giving compassionate appointments by the
names of other legal heirs is in existence since the year
1994, learned counsel for the respondent nos.2 and 3
could not point out to us specific provision made in this
regard in any of the G.Rs, except for the GR dated
20.5.2015. It is this submission that since it is not
mentioned in these G.Rs that such substitution is
permissible, it has to be taken that the substitution is
impermissible.

The argument cannot be accepted as what is not
specifically and expressly prohibited cannot be said to
be impermissible in law. When the policy of the State is
silent in respect of a particular aspect, a decision in
regard to that aspect would have to be taken by the
Competent Authority by taking into consideration the
facts and circumstances of each case. The reason being
that it is only the express bar, which takes away the
discretion inherently available to the authority by virtue
of nature of function that the authority has to
discharge and so absence of the bar would leave the
discretion unaffected. That being the position of law,
the argument that the earlier GRs also could not be
understood as allowing the substitution of name of one
legal heir by the name of another legal heir cannot be

accepted and is rejected.”



(i)
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Nagmi Firdos Mohmmad Salim and another V/s State of

Maharashtra and others (judgment dated 15.12.2021

delevered by Division Bench of Bombay High Court in

W.P.No.4559/2018). In this case, both the aforesaid rulings

of the Bombay High Court were considered and it was held-

“We have considered the rival contentions and we have
perused Clause 21 of the G.R. dated 21.9.2017. In that
Clause, it has been stated that there is no policy of
permitting change of name that is existing on the
waiting list, maintained by the concerned Employer.
However, in the event of death of such person who is on
the waiting list, such change is permissible. It is
however seen that a similar Clause as Clause 21 was
present in G.R. dated 20.5.2015 and it has been held in

Dnyneshwar Ramkishan Musane (Supra) that such

restriction for substitution of name of a family member
was unreasonable and it was permissible for the name
of one legal representative to be substituted by the
name of another legal representative of the deceased
employee. We find that the aforesaid position has been
reiterated in W.P. No.3251 of 2020 decided on
24.8.2021 at this Bench (Smt. Vandanawd/o Shankar
Nikure and one another V/s State of Maharashtra and

two others).”
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(iv)  Shri_Sanjay Ramdas Dhote and Another —Vs- State of

Maharashtra & 3 Others ( decided by Hon’ble Bombay

High Court, Bench at Nagpur in W.P. N0.1003/2022 ). In
this ruling it is held —

“ We find that the reliance placed by respondent
no.4 on the Government Resolution dated 20.05.2015 to
reject the request of the petitioner is against the law laid

down by the Dnyaneshwar Ramkishan Musane V/s State

of Maharashtra and Ors.,wherein Government Resolution

dated 20.05.2015 to the extent of prohibiting the
substitution of name, has been quashed. The petitioners
have also relied upon judgment in the case of Jayesh s/o

Jivan Dange -Vs- The State of Maharashtra, through its

Secretary, Rural Development Department, Mantralaya,

Mumbai and Ors. wherein the coordinate bench of this

Court of which one of us ( A.S. Chandurkar, J.) was a
member, by referring to the judgment of Dnyaneshwar’s
case (supra) observed that the substitution of name of the
petitioner therein could not have been rejected by
placing reliance upon Government Resolution dated

20.05.2015.”

(v) Shubhangi Vitthal Kamodkar -Vs- The State of

Maharashtra & Ors. (2023(4) ALL MR 190 ). In this case,

it is held that substitution of name in wait list for giving

compassionate appointment cannot be refused by taking
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recourse to G.R. dt.21/09/2017 since such rigid restriction
makes it impossible to implement policy of the

Government laid down in that behalf.

(vi) & (vii)In “Mangalabai Janardhan Shinde and Another

Vs. State of Maharashtra and Another 2022

SCC Online Bom 1694” itis held -

11. After having heard learned counsels for the parties,
the short issue that arises for consideration before us is
whether name of first applicant can be substituted after
crossing age of 45 years by another name in view of the
judgment in the case of Dnyaneshwar Ramkishan Musane
(supra) and in the case of Prashant Bhimrao Desai (supra).
The restriction on substitution of name of ward in the
waiting list in the G.R. dated 20.05.2015 has already been
set aside by this Court in the case of Dnyaneshwar
Ramkishan Musane (supra) and in the case of Prashant
Bhimrao Desai (supra). This Court expected the State
Government to revise its policy of compassionate
appointment with regard to restriction on substitution of
name and to issue revised guidelines.

12. On account of the judgments in the case of
Dnyaneshwar Ramkishan Musane (supra) and in the case of
Prashant Bhimrao Desai (supra) the position that stands
today is that there is no restriction on substitution of name

of ward in the wait list for compassionate appointment.
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13. However, we have a different conundrum before us.
Apart from the issue of substitution of name of mother with
that of son, there is another difficulty of mother crossing the
age of 45 years. The said restriction is imposed in para
No.11 of the G.R. dated 21.09.2017. The petitioners have not
challenged the provision. The challenge to the G.R. dated
21.09.2017 is restricted to condition No.21, which imposes
restriction on substitution of name in the wait list. Thus the
condition of removal of name of the representative from the
waiting list on crossing age of 45 years is not challenged in
the present petition.

14. Situation, therefore, that emerges is that even though
the name of the petitioner no.2 could have been substituted
in place of the petitioner No.1 in accordance with the
judgment in the case of Dnyaneshwar Ramkishan Musane
(supra) and in the case of Prashant Bhimrao Desai (supra),
on account of mother crossing age of 45 years, her name is
required to be struck off, removed from the waiting list.
Since the mother’s name would not remain in the wait list,
there would be no occasion for substitution of her name
with that of petitioner No.2.

15. Relying on the decision in the case of Nagmi Firdos
Mohammad Salim (supra), Mr.Tope has submitted before us
that the factual situation in that case is similar to that of
present one. He submits that this Court has taken into
consideration both aspects of impressibility of substitution
of name as well as crossing the age of 45 years and,

therefore, present petition deserves to be allowed in the
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light of the order in the case of Nagmi Firdos Mohammad
Salim (supra). On going through the said decision, we find
that this Court has essentially dealt with aspect of
substitution of name of representative in the waiting list.
Even though in that case also the mother had crossed age of
45 years, this Court has not gone into the legality of para 11
of the G.R. dated 21.09.2017, which prescribes the age bar of
45 years. Therefore, it cannot be said that the decision in
Nagmi Firdos Mohmmad Salim (supra) is an authoritative
pronouncement on the issue of permissibility of substitution
of name even after crossing the age bar of 45 years. On the
other hand, we have considered the combined effect of the
two conditions of substitution of name and crossing the
age of 45 years in the present judgment. We are
therefore of the considered opinion that decision in the case
of Nagmi Firdos Mohammad Salim (supra) cannot be said to
lay down a law to the effect that substitution of name of a
representative is permissible even after crossing the age of
45 years. The decision is therefore clearly distinguishable.
Judgment in the case of Mangalabai (Supra) is dated
20.08.2022. On 22.08.2022 Nagpur Bench of the Hon'ble
Bombay High Court, in the case of Sharad son of Namdeo Vs.
the State of Maharashtra took a view identical to the one
taken in Nagmi Firdos(Supra) to conclude that substitution
of one dependent by another was permissible even after the
first dependent had crossed the upper age limit. I
respectfully rely on the judgments of the Bombay High Court

in Nagmi Firdos and Sharad son of Namdeo.
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9. For the reasons discussed hereinabove, the O.A. deserves

to be allowed. Hence the order :-

ORDER

The O.A. is allowed.
The respondents are directed to include name of applicant no.2 in
the waiting list for appointment on compassionate ground and take

further steps in accordance with law. No order as to costs.

(M.A.Lovekar)
Member (J)

Dated —17/10/2023
rsm.
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Raksha Shashikant Mankawde
Court Name : Court of Hon’ble Member (]).
Judgment signed on : 17/10/2023.

and pronounced on : 17/10/2023.
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